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TEE LAW OP AGENCY. 


LEOTUEl I. 

tlow far the Contract Act contains law of agency — Definition of agent and principal— *The 
contract of agency — Its offoct— Consideration for contract — Who may be agents — Diferent 
classes of agents— Appoinl ment of agents— how made — Seal— by formal power — by in- 
formal letter — whai appoini nienl most ^bo in writing — oral appointment— appointment 
of Partners. 

How far the Contract can be taken as a guide to the law of Agency in 
British India. — The subject ^ chosen by the Senate of the Uniyei^sity of Cal- 
cutta for the Tagoi^e Lectures of 1889, is the ‘‘ Law of Agency in British India/’ 
The Indian Statute book throws little or no light on this subject^ save so far as 
the few sections touching on a portion of the subject are dealt with in the 
Contract Act of 1872. That Act, howovei*, is, and purpefts to be, only a partial 
measure. It’s prea»mblc recites that “ it is expedient to define and amend certain 
parts of the law relating to contracts/’ It’s first section repeals certain enact- 
ments specified in the Schedule, but provides that nothing contained in the Act 
shall effect the provisions of any Statute, Act, or Begulation not hereby ex- 
pressly repealed, nor any usage or custom of trade, nor any incident of any 
contract not inconsistent with the provisions of this Act/’^ 

The Act therefore lays down certain general rules, which in the absence of 
any special contract or usage to the contrary, are binding on contracting parties, 
hut which do not restrain free liberty of contract as between man and man, or 
invalidate usages or customs winch may prev^ail in any particular trade or 
businosB. These customs and usages have only thereffect of introducing special 
terms into all contracts or dealings in any particular trade ; their very object 
being generally to modify or control the general law ; the Oantra<!ft Act, therefore, 
is not intended to invalidate all customs or usages which are not in accordance 
with the general rules which it enacts, or to prevent private persons from 
mitering into contracts which are inconsistent with these rules. It appears that 
the meaning to be placed upon the words inoonsistent with the provisions of 
this Act,” have been considered by Grarth Q, J. to mean no more ^an that no 
gmmral usage or custom of trade, that is, m mage qt emtom permdimg all trades^ 

• f. 

* As fe> the effect of ilieso words see. K^^erji Tulsidas v. 0. L Bay* 0o, I. b. % S, - 
Bom# {113} aiid Mo&thard Kmi v. India Gemral Bt* Far. 0% I. Ii, 
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distent witli tlie i^rovisions of the Act, shall he valid. Any general usage 
uhat hind being equivalent to a general law ; no general Law or usage in con- 
ravention of the general law laid down hy the Contract Adt being consibtont 
with the validity of the Act itself.^ 

It is quite clear, therefore, that the Contract Act alone cannot be looked at av 
supplying the whole law of Agency in British India, even so far as contracts re- 
lating to that law are concerned f audit is farther clear that ii can in no way 
touch upon the law of Torts as applicable to the law of Principal and Agent. 
In the case of Molhvo March and Go, v. The Court of Ward^'^ their LortLships of tlu‘ 
Pi’jvy Council have hjeld that in the ahsencc of any law or veil established 
custom existing in India on the subject of tlie law of paiinership, Ihiglisli law 
may properly be resorted to, in mercantile affairs, for principles and riilts 1o gnidi‘ 
the Courts in this country to a right decision ; but that, allhoiiLdi this is so, it 
should bo observed that in applying ihesc pi*incip]cs and ruh's, tlio usages fh' 
trade, and habit of business of the pe(.)plc (ff India, so far as they may be penar 
liar and differ from those in England, ought it) be bomu* in miiuL Idds remaik 
appears to be eqxially applicable to other branches of the law than that of part* 
nership, and indeed of partnership does of iistdf form part of the law 

of Principal and Agent. I iako it therefore that where no ashisiamu* can he* luitl 
from the Contract Act or other enactment of the Tncliun Rtaiiih^ book, mid 
where no custom or usage is to be found, t ho Common law t)f England, and iln^ 
law as formerly administered in the Coxirts of Chancery in England may be 
made use of to guide us in India to the law relating to Agency. Emther, the 
Indiancase law on the subject of Agency is very meagre, am! in, with few excep- 
tions, of little or no assistance in laying down principles amt rules fo guide us 
in this extensive subject. I have, therefore, as will be seen in the course of 
these lectures, made free ixse of the English case law on the subjeet, whvmver 
Indian Case law is not forthcoming, as illusfr*ative of the general priinnples of 
the law of Agency. ^ 

* The Gontraci of Age^icy* 

The Ageni.—An agent is a poxson employed to do any lawful act for 
another, or to represent another in lawful dealings with third persons * or one 
whoso unauthorissed lawful act has been duly ratified.^ 

The Principal » — The person for whom such act is clone, or wdio is no re- 
presented, is called the principal,^ The principal may be cliHcioKecl, or lie 

^ Mooihoo^ Kant Shafts v. India G-enerafSt, Namg, Oo , T, L. E. 10 Cal., 185. 

« See also tkat portion of the objects |p.nd reasons for the Act set out hy Priniop J. in 
Moothoora Kant Bhaw v. India General Bi, Kar, Oo., I. L. B. 10 Oalc., (l§3h 

« 10 B. L. E. 312; L. E. I. A. (Supp. Vol.^Se. 

" ?na. Coatr. Abt, as. 182, 196 
* Ind. Conte. Aot. s. 182. 
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J3e tmdisclosed ; the latter may be defined, as either a principal who is kndge of 
exist, Jbut whose name is Tinlmown to the person with whom the agent has 
iracted, or a principal whose existence is unknown.^ In such cases, the ageln 
must necessarily contract in his own name, and cither the agent or the principal 
may sue or he sued on the contract. 

T1i6 Contract of Agency. — The relation created between the principal 
and the agent, is ierined an agency ; this relation requires the consensus of both 
parties, and ihorc mtxst be, either an express or implied assent to, or a subsequent 
ratification of that relation.^ The power delegated hy the latter to the former 
is called, the antliority. 

Its effect. — Every contract made with an agent in relation to the hnsiness 
of the agency, is a contrfxct with the principal, entered into through the instru- 
mentality of the agent, provided the ag(mt acts in the name of his principal. 
The party so dealing with the agent is bound to his principal, and the pxnncipal, 
and not the ageni, is hound to the party. And, as will bo seen hereafter, it is 
a general rule, standing on strong foundations, and pexwading every system of 
Jmiapxmdence, that wJicro an agent is duly constituted, and names his principal, 
and contraefs in his name, and does not exceed his authority the principal is 
responsible, and not the agent. The agent becomes personally responsible only 
when the principal is not known, or whore there is no x*esponsiblc principal, 
or when ho becomes liable by an nxidcr taking in his own name or when he 
exceeds his power. Therefore, if a person would excuse himsolf from responsi- 
bility on the ground of agency, he must show that he disclosed his principal at 
the time of making the contract, and that he acted on his behalf, so as to enable 
the party with whom he deals to have x'ecourso to tho principal in tho case the 
agent had authority to bind him.^ 

Consideration for the contract.— Tho contract of agency, like overy 
other (‘ontract not failing within the exceptions set out in the twenty-fifth sec- 
tion oC the Indian Continct Act, requires consider«d(ion, hut no express consider- 
ation is, howeve?*, neeessiuy, tho acceptance of tho office of agent being sufficibni 
couBideratioiiL for the appointment and this, though it is not clpaxdy expressed, 
is probaibly what is meant by section 185 of tho Continct Act. 

Who may be agents.— DisquaHfieation.s for contracting oxi a person's own 
aceinini are wd necessarily di8<pmlifications for contracting m the agent of 

} for a farther tost of what constitutes an undisclosed principal, United Kingdom 
Muiaal Steamship Absuranco Co. r. Nevfll, b. K. 18 Q. B. B,, (IIG). * 

^ Markwkh V. Mtmlinghumf 1^. K 15 Oh. ^ ^ 

* Kent’s Comim, Ft, V, p. 835. 

Stokes Aaglo-Iiiclian Code, Vel I, p. 3l0. fishnmhutya v. Mamoha%dr% h h. B. 5 
Bom. 253, «ec also Bho^hnn Ben v. B&m Boonder Burma $ 

Cal., 304. 
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dv ] for an agei^J is considered as a mere instrauienti ; tlie raio, therefore., 
nat as between the principal and third persons, any person may becorgo an 
^ent and the reason iSy as is said in an ancient authority* few persons (if 
any) are excluded from exercising a naked authority to which they are delegatod. » 
and therefore monks, inf ants, femes covertes, persons attainted, oiithwed, excoininu' 
nicated, villeins, aliens, &c., may be attorneys, for the execution of a naked 
authority can be attended with no manner of prejudice to the persons uiid<*r 
such incapabilities or disabiiit3ies, or to any other persons after their deatlis,^'^ 
But no person, who is not of age and of sound mind, can become an agent so as 
to become responsible to his principal for acts done by hini,^ and for this reasoin 
that such persons are taken to have no legal discretion or understanding to 
bestow on the affairs of others any more than u 2 )on their OAvn. A |K‘j\son ap- 
pointing, therefore, a minor, or a person of unsound mind, as liis a gcid, would 
be bound by his acts if carried out within the scope of the aLitiiurity given , 
and could take advantage of contracts entered into by him with thirtl parlii‘s, 
but would be unable to obtain damages from such agent for any loss or injur) 
sustained by his negligence, want of skill, or diligence. AppointTuenth of sneb 
persons as agents are not likely to occur in practice, and it is therefore luicca^s- 
sary to enter into the subject further. bTo one, hoAvover, can become agent of 
another, except by that other’s consent.'^ 

Incompetency to act as agents.— But although a person may he cither" 
wise fully qualified to act as an agent, ho is forbidden to act Ub agex\t in casc^h in 
Avhich his interest is opposed to that of his principal Fo man can, as says 
Lord Cairns, ^ acting as agent, be allowed to put himself into a position in Avhich 
Ms interest, and his duty will be in conflict. And this arises from the fact thul 
an agent is supposed to make use of all his zeal, integrity, and vigiiance for the 
exclusive benefit of his principal ; thus, an agent cannot, in a sale made tiy him 
on behalf of his principal, himself become the purchaser at such sale ; nor can 
he, when acting as a purch^er on behalf of his principal, sell his own goods to 
hi^^principal.® And this rule applies both to agents for reward, and to gratai* 
tons agents J c 

* Ind. Oontiv Act, s, 184, 

^ Go. Ut. 52, flf; I Bacj Ahr. tit, Author B, Gomyu'b Unj, Ui., Aiiomcij C. f4U. 

Mmerson w. Blonsdm, 1 Bsp. 142. v*. Wyme, 4 M. & G. 253. iwilriiifc ?, 

Andrews, L. E. 15 Oh. D. 246, per James, J. 

* Md. Act, 8. 184. 

* FoU V. l^eask, 9, Jar. N, S» 829. 

* Furh&f v, McKenna, h. E. 10«0h» u., (m). 

* LmtUr V. Lowther, 13 Ves.,103. Mas^y v. Vavtek, 2 Vea., 317. Mntlsy v. Vtaven, IS 

Beav. 7S., /» re Gem Breion Co., h. E. 26 Oh. D., 221. 

'' 'iroof^, BvnS. Eorrost, 111 s. c. j Oases Talbot, c. 115. Bdty or ffr, «»<! 

.4^., 12. 



WHO MAY BH AOENTS. 


7 


^ As lias been seen, tlie requisites for an agent wbo is to be respoiislbl^ge of 
princyoalj are^ majority, and soundness of mind. me, 

Majority. —How tlie age at wliicli persons in tliis country roacb niajoritji 
p* ** may be placed, for convenience sake, under t”vvo headings : — 

I. Prior to the Indian Majority Act of 3875. 

II. Under the Indian Majority Act of 1875. 

I. Previously to the 2nd June 1875, the date on which the Indian Majority 
Act came into force, and subject to certain special Regulations and Acts^ passed 
by the different legislative powers in India, (which Acts and Regulations, how- 
ever, only affect persons claiming to have attained majority prior to the 2nd June 
1875) the ago at winch majority was attained by Eindus of the Bengal School 
was at the close of the fifteenth year," by Hindus of the Mithila and Benares 
SchdoF^, and by Jains^ at the close of the sixteenth year ; by Mahoinedans^, 
generally at the close of their liCteenth year, if puberty had not been attained 
previously ; by European British subjects, and others not being Hindus or Maho- 
modans, and not subject to any of tlie special Acts and Regulations referred to, 
whether domiciletl in British Tiitlia, or not^, at the close of their 21si year, 

il. Under the Indian Majority Act 1875, which applies to all persons 
domiciled in British iudia, every minor of ivhose property and person a giiai'dian 
has been appointed by a Court of Justice,'^ and every minor under the guax^diam 
ship of tho Court of Wards, notwithstanding anything contained in the Indian 
Succession Act or in any other enactment, attains majority on completion of 
thoir 2ist year, every other person domiciled in British India attaining thereby 
majority on tho completion of their eighteenth year. 

That Aot, ho we vex*, does not affect 

(1) the capacity of any person to act in the following matters, mamagO) 
dower, divorce and adoption 

(2) the religion or religious rites and usages of any class of Her MLajesty^s 
subjects in India ; or 

(3) the capacity of any person who before the Act came into foiw l&ad 
attained majority undo]* the law applicable to him ; 

* Ecg. II of 1803, s. S2, Ma<L Eog. Y of 1804,, s. 4, Act Xh of 1858, s. 26, Aot XX of 1864 

s. SO, Bong. Act, IV of 1870, a. 1, Act XlIJ of 1874, a. 2. 

® SMao. II L. (1828), p. 220; Ca/^y 0/tum MuUkh r- Bkuggrjhutiif Ohvm MidUc\ 10 
B. U E. 231, Btr, H. h. 27. Shiddmhmr v. Rmnchtuidramr, L L. E, 6 Bom. 463. 

2 Sir. H. L. (1830), pp. 76, 80. 

** Qovindath Mug v. GuM Chand^ B Bol. Bop., 280. 

^ Mito. ifftli. h. Clmp. VlII, 1, p. 62. Barai Mookhtar seo Sup. Gm. India ApL 25, 1874| 
p. 670. Tagore haw Loot. 1877, p. 6.^ 

• M0arMf v. rnrdMm Lall, N. W. jEf. C. (1871), SS8. 

?* Bu>Ugafm»d (Momif L p, B. h Calc., 388. 
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question arising, ^tlieref ore, under tlio 3rd exception %vill have to bo decided^ 
uiie personal law of tke indiyidnal concerned, or under tlio special Act| and 
t^egulaiions mentioned akore. 

Nor does tkat Act affect persons temporarily residing knt not domiciled in 
Britisk India/ and tke status of suck persons is left to kc govern eel By ike 
personal law of tkeir domicile, suck law, in tke case of European Briii&li siikjccts, 
being tke common law of England, wkick recognizes tko close of tke twenty- drsi 
year as tke age of majority, 

Sound mind.- — A persons is of sound mind for tko pixrposo of contracting 
if at the time when he makes a contract^ ke is capable of understanding it, and of 
forming a rational judgment as to its effects upon kis intercsiH. Persons wlio 
are usually of unsound mind, but occasionally ot sound mind, arc not proliiblicd 
from contracting in intervals of sound mind ; but persons wko are us n ally of 
unsound mind cannot contract wkilst tkey are of unsound niind,^ 

The meaning of the term under Act XXXIV of 1858.~Tiie term 'Aui- 
sound mind” as used in section 1, Act XXXIV of 1858 (an Act to regulate 
proceedings in lunacy iii Coiuts of Justice established by Royal Ckarter) kas 
been kcld^ to coniprekend, imbecility wketker conjcnital or arising from old 
age, as well as lunacy or mental alienation resulting from disease, Latkain, J, in 
Ms judgment in tke case referred to says “ it appears tkat from ike opinion of 
Taylor expressed in kis work of Medical Jurisprudence, 2ncl eel, 1873, VoL JI, 480 
“unsound mind” is not a medical, but a legal expression, denoting an incapacity 
to manage affairs ; tkat tke term would seem to answer to tko old legal term 
mn combos mentis ; Tliis term according to Co. Lit. 246 is eq[uivalent to “ o£ no 
sound memorie,” and is of four sorts,” I. Ideota wkick fx^om kis nativity by a 
pei'petual iiifirniitie, is non compos mentis, II. He tkat by sickness, ginef or 
other accident, wkolly losetk kis memorie and understanding. IIL A Luna- 
tique tkat katk sometime bis understanding and sometime not, aliqnmiih gmidei 
Incidis intervallisy and tkeref<jpe ke is called non compos mentis so long as lie katli 
nokiunderstanding ; IV. He tkat by kis own vitious act for a time deprivetfi 
kimself of kis mgmorie and understanding, as ke tkat is drunken”; “tot that 
last kind of mn compos mentisf' adds Lord Coke, “skall give no privilege or 
benefit to him or kis heirs.” This passage is useful as showing tke clifforeui 
meanings attributable to “ unsoundnoss of mind.” 

Tke meaning of tke term “ unsound mind ” as used in tko Indian Contraetr 
Act exeludss tke proposition laid down in MoUon v. Gafom^^ that even though a 
contract be ei^ered into by a person of unsound mind, if it lias been performed, 

• ® 

i ItoMlkaEd aud Kumauu Bank v. Kow, I. L. E. 7 All., 490. 

^ Ind. Contr. Act, s. 12, ^ 

Zilmomta, m re I. k. E 7 B»m. 15^ 

2 Eac,, 502. 
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and if tlie party dealing witli the person of nnsonnd mind liad no knowledge of 
Buoh state of mind^ and made the contract bond fide helmrmg liim to he sane^ 
such contract caiinot he questioned.^ Wlien once unsonndness of mind lias "been 
estahlialied, the onus of proving a lucid interval is thrown on him who alleges 
itj and to prove it, he must establish, beyond a more cessation of violent symp- 
toms, a rcvstoratioii of mind sufficient to enable the party soundly to Judge of 
the act* 

Drn 33 .keimeSS*~Intoxication clearly is intended to have an effect upon con-^ 
tract, as appears from illustration (h) to s. 12 of the Oonii’act Act. The stage 
of intoxication there referred to as affecting a contract is, that ihe person must 
be so drunk as to be unable to understand the term of the contract, or form a 
rational Judgment as to its effect oi' it\s interest. This appears to bo also the 
law in England on the subject, as laid down by Chief Baron Pollock in ^7ora v. 
Gihson^^ who says:— ” The authorities on the subject are collected in Kent's 
Comm., p. 451, where the learned author observes that although formerly it was 
(‘onsidered that a man should be liable upon a contract made by him when in a 
state of intoxication, on the ground that he should not be allowed to stultify 
himself, the result of the modern authorities is, that no contract made by a 
person in that state, when he does not know the consequences of his act, is 
binding upon him. Thai doctrine appears to me to be in accordance with reason 
and Justice^*; the Chief Baron then pointed out that with regard to contracts 
which it is sought to avoid on the gimmd of intoxication, there is a distineiion 
between express and implied contracts. It appears that in the ease Iasi cited 
the Court were of opinion that a (‘ontraei made by a man in Huch a state of 
dninkeimoss was void ; but In Matheim v, Baxter^ it was held that the contract 
of a man too drunk to know what ho was about, is voidable, and not void, and 
ihex'eforo capable of ratification when iie becomes sober ; but in this country a 
man so drunk m not to bo able to ixndersland the teinns of the couttnet, or form 
u mtional Judgment as to Its effect on his interests cannot eontrat4 at all wliile 
Hiich drunkenuoss lasts. And in all cases in wliieh persons of imsoinid mind %m 
which term drunkenuess is included) contract, the test to Ijf* applied in this 
mratry, for the purpose of determining their liability, will bt^ what was the 
mental condition of the contracting party at the Hmp when the c*on1raet was 
entered into ? 

Possession of the power of attorney.— The power of aiioTiiev is the 
iimtrumcni of Ihe attorney to whom it is given, and he is to keep if, and iiiicler 
it to show that ho has authority for what he bas done.^ And a person paying 
money to iho donee of the power and thenoby exli%ustiEg thi^ power Inis no rigid 

h, K. B Ex., 

Wihh^nl V. KnitfM^ 2 Kxdi., 12, 


* JIali V. Wufrm, 9 Vei., Oil. 
» IS M, & W., e2». 
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to claim possession of it.^ But after reTOcation it is presnmeci tliat ilie principal 
may demand it back, for otherwise the attorney by showing the instrament to a 
third party might bind his principaL^ 

¥arieties of classes of Agents. — There are many classes of agents em- 
ployed in carrying out the transactions of the mercantile world, and they are 
almost witliout exception agents who are remunerated for their services. It is 
with such that these lectures chiefly deal. The following are the most conspicu- 
ous and widely recognized, viz.^ attornies, auctioneers, banians, bankers, brokers, 

r 

factors, masters of ships, ships’ husbands, partners, pleaders or rakiLs and mookh- 
tears, each of whom as will be seen hereafter possess incidental authorities with 
reference to their peculiar occupations. 

Auctioneers. — An auctioneer is an agent for the public sale of property ; 
he is the agent for each party, buyer and seller, in different things, but not in the 
same thing; when he prescribes the rules of bidding, and the terms of sale, he 
is acting as the agent of the seller ; but when he puts down the name of the 
buyer, he is the agent for him only,^ or to put it otherwise, he is according to 
established usage until the fall of the hammer, the agent of the seller alone. 
And on the fall of the hammei’, he becomes the agent for both parties to strike 
the bargain, and is further authorized as the agent of both parties to do whal 
is necessary to hind the bargain hy a written contract.^ The difference betwoon 
an auctioneer and a broker is, that the former only sells, whilst the Jaftor both 
buys and sells at a private sale he is, however, agent for the vendor only ; he 
is usually paid by commission a percentage on the purchase-money, and where 
there is no arrangement for payment, he is entitled to reasonable romuneration ; 
and if his employer is aware of his customary charge, he will in general be 
bound by it.* ** 

Attornies.— An attorney, is an agent employed to conduct the prosecution 
or defence of a suit, or other legal proceeding on behalf of another, or io advise 
that other on legal questions, or to frame documents intended io have a legal 
oprfation, or generally to assist him in matters affecting his legal position ; he 
is considered to ^be an officer of the Court in which he practises, and the Courts 
will exercise summarily jurisdiction over him. Under the several Letters Patent 
of. the different Presidency High Ootirts he is admitted and enrolled, and is 
authorized to appear and act for suitors under rules framed by such Couif s ; he 

* Fridmore v. JETamso??-, 1 0, & K , 613. 

^ Story on 4-g©noy, 470, 

® Williams w. Millington^ 1 H, Bl,, 85 per Heath, T. 

^ Benjamin on Sale, 246. SiftM v. Mottos, 3 Burr, 1022. Einde ?. 7 

371. Bmmerson v. EeeUs^ 2 Taunt, 88#{48). 

V, ^arguendo, 2 H. BL, 557. 

® Sugd., 45, Eainf v. Vemon, 3 0. & P. 659. Carr, 1 H. A K.48$. 
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is eniitled to practise in tlie Courts snbordmate to snoli ^gli Oonrts in wMcb 
lie is ^enrolled and in all Reycmie offices situate witliin tlie local limits of the 
appellate Jurisdiction of sncii High Courts, and he may, when so entered and 
^ ordinarily practising in the Court on the rolls of ■which he is so entered, or some 
Court subordinate thereto, practice in any Coui*t in British India other than a High 
Court established by Royal Charter on the roll of which be is not entered and 
ill any Revenue office I Ho is at liberty also to practise in the Court of the 
Recorder of Rangoon and in the Courts of the Judicial Commissioner of Bidtish 
Buimah and in any Courts subordinate to these functionaries.^ IJnder the 
rules wliicli the several High Courts are empowered to draw up regulating his 
powers, duties and fqjictions,® an attorney of a High Court other than the 
Calcutta Coui*t since the Ist January 1880, is not entitled to practise as such 
in the Low ox* Provinces, of Bengal unless ho ordinarily practivses in the Court on 
the roll of which he is entered, or some Court subordinate thereto.^ He may plead 
in a Criminal Court, other than the original sides of the several High Comets 
but can conduct a prosecution in a magistrate’s Court only with permission of 
such Ooimt and in Calcutta he may appear and plead in the Court of Small 
C&jusesj And all Courts must take Judicially notice of him.^ He may, if an 
attorney of a High Court, also be admitted to practice in the Pxivy Council.^ 

The Baniail. — A Banian is a class of agent peculiar to India, he is a 
dehoreiere agent with regard to his employers, and a principal with reference to 
tJiird persons. But a person who has been allowed to present himself as agent 
of a merchant under a general authority is not, as such, abanian.^® He has been 
described by Herman, 0. J. as follows : He often, if not generally, advances 
money to the €rm in which ho is employed, ho gives security ; if he sells the 
goods of the firm he is a sox*t of dehcred&re agent, guaranteeing the payment 
of the price by the bazaar dealers or other purchasers to his principal, and as to 
purchases ho is the direct purchaser in the bazaar.” In Juggohundlioo 8haw v. 
Grant the ruling of a Full Bench of the Saj>reme Court in Boidjomuii'h 

* Act XYXII of 1879, s. 5. 

^ Act XV of 1875, ss. 84, 87. 

« Act XVm of 1879, 8. 5, 

* Oircalar Order No, 38 of 1 5fcli Deo,, 1879. See Genl, Eules and Orders, App. Side Oalo., 

p. 280 , 

^ Act X of 1882, ss, 4, 145. 

^ Act X of 1883, s, 405, 

^ Act XV of 1883, 0 , 76. 

» Act I of 1873, 8, 57, {13), ^ 

® In m Twidale*s Petition, L. E. 14 App. Oas , 338, 1. 16 Oalo.i 636. 

JmggQhwniihon Bhaw Brant Smith and 01., 3 Hyde, 129. 

Qrmt V. J^agg&bundhoo 3 Hyde j>er Homan, 0. J,, 303, (309)* ^ 

w i Hyde, 139, (147). 
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y, Tatefsofi^ to tlie effect, tliat -when produce is piircliasecl by a baBian., on tbe 
general account of a European firm, credit is understood to be giy eu bim, unless 
there is an express contract by or on behalf of the European firnf to be responsible 
for the price, is referred to with approval; and in the Court of AppeaP the case 
is again mentioned as showing that there is a recognized custom tliat in ihe absence 
of express stipulation the vendor gives credit to the banian. The case of FaLnlhi 
V. Emilmnal MUter^ decided in 1868, also lays down that there is a peculiar 
presumption in Calcutta that the seller can look to the banian for his price, and 
to the banian alone ; and that where it is shown that a person is dealing wiih a 
banian it lies on that pei'son to show that the employers of that person have 
consented to take on themselves a liability which in ordinary cases would noi 
arise. Colville, J. has however said in the case of Qohmd Ohmehr Se'ui \\ Ibjan^^ 
which was, however, decided in 1861 that although there is a geiicral Bimnlaiuty 
there is by no means uniformity in the relation of banians wiih their (niployers 
in Calcutta, and that a Court would not he justified in assuming a usago ()F trade* 
with regard to their functions and power’s. 

Bill Brokers. — A bill broker is not an agent known to the law with certain 
prescribed duties, but his employment is one which depends entirely upon the 
course of dealing, his duties may vaiy in different places, and their extent is a 
question of fact to be determined by the usage and course of dealing in the 
particular place.® He has, however, been held not to be at liberty when receiv- 
ing a bill for the purpose of discounting, to mix it with the bills of other cus- 
tomers, and to pledge the whole mass as security for an advance made to hinnself,^ 
but the rule there laid down was in Foster v. Pearson^ said to be subject to the* 
right of the parties to contract as they thought propea 

Brokers. — The term broker is applied to persons who act as the lucilium 
of negotiating and contracting any kind of bargains ; he lias beem dcdimvl, b} 
Lord Chief Justice Comyns, as an agent employed to make bargains and contraets 
between other persons in matters of trade, commerce, or navigation, for a com- 
pensation commonly called brokerage.'^ The term is, however, most usually 
applied to persons who negotiate and effect contocts of sale with merehauts. 

Brokers for sale or purchase.— A broker for sale or purchase is an agent 
to sell or purchase goods for another ; according to the uBiia! course of busiiioss, 

^ 2 Bulu., 203. 

^ 2 Hyde, SOI, (315). 

» 2 B. L. 1, (0. C.), 7. 

16 Moo.,P. 0., 230, (236). 

® JPoster V. Pewtsonf 1 0. M. & 849. ® 

® Bafnes v. Poster^ 2 0, <fe M., 237. 0 

^JJomyfi/s Merchant 0, See also per Brett, J. in v h. E. 7 Q. B., 

616. 
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lie is not entrusted witli tlie possession or control of i^ie goods to be sold 
purcli|tsed j lie contracts only in the name of bis principal and has been defin 
as a person making it a trade to find purchasers for those who wish to sell, a* 
vendors for those who wish to buy, and to negooiate and superintend the maid" 
of bargains between thein.^ The usual mode in %vhioh he binds the buyer is 
making an entry of the contract in his hook and signing the same with his hax 
and by sending to the buyer and seller bought and sold notes, respective! 
As to the cifcct of bought and sold notes a subject which will be treated 
hereafter, see the cases noted helow.^ 

His position and the effect of his contract has been pointed out by Brett, 
ill Foioler V. HolUm^ Properly speaking a broker is a mere negotiator betwe 
the other parties. If the contract which the broker makes between the parties 
a contract of purchase and sale ; the property in the goods, even if they belong 
the supposed seller, may or may not pass by the contract. The property may pg 
by the contract at once, or may not pass till a subsequent appropriation of goc 
has been made by the seller, and has been assented to By the buyer. Whatei; 
may be the effect of the contract as between the principals, in either case no effi 
goes out of the bx'oker. If he sign the contract, his signature has not effect 
his, but only because it is in contemplation of law, the signature of one or be 
of the principals. Ho effect passes out of the broker to change the propel 
in the goods. The property changes cither by a contract which is not his, or 
an appropriation or assent, neither of which is his. In modern times in Ei 
land, the broker has undertaken a further duty with regard to the contract 
the purchase and sale of goods. If the goods he in existence, the hrokoi** f: 
quently passes a dclivexy order to the vendor to he signed, and on its bei 
signed he passes it to the vendee. In so doing, he still does no more than t 
as a mere intervenor between the principals. He himself, considered as onli 
broker, has no possession of the goods; no power, actual or legal, of determ: 
ing the destination of tiie goods ; no power or aijtliority to determine whetl 
the goods belong to buyer or seller, or either ; no power, legal or actual, to del? 
mine whetho!'' goods shall be delivered to the one, or kept by thg other. He 
throughout merely the negotiator between the parties ; and, therefore, by i 
Civil law, brokers were not treated as ordinarily incurring any personal rospc 
sibility by their intervention, unless there were some fraud on their part.^* 

Camp, on Ag,, 424 

See MoUeit r. Rohlmon, h. E. 7. 0, P,, 97, per Mannmi, J. ♦ 

SievmrigM v, Amhihold, 17 Q. B., Olartm v. Shaw, 9 B, I*. B,, §45* Oowu 
8 Moo. I. A , 448. Jumn% Dam v. Breemtff Boy, I. h. B. 17 Oalc., 176 {no' 
MaoUnnom v. Bhihchmder Seal, BonrkePs Eep. 0, S64, Tamvmo v« SUnner, 2 I 

Jut. H. S., 221. 

»» Ii, B. 7 Q. 616. 
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Att InSEraiiC© l)|Jok6r, is a common agent "between tlie assured and tli© under- 
writers. He is agent of the assured to effect the policy, But he is not^oiely 
agent ; he is a principal to receive the money (the praeminm) ""from the assured, 
and to pay it to the underwriters.”^ He as being the person who effects the 
policy and who has become liable for the praeminm, “ has, for his labour, and 
care, and his money expended, a lien in the natnre of holding possession of the 
policy against the owner of the goods for whose benefit the policy was effected, 
and against any intermediaries who may have intervened between the owner oi 
the goods and himself but it appears that such a lien will not exist, where 
there is an antagonism between the contract made by the parties and the 
existence of a lien,^ or in the absence of a contract to the contrary^ and il 
he be employed immediately by the assured, this Hen extends to the genera! 
balance due.® The policies effected by insurance brokers may either be t 
voyage policy, that is, one for a voyage or series of voyages ; or a time policy,* 
that is, one effected for a particular period ; or it may be a time policy with tin 
voyage specified.'^ According to the ordinary course of dealing between tin 
assured, the broker, and the underwriter, the assured do not, in the fii*st instance 
pay the praemiums to the broker, nor does the latter pay it to the lindens ritor 
But as between the assured and the underwriter the praemiums are considerec 
as paid. The underwriter, to whom in most instances, the assured are unknowui 
looks to the broker for payment, and he to the assxired. The latter pay tin 
praeminm to the broker only, and he is a middleman between the assured am 
the underwriter.® 

Factors. — A Factor or Commission Merchant is an agent to whom good 
are consigned or delivered for sale by, or for, a merchant and otliorH rohidln| 
abroad or at a distance from the place of such sale, who usually sells in Lis owt 
name without disclosing that of the principal and in return for his scuwicei 
receives a compensation called factorage or commission ; he has a spocial pro 
petty in the goods consigned^to him and has a lien upon themd*^ Ills agiuicy i 
usfially conducted under del-credere commission, guaranteeing the solvency o 
the intending bffiyer, or undertaking for the due payment of ihe price icalisc 

^ foimr V. Eutolier^ 10 B. & 0., S29, (340), per Bayley, J. 

Msher w Smith, b. B. 1 App, Gas., 1, (6), per Ld. Oairns. 

* Fisher y. Smith, Lt. B. 1 App, Gas,, 1, (10), per Ld. O’Hagan, 

Ind. Oontr. Act, s. l7l. 

* OUm V. ^mith, 5 Taunt., 56. See also Westwood v. Bell, 4 Gamp,, 840. 

® Diidgmn v* Temlrohe, b. B. 3 App. Gas., 284. 

^ Qumhles r* Ocean Marim Inmrmce Gofof Bombay, b. B. 1 Ex, D , 8, 

® Tower v. Butcher, 10 B. & C., (840), fer^ayley, J, 

^ Banng t. Oorrie, 2 B. & AM , 143. Ind. Gontr. Act, s. 280, par. 2^ 

Ind. Oontr. 'Act, ss. 171, 2S1, Sartng r. OovUe, 2 ds Aid., 14S. Per Holyrood, J. 
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on sales effected by His character differs from a broker in that he may 

Sny and sell in his own name or that of his principal, and* in that he has pos- 
session and control of the goods which he buys or sells for his principal.^ The 
character of factor and broker is frequently combined, the broker having posses- 
sion of what lie is employed to sell, or being empowered to obtain possession of 
what ho is employed to purchase ; hut properly speaking in these cases he is a 
factor,^ As a general i*ule a factor’s possession and powers of disposal will not 
create reputed ownership > The reason assigned is that as factors must by 
the usage of trade liave the stock of other people in their possession, it does 
not therefore hold out a false credit to the world, ^ nor carry to the undei'* 
standing of the world tiie reputation of oivnorship.^ Tie has in the absence 
of a contract to the contrary a right to retain security for a general balance 
of account any goods bailed to liim ^ The powers and duties of factors in 
making consignments of their principals’ goods •were formerly determined by the 
general mercantile law,® and since the Indian Factor’s Act has been repealed, 
will, it is submitted, be gwerned by the general mercantile law, so far as it is not 
inconsistent with the Indian Contract Act. 

A dehcredere agent like any other agent is to sell according to the instruc- 
tions of his principal and to make such contracts as he is authorized to make 
for his principal; and he is distinguished from other agents simply in this — 
that ho guarantees that the persons to whom he sells shall perform the contacts 
which he makes with them, and, therefore, if he sells at the price at which he is 
ordei'ed to sell by the principal, then no doubt he guarantees to pay him at 
that time and lie is bound, like any other agent, as soon as he receives the money 
to hand it over to his principal ; but if, according to the contract between him 
and his principal, he is at libei’ty to sell at any price he likes, but is to be bound 
to pay over to his principal at a hxed price and at a fixed time, that is not 
the relationship of principal and agent.^ 

A ship broker is an agent or middleman betiveen ihe mercantile and shipping 
commimities for the purpose of procuring freiglit, and of negociating the ^le 
and piirchase of ships^'^^ and effecting chartorpartxes.^^ His authority, unless it 

^ Add. on Oontr, 701. 

* Bdfuig v. Cy/Tw, 2 B. & Aid, 140, Ii. J. Ex., 194. 

Gmnm,, Bk. Ill, Tart I, Oh HI, p. 508. 

^ TmU V. MolUngwortIh 5 T. E., 226. 

^ Brgmn v. IF|/h'e, 2 B. & T. 82. 

« Mom v. SaUr, 9 East, 246, Belh Camn. Bk. Ill, K. 1, Oh. Ill, p. i07. ^ 

^ lad. Oontr. Act, u* 171. 

* Mirkmjuy Ohmh$rhutty v. Cochramf 4 W. S. T. 0., 1*^ 

» WliiU, re Nemli, h. li., 9, Ch. W*. 6 Mad Jar., 275. 

Mmlmhlufk Merchant Shipping, 188. 

“ Orm$ T* MagUmot L. E. 1 Ex, jg # Afian v. Brndim^ 1 H. A 0., 12$, fiw Mm 0 & 

Um. L. E. a A. A E.. ^ 
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be express to tbat effect, never empowers Mm to conclude a contract witliont 
fnrtlier reference to tlie principal, who on tlie contrary usually reserves an 
option, and may refuse to confirm Ms own terms, after tliey Kave been accepted 
by the other side.^ bTor is the broker, if Ms duties are executed in sucli 
a manner that no benefit results from them, entitled to recover either his com- 
mission or even a compensation for his trouble, or if he misconducts the business, 
in respect to such part of the business as has been misconducted by hini.^ Nor 
will he he entitled to commission or even compensation unless the contract is 
completed^ even though it he broken off by the owner if there should be a cus- 
tom that he should receive commission on an uncompleted contract, it appears 
from these cases that he would he entitled to recover. 

A SMp’s husband is a confidential agent (usually a one part owner of a ves- 
sel, although he may he a stranger) appointed to conduct or manage on shore what- 
ever concerns the employment of a ship ; he has authority to give order for repairs, 
refitting and the outfit of the ship, to see that she is properly maimed, to procure 
a charter or freight hut not to cancel a charter party to correspond with 
the master when abroad on the business of the vessel, to provide for the entry 
and clearance at the home port, to adjust and receive freight, and to account for 
and distribute the proceeds among the owners. 

Master of a sMp. — A master of a ship is an agent for shipowners to 
do all things necessary for the due and proper prosecution of the voyage in which 
the ship is engaged ; but this authority does not usually extend to cases whore 
the owner can himself personally interfere, as in the home-port, or in a port in 
which he has beforehand appointed an agent, who can personally interfere to 

do the thing required : but if the vessel he in a foreign port, where the 

owner has no agent, or if in an English port, hut at a distance from the owner’s 
residence, and provisions or other things require to he px^ovidod promptly, then 
the occasion authorizes the master to pledge the credit of tho owner for such 
things as are necessary.’’^ The extent of his powers will, however, be refoirod 
to^ater on. 

Partners.— In an ordinary partnership each partner is the general agent of 
Ms co-partners for the transaction of the partnership business in the ordinary 
course ; the scope of his general authority being determined by the kind of acts 
which are necessary from the nature of the business, or usually exercised by 

^ Broad V. ThomaSf 4 0. & P,, 338. 

^ Mamond v. SaUdayt 1 0. & P., 384. Ind. Oontr. Act, s. 220. 

^ Broad v. Thomas^ 4 C. & P. 338; 7 Bing., 99. Bead v, Eann^ 10 B. & €. 438. 

^ Bee Bells Comm, Bis. HI, Pfc.JII, Oh* If, p. 552 ; Walfoi^ v. Fothergilk 7 C, & P., 392. 

MaclacMan on Shipping, 182* 

* Thomas t. JLewis^ Ii. S. 4 Ex. D. 18# 

V. Batumi 6 M. & W. 138, (143), per C. B, 
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partners in carrying on similar bnsinesses in ihe ordinary ^way.^ Bat tlia mem- 
bers of a Company, wbetlier incorporated or not, are neither partners nor the 
agents of the Company.^ 

Partners in ancestral trade. — Partnership in an ancestral trade belonging 
to an undivided Hindu family, has been held not to ho an ordinary partnership ; 
and the rights and liabilities arising between the members of such a family 
cannot be determined by exclusive reference to the Indian Contract Act, but 
must be considered also with regard to the general rules of Hiudu law, which 
regulate the transactions of united families.^ The partnership so created, has 
many, but not all of the elements existing in an ordinary partnership ; for 
example, the death of one of the partners docs not dissolve the partnership ; 
nor, as a rule, can one of the partners, when severing his connection with the 
business, ask for an account of past profits and losses^ 

Directors. — Directors of a Company are special, not gcnei*al agents, the 
limits of their authority heing defined by the instrument constituting the Com- 
pany, which, under the Companies Act of 1882, are accessible to the public and 
of the provisions of which all persons dealing with such Company are hold to 
have notice.^ 

The Kurta of a Hmda joint family. — The Kurta of a Hindu Joint family 
has been said to be “ the mere monthpeice of the family, and not an agent mth 
delegated authority in a fiduciaiy and accountable relation to the rest of the 
family, but this decision so far at least as the Kurta’s accountability is con- 
cerned, is not now law.*^ In a Madras case,® the Kurta of a Joint family is said 
to be the agent for the other members, and is supposed to have their aathointy 
to do all acts for their common necessity or benefit/' In the case last cited 
Kernan, J., points out the distinction between the legal position of a Polygar 
and that of a Kurta ; the legal position of a Zamindar or of a Polygar has 
been defined to bo that of an undivided member of a Hindu family subject to 
the law of the Mitakshara in possession of the estate, held by him free from 
coparcenary rights in others, but not entirely at his own disposal. Ho possosms 


* Camph. on Ag., 490 j BicheKSo^i v. 10 B, & 0., 128; Bretfel v. WHUiams^ 4 Ex,, 

623 ; Stead v. Saltf 3 Bing., 101. 

^ BttJ-ne.y V. FenneUf 2 B. L. Cas., 497. 

® SamalhJiai Matimhhai Bomeshvar Mangal^ I. h. B. 5 Bom,, 38, (40). 

♦ Bumld fhdmrmdas v, Lalcmichandi I Bom. H, 0. App., 51, but aee Ohhoyahund&r Eo^ v. 

Teaf0emolnm 13 W, B, F. B, 75. 

® Mmed v. MichoUs^ 6 H. li* Oas., 401, Balfour v. 5 0. B, N, S., 601, OrawL on 

las., 194 ^ 

^ Chuckun Ml Bingh ¥. Foranclmndra 9 W. B., 483. 

^ Obhoychunder Boy Ghowdhry v. F&areemohan QoohOf 13 W* R. F. B., 7|. 

^ KoUa Bammmm Okeiti v. Bmgat^ Bmkama Ifaymivera^ I, L*. B. 3 (160), 
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only qualified powers^of disposition of a managing member of a Joint 
Tlie position of sucli a Zaminclar or Polygar as an undivided nioiiiber of §< Joint 
family seems to be essentially difierent from tbat of an ordinary managing mem- 
ber of an undivided Hindu family. In the latter case, all tlie undiviiled mem- 
bers bave coparcenary rights, the right, in ancestral common estates, to parti- 
cipation in the annual produce of the estate, also the power of rcstrainiiig waste 
or misapplication of such produce, also power of calling for accoiinis of the 
estate and partition and of having a sepai’ate share allotted. The manager of 
such Joint family is the agent for the other members, and is supposed iohavo 
their authority to do all acts for their common necessity oj‘ beneiit. A ertnlitor, 
dealing with such a manager, has a reasonable ground to give credit to the acts 
of the manager in all matters, apparently and ordinarily witlnii the scope of 
the authority of a manager. In the case of a Polygar member, he is entitled to 
the exclusive receipt and use of the income from the estate during ids life, he 
cannot be called on to account for the disposal of such iueomo ; his savings from 
it are exclusively his own. He cannot be called on to divide ilio estate 03 * any 
part of it with the individual members of his family. Primu/acm the money 
be borrows, except on mortgage of the estate, is raised on his own personal 
credit for his own benefit and purposes, and not on the credit of the family 
©state, or for the purposes or benefit of the family. The rule reqaliing a lender 
to satisfy himself of the existence of family necessity, or of the family benefit 
which Justifies the manager in raising such a loan on the security of the family 
estate, could not be satisfied, in the case of a dealing with a Polygar, by 
inquiries which would be suificient in the case of an ordinary manager. In 
the latter case a lender finds a manager acting as the agent of all the members. 
In the case of a Polygar, the lender finds a so-called manager acting not as 
agent of the family or for them, but for himself for ail ordinary pui»posts, and 
practically only representing the other members of the family to prcRervc the 
corpm of the estate from inJjjry or loss.’^ 

^ Vakils.— A Yakil or pleader is a legal practitioner combining in his own 
person the two duties performed in England by barristers and attorneys ; that is 
to say, he may appear as an advocate in a suit, and may also carry out the 
administrative work arising out of such suit. So far as the Courts are eoncornod 
the legislature has to a great extent made the pleader an officer of the Comi 
and he is therefore answerable to it.^ He, if entered and enrolled as a vakil or 
the roll of a High Court under the Letters Patent constituting such Court, 
entitled to practise in all the Courts subordinate to the Court on the roll of wliicl 
he is entered, and in all Eeveixue officer within the local limits of the appellate 


v. Rammdoraf 6 Mad. H. 0., 98. 

* In the matte ^ Khada Bmt Khmf I, L. R. 15 Oali». 688 , 
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Jsnrisdictioii of such Court ; and when so entered and ordin^ily practising in the 
Oourt€ii which he^is enrolled or some Coui^t subordinate thereto, he may practise 
in any Court in British India other than a High Court on whose roll he is not 
• entered, and with tlio permission of the Court, in any High Court on whose roll 
he is not entered and in any Revenue office. He, however, has no right to appear 
and act in the Courts of Original Jnrisdiction in Presidency towiis.^ He is 
further subject to the rules (if any) made under Pait III of the Legal Practitioners 
Act declaring his powers^ duties and functions. That Act extends in the first 
instance to Bengal, the N'ortli- Western Pi’ovinces, the Punjab, Otidh, and the 
Central Provinces and Assam only. He is, if a valdl of a High Court, entitled to 
practise in the Court of the Recorder of Rangoon and of the Judicial Commission 
of British Burmah and in Courts subordinate to those functional ies.^ Pie can- 
not, however, practise in the Privy Council.^ 

Muktars* — A Muktar, is a legal pi\aciitionor, recognized by the legislature ; 
when admitted as a certified muktar iu accordance with the Legal Practitioners 
Act, he may, subject to tho provisions of the Criminal Procedure Code, appear 
to plead and act in any civil or criminal Court mentioned in Ms certifioste.^ Ho is 
subject to the conti’ol of the High Court. His duties and functions are regulated 
by tho Legal Practitioners Act and the rules passed thereunder. 

ReTCHUe- Agents. — A revenue-agent is a legal practitioner within the 
moaning of Act XVIII of 1879. Ho is a certificated agent under tho control of 
the Chief Controlling Revenue Authorif-y, authorized to practise in such Revenue 
offices as are specified in his certificate. If admitted as such agent previously 
to the year 1880 and Iiolding a certificate ho may, in Bengal, bo enrolled and 
appear in any Mansi If’ s Court, and plead and act in rent suits under the Rent 
law for the time being in forco.^ His duties, powers and functions are regulated 
by the Legal Practitioners Act, and the lules made or to be made thereunder.^ 

APPOINTMENT OF AGENTS. 

No person can become agent sare by the will of principal.—'^ If o 
one,” says Lord Cranworth, “ can become the agent of anothoiucxcept by the 
will of that other ; his will may be manifested in writing or orally, or simply 
by placing another in a situation in whicli, according fo the ordinary rules of 
law, or perhaps it would be more correct to say, accordingto fche ordinary usages 
of mankind, that other is undei^siood to represent and act for tho person who 

Act, XVII 1 of 1879, B. 4. 

* Act XYII of 1875, 8. 84, 87. 

* In re TwidaU's petUion^ h E. 14 App. Oaa., 328. 

« Aot XTIII of 1879, Pt. ftl. 

» Aofc XVIH of 1879, Pt. IV. 

* Ibid, s, 10. 
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lias so placed Tiit in every case it is only liy tlie will of tlio oniployor that 
an agency can be created.”^ TMs proposition is not howovor at variance witli 
tlie doctrines tliat wliere one lias so acted as from liis coiuluci to load anotlier 
to believe tliat ho has appointed some one to act as his agent, aiicl knows that # 
that other person is about to act on that belief, then unless bo interposes, he 
will, in general, be estopped from disputing the agency, tliongh in fact no 
agency really existed 5 and this doctrine is designated as an agency b}^ i^sioppoL 
And there ^appears also to be a further exception to the rule that no one can 
become an agent of another except by the will of that oihei*, and tliat is, in 
those cases in which a coinpnlsory agency is creaied by law, namely, in 
those cases in which the law aiitliorizos n wife to pledge her Inisbainrs credit 
even against the will of her husband.^ 

The appointment may be express orimplied— I'beanihority of an agent 
may bo cither express or implied,^ and further it may arise' from raiiiieation. It 
is said to bo express when it is given by words spoken orwriiten, and implied when 
it is to be infeired from the circmnstauces of the case ; and things spoken or writ** 
ton, or the ordinary course of dealing may be accounted circumstances of the tiistn* 
Express appointments may take tlio form cither of some formal wriftim insfrii- 
ment under seal, or otherwise, such as a power of attorney ; or of some informal 
written instrument, such as a letter of instruction, or a written or oral roc|aest. 

First as regards an appointment under seal— Fn this country stick aform 
of ajipointmont is unusual ; for a con tract under seal has no greater efficacy than a 
simple contract, there being no more presumption of consicknutiou in the ant» 
case than in the other. There are, however, some eases in wlut'h a contnui 
is required to be made under seal, and in such eases the appoint ment of an agent 
to cany such contract out should also be under seal.^ This rule is fminded by 
analogy on the maxim of the Common law, that a settled can only lie 

dissolved and released by an instrument of as liigh a diguHy or soienmily ; 
eodem modo quo oritur, eodc^ modo dissolvitur.^ 

^ Corporations being ai*tilicial bodies, can only (‘ontract throiigli ageiiis and 
although there manyettses in which a Corporation can untler statute caiidmet 

^ Tolf Y. Lea^'k, 9 Jur. Is B. S29. »Sec jPho Oiutiinpvi shml v. An* Ahta Agia II V 

(P. B. Eiil.), 23. 

Y, Siimnei^ per Pollock, C B. 3 IT. «,V N , 

^ lad. Oontr. Act, s. 180 * 

^ Ind Ccm%. Act, s, 187. 

® 6. Goomhed'h 0 Go., 75. Burmun v. 7f« H, 307* Mmisf 

V. Fmh&ft 7 M. & W., 31*2. Tomg LeamHijtm h. It H il, |l»* 

(584). 

^ EeUamr*^ Muniot^ v, Farh0f\ 7 M. & W., 3'I2. 

^ Fenjumon v, WiUo'Uf L. E, 2 Ch , 89. 
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jotlierwiso than under seal, yet there ai’e some cases in ivlmh it may he necessary 
for itfito do so. For instance, where a hody corporate is created nndor charter, 
or under a particular vstatiite which does not expressly declare the manner in 
• which it is to contract, such Corporations would fall within the general rule 
of the Common law and the exceptions allowed thereto, next mentioned, < 

Rule of OoMmon LBiW, — T he old rule applicahlo to such bodies was, that 
they could only bind theniselyes by their common seal. This rule, howmver, has 
in modeim times been greatly relaxed, and at the present day admits^ of certain 
woll-establishcd exceptions, which may be roughly stated to be based on the 
principle of “ convenience amounting almost to necessity.”^ 

ExceptiOES to the rule.— The exceptions to which I referred, have been 
of gradual growth, arising chiedy from the extension of trade dealings ; and 
although, as has been stated by a learned judge, the cases in which the prin- 
ciple has been applied require review and exposition by a Court of appeal,”^ 
yet this avS yet has not been done, and it appears clear that the principle ninning 
througli all these decisions is, convenience amounting to necessity.’* 

In Beverley v. Lincoln (Jatt Light Co.® Paterson J., says : — “ At first the rule 
appears to have been exclusive, as indeed, its principle required it to be. A Cor- 
poration it was said being merely a body politic invisible, subsisting only by a 
supposition of law, could only act or speak by its common seal, the common seal 
was the hand and mouth of the Company. This rnle stood not upon policy, but 
on necessity, and was at first equally applicable to small as to great matters, to 
acts of daily or rare occurrenco, to what regarded personal as well as x^eal pro- 
perty, blit this though true in theory was intolerable in practice j the very act of 
affixing the seal, of lifting the hand, or opening the mouth could only be don© 
by some individual member, on thoot^y quite distinct from the body politic, or 
by some agent ; the performance of the very duties for which tJie Corporation was 
created, required incessantly that acts should be done, vsemotimes of daily 
occurrence sometimes ontii'ciy unforeseen yet admi4ting of no delay, sometimes of 
small importance, or relating to property of little value. The same causes iftso 
required that contracts to a Hinall amount should often be entowd into. In all 
those CEBOB to require the affixing of the common seal was impossible, and there- 
fore from time to time, as the cxigencioB of the case have required, exceptions 
have been admitted to the rule, and what we desire to draw attention to is 
this—that these exceptions are not such as the rule might be supposed to have 
provided for, but are in truth inconsistent with its principle and Justified only 
by necessity.’* Again Lord Denman in delivering the judgment of the Court 

* CkWQh v. Impend Qae Oo., 0 A. & B., 840, (861). 

* Tmny v. OorperaUm ef Xie&mngtm b. B* 8 Q. B. D., (^84)^^ 

» 6 A* A K., asa. 
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in Olurch v. The I^^perial Gas Light Co} says “the general mile of k%v^ 
is that a Corporation contracts under its common seal ; as a general mile it 
is only in that way that a Corporation can express its will 01** do any aci. 
That general rule, howevei*, has from the earliest traceable periods been subject 
to exceptions, the decisions as to which furnish the principle on which they 
have been established, and are instances illustrating its application, but are not 
to be taken as so prescribing in terms the exact limit, that a merely c?i!‘cnm» 
stantial difference is to exclude from this exception. This principle appears to 
be convenience amounting almost to necessity. Wherever to hold the rule 
applicable would occasion very great inconvenience, or tend to defeat tho very 
object for which^the Corporation was created, the exception prevailed ; lunicc^ 
the retainer by parol of an inferior servant, the doing of aefcs very frc'c|aeiiily 
recurring, or too insignificant to be worth tho fci'ouhle of affixing the common 
seal, are established exceptions.’’ This juclgnicnt received the saneiion of ihc 
Court of Exchequer in the Major of Ludlow v. CharlioH.^ 

The exceptions, applicable to trading Corporations® arc well laid down in 
the case of South Ireland Colliery Go, v. Waddle.^ Byles J on this point, says j— * 
“ Originally all contracts by Corporations were required to be under seal. 
From time to time certain exceptions were introduced, but these foi* a long lime 
had reference only to matters of trifling importance and frequent occiuTCiK*e, such 
as the hiring of servants and the like. But in progness of time, as new descrip- 
tions of Corporations came into existence, the Courts came to consider v liether 
these exceptions ought not to be extended in the case of Corporations ercatt'd for 
trading and other purposes. At first there was considerable conflict; and it in 
impossible to reconcile all the decisions on the subject. But it seems to nu^ tliut 
the exceptions created hy the recent cases are now too firmly established to bo 
questioned by the earlier decisions, which if inconsistent with ihvm, mmt f 
think, be held not to be law. Those exceptions apply to all contracts by trading 
Corporations entered into for4he purposes for which they are iiicorporaieil A 
Coxnpany can only carry on business by agents, managers and others ; and if 
contracts made by these persons are contracts which relate to objects and pur- 
poses of the Company, and are not inconsistent with tho rules and regulations 
which govern their acts, they are valid and hinding upon the Company, thoiigli 
not under seal. It has been urged that the exceptions to the general rule are 
still limited to matters of frequent ocourrenco and small imporiaaco. The 


» 6 A. & 1. 846 (861.) 
« 6 M. & W., 823. 


As to the distmotiou drawn between tfading Corporations and Municipal Corpowlleiii 
in tHa class of oases, see Wells v. Mingsten, upon MuU^ L. B. 10 C* 1\ 402* 
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iratlioiitics, ho'weverj do not sustain that argument. It#can never be that one 
rule to obtain in the case of a contract for £50 or £100, and another in the 
case of a contract for £50,000 or £1,000,000.” His Lordship then referred to 
Menderson v. AitstraUan Royal Mall 8 team 'Navigation Co)- in which case Wightman 
J., said with reference to the case o£ Clarice v. Cuclc field, ^ ^ that the general rule, 
that a Corporation aggregate cannot contract except by deed, admits of an excep- 
tion in cases wdiere ilio making of a certain description of contracts is necessary 
and incidental to the purposes for which the Corporation “was create^. But in 
later times the decisions have sanctioned a much more extensive relaxation, 
rendered necessary in consequence of the g’cncral ostahlishmcnt of trading Cor- 
porations. The general result of those cases seems to me to be, that whenever the 
contract is made with relation to the purposes of the Corpoi*aiion, it tnay, if the 
Corporation be a trading one, be enforced, though not under seal/ And Erie J., 
in the same case added ‘ I cannot think tliat the magnitadc or the insignificance 
of the contract is an element in deciding cases of this sort. hTo doubt when the 
cxe(‘ption originated, it was ap])lied only to small matters, sucli as the appoint- 
ment of servants, being all that hEiuhcipal Corporatioms required. But as soon as 
it Ijecamo extended to trading Corporations it >vas applied to drawingand accept- 
ing bills to any amount, and this shows that insignificance is not an cdemeiit. 
Heither I think is freqitcncy. The fii’st time a Company makes a contract of any 
kind, that contx^act must have been iniprccedented. The question is, I think, 
wlu'ther the contract in its nature is directly connected with the purpose of the 
Corporation.* And after citing the opinion of Crompton J., in the same case ' that 
a modern iiicorporaiion incorporated for trading piurposcs may make binding 
contracts in furiheraiieo of the pm'poses of their corporation without using their 
seal/ referred to the AmlmlUm Royal Mail Sieavi Naviyaiion Co, v, Maraeth^ in 
wdiicli Pollock 0. B. said, ‘It is now perfectly established by a series of authori- 
ties, that a Ooiq>oration may, with respect to tlioso matters for wliicli they arc 
expressly created, deal without seal/ added “ These^piunciples are now too firmly 
settled to bo shakem/* stating that “if the case of London Dock Co, v. Hbmofl^ is 
not distiiiguisimble it was contrary to the other cases, and certainly not 
iidiuided to throw any doubt upon them.” fcJir Montague Smith J., in the same 
case^’ says on the point, “Tho general rule, no doubt, is that a corporation 
contracts undc^r seal. But from very early times, exceptions have been allowed 
in the case of Municipal and Ecclesiastical Corporations to enable them, without 


^ 5 i. & Ik, 4(ja 
* m L. L y Ik, S4ih 
» li Ex., m 

♦81.* B., 347. ^ 

® Smik qf Irelmd OoUufM Waddle, L. K, 3 0. P., 474 
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tlic formality of a se^, to transact matters of minor importftneo and of dail^ 
occurrence. In tlie ease of trading Corporations, tlicfio exceptions liati l)een 
step hj step extended, and liaro now grown, larger tlian the rnlc\ The moclern 
doctrine, as 1 understand it, is, that a Company which is ostablished for the 
purpose of trading may make all such contracts as are of ordinary occurrence 
in that trade without tho formality of a seal, and that the seal is required 
only ill matters of unusual and extraordinary character, which are not likely to 
arise in tl^ ordinary course of business/' 

Such exceptions have keen recognized in this country in Stewart v. Smuh 
Ptmjah and Delhi By. GoJ Pliear J., says : — “ It seems to me then perfectly 
clear, that the defendant is a corporate liody provided -with a common and 
special seal, and so situated, that it generally can contract only uT\der si'al, or 
tho particular mode which is statuahly provided by the Companies Clauses 
Consolidation Act ; I say generally, because there is of course o class of eases 
which are in some degree exceptional, and in which tlie Company as a Corpora- 
tion can bind itself otherwise than under seal, or in accordance with tlie 
statuablo provisions of the Companies Clauses Act. I a^efer to that pai‘tieular 
class of cases, in which the common law of England ^vill hold a Coi'poration to 
be bound by a contract, notwithstanding that it is not made under seal ; but 
these are cases, where the matter of tho contract belongs to tbe ordinary every- 
day business of the Corporation, and is of such a character that it would bo 
the cause of vexatious harassment to insist upon the contract being made with 
all the formalities which necessaiuly attach to the affixing of the seal of tho 
Corporation.” 

It must, however, be remembered that those exceptions wdll have no ap|diea- 
tion to the contracts of any body coip)oraio constituted by pariicuiar stahiica 
where the statute itself pinsoribes that a contmet may bo eairied out wdtltoui 
seal, or where it expressly prescribes that a contract shall be in writing sealed 
with the Common Seal of the Company.^ 

Contracts by Corporations —The greater portion of corponited bodies ill 
this country hace been incorporated under the Indian Companies Aetn of iHbb or 
1888; under s, 67 of which latter Act, Companies are placed on the sanm foot- 
ing as private persons with regaari to the tom of their contmotH; and coiifcmets 
under their common seal, or made in writing, or by parol iliroiigb their agents 
have the same validity as contracts in a similar form between private persotii. 
Other oorpor^ted bodies have been incorporated undex’ special Acts such m the 
Presidency Banks Act, the different Municipal Acts of the different Presidcfi** 
cies, and their Mofussil districts, and Calcutta Port Oommissionew Improre-^ 

B. h, E. 1%, (201), on appeal, 211. ^ 

® Sunt V. WimhUdm JjQcal Board, L. B. 3 0* P., 26ij h* B. 4 0. 4 
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l^ont Act. Under tlio Indian Companies Act, and the Pres^ency Banks Act, all 
snch Conipanics or bodies corporate, may, except as regai'ds the contracts speci-- 
fied in snl)-section*(l) of s. 67 (a) of the former Act, and s. 9 (a) of the latter, 

• contract withoat seal, apart from the rnlo of law referred to ahoye as pointing 
oat the exceptions to the general role that a corporate body can only contract 
by scald 

Contracts by Municipal Corporations created under Special Acts. — 
With regard to Municipal Corporations created under the different Acts in 
force in the several Presidency to wns,^ there are in such Acts express provisions 
for the use of a common seal in the execution of certain contracts. Questions 
as to whether similar provisions made in English Acts, ane mandatory or direc- 
tory only, have arisen, deciding, however, that such provisions are mandatory. 
Such a question arose in the case of Young v. Corporation of Leamington 
in this case, arising under s. 174 of the Public Healths Act of 1875, the 
defendant Corporation by a power under seal appointed an engitieer to enter 
into a contract with one Powis to construct certain water works. The 
engineer entered into a contract under seal with Powis for this purpose, one 
of Oie tei*ms of such contract being that if he, Powis, should fail to complete the 
works, the engineer might employ some one else to complete the work at Powis^s 
expense. Powis made default, and the engineer thereupon employed the plaintiffs 
to llnish the woxk and to oxoeuto cci‘tain additional works, this engagement was 
not made under seal. The plaintiffs executed the works and the defendants had the 
bene tit of such works and approved the contract of their engineer. The Statute 
under which the Coiqioration ^Yas acting directed that every contract entered 
into by an UiTmn aiitliority, whereof the value of, or amount exceeded £50 
shall be in writing and sealed with the common seal of sucli auihointy/' The 
plaintiff sued to recover on his contract w'hich was one for a sum over £50. 

it was contended that the contract was in substance and effect under seal 
of the defeiulants, bceauHC the ongiueor was appoin^d by the defendants un4er 
seal to perform certain powoi-s and duties which included the oxoroiso of the 
righia reserved iu Powis’s contracts to the defendants^ engineer, tJud to tlio duty 
of seeing to the proper execution of the works contracted for by Powis, and 
becatiso, upon the engineer’s report the additional work was approved by the 
Corp<)raiioii. The Ooind said that to so hold because the engineer was appointed 
under seal and his report adopted, would be to hold that the defendants might 
lawfully delegate an important part of their duties to one of their officers and 

‘ Sea Palmen Oomp. Preoed., pp. ?9, 80. 

* Beng. Aofc, II of 1888, s, 62, Madros Act ?of 1884, s. 50, Bom. Acts HI & ly of 1888. 

* L. E. 8 Q. B. D., 679. See also JEoJott v. Busker, L, R. C Q. B. D„ 801 ; and the Jsdg- 

meut of Baggaley, h J., in 7 D.* 633. 
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TO dopriro tlioratf'paj'w’s of <lip pTOtcelioii prorided by ilio locfislnfriro foriliom* 

rt, was also coiiidnided by Ilia plainiiif Yoiinp^ that as tlia i‘oniruct had hem par- 
foniietl aisil the doJVndant had the benefit of the plnintitTH* work awl hiboiir 
aud Tnaieriah the defendaiitB were, at all events, liable to pay for tlunn at a fair • 
price. As regards that coiitontioia, Lindley Ij. J.. said d — mippoH of iliiH 
conteniiaii cases WTro cited to vsliow that Corporations arc liublt* ni Common Law 
quasi fijo eontmeh^ to pay for work ordered by their agents and clone under lludr 
iuiiiiority. » The cases on this subject are very nnanerons and coidliciina^, and 
they require review and exposition by Gotii’t of a])peal. Bui in my opinion the 
cpiestion thus raised does not require decision in the present ease. Wo have to 
construe and apply an Act of Parliament. The Act draws a disi inch ion hcdwecui 
contracts for more than £50 and contracts for £50 and under. (Antraeis for 
not more than £50 need not bo sealed, and can bo cnfore(‘d wind her so execniod 
or not, and without reference to the question whether they e«)uld bc^ enforced at 
Common law by reason of their trivial nature. But contracts for more than £50 
are positively required to be under seal, and in a case like that before ns, if we 
were to hold the defendants liable to pay for what has been doin' under the (*oii- 
tract, wo should in effect be repealing the Act of Parliament, and depri\ iiig the 
ratepayers of that protection wdiich Parliament intended to secure for ihtun 
” In a revised judgment which is to be found cited in L. R. 8 A])p. (hises 
552. Brett L. J., said ; “ I come to the same conclusion as ijord JusI Ich* Bindley 
and Lord Justice Collett in this case, upon the ground that tdf hough there was 
a Municipal Corporation, yet in the transaction in question it was uc*iiiig as a 
board of boalth, and that therefore it was bound by tin' Htniubs ami that as to 
the construction of that ytaiute we are bound by a fomnn’ decision of this 
Court Ihmt V. Wimhleiloii Local Boanl^^ which held that tlie enact ment 
as to the necessity of a seal is mandatory and not merc^ly directory. There- 
fore assuming that everything was done according to tin* Hiaiuie, c*xcept 
the seal, and that the work w%s done after every enquiry had been madi^ !)y the 
Corporation which is directed by the Statute, I am of opinion that this mere 
want of a seal •prevents the plaintiff from recovering in this action. Further, 
after having read all the cases with x*egard to the doctrine of work tlone for luicl 
accepted by a Corporation, I am bound to say, that I have <‘omo to tiie eo!icliisi43ii 
that even if this were a Municipal Corporation not bound by the Bfcatiite, the 
proper decision in point of law according to the cases and principle, is that tiio 
want of seal prevents, in snch case as this, the plaintiff Bucceodingd^ In tlio 
House of Lords^ Blackburn L. J. in delivering Judgment said ; I a^^oo in wh&t 

^ L. E. 8 Q?B. D., (585). 

• * L. B. 4 0. P. 48. 

® li, B. 'S Apjp. Cas, 5l7. 
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Li ndley L. J.j sap, tliat the cases are Eiimex*otis and conflicting, and that they 
reqiiii;e I'^evised and autlioritative exposition hy a Court of appeal. If I thought ^ 
this case now at bar gave an opportunity for such a reyiew, I should certainly 
wish at least to hear the case fully argued. As it is, I do not think it necessary, 
and therefore do not think it right to examine the preyious decisions and doubts 
further than is required for the purpose of construing the Public Health Act 

1875, s. 174; I think, however, that when we look at the state of the 

decisions existing in 1875, and what was the point on which, T think there was 
a difference of opinion sufHciently marked to make it nncertain what the ultimate 
decision of the Supreme Court of Appeal upon them might be, and then inquire 
what was the intention of the iegislatin’c in passing tliis enactment, it is im- 
possible to construe it in the manner ingeniously suggested.’^ 

His Lordship then cited tlio view of tho law expressed in Church v. Imperial 
Oas and in the Maipr of Ludlow v. Clmrlton and continued, “ So far there 
is no difference between the Courts of Exchequer and of Queen’s Bench as to the 
law, though there was owilentlj room fo3* considerable difference as to its ap- 
plication. I ]aiss by many subsequent decisions, and only quote two. In 1852 
Wighlman^ sitting alone in the Bail Court, decided Clarke v. Ouckjield Union^ 
on the ground I think that a poor law Union, created by Statute, for the purpose, 
amongst others, of supporting the paupers in a worklionse, could not be required 
to affix their seal to every contract for things necessary for that purpose without 
such inconvenience, as would defeat the object within the principle laid down in 
Church V. Imperial Gm Co.” 

In 1855 in Smart v. Guard lam of the Ham Union f Parke andAlderson 
J?* B., each expressed di^ssent from Clarke v. Guohfield Union. They could not, 
as they yvevo not in a Court of ElTo^^ oveiTulo it, hut undoubtedly questioned it. 

In 1866, in NiohohouY. Bradfwhl where the Union had bought coals to 

keep paupers warm, the Court of Queen’s Bench, in a considered judgment say 
Tho case of Clarke v. Cnckfeld Union is in its faet^ undlstingiiishable from the 
present case. We are aware that very high authorities have questioned the 
soundnesB of that dcciHion ; and as pointed out in the judgment iiii^hat case, there 
arc prioi" decisions in tho Court of Exchequer which it is difficult to reconcile 
with it. We think, liow’^ovcr, that as far as it extends to such a ease as the 
present at least, the case was rightly decided. There may be oases in which the 
emoumstanoos are dilfemut from those in Clarke v. Ouokfield Union and the 
present case, and whic’h \?ould still he governed by the principles laid down in 
tho decisions in the Exchequer; those wo leave to bo decided when they arise ; 
hut so far as those prior decisions are inco^SiBistent with tho decision in Clarke ?, 
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Oadkfield Union, we prefer to follow the authority of Glarhe v. Ouohfield Ufdmi, 
which we think founded ou justice and convenience/ “ There was not I J)eliove 
any decision on this question between 1866 and 1875. The legislature in the 
earlier part of the Act of 1875 had incorporated all Urban Authorities which 
were not already Corporations ; those which were already Corporations continued 
such ; and then in Part V of the Act it makes provisions as to contracts. We 
ought in general in construing an Act of Paidiament, to assume that the legisla- 
ture knows the existing state of the law ; and I have no doubt that in fact those 
who prepared the Act of 1875, knew of the differences of opinion that had boon 
expressed, and the difficult questions which might yet have to bo decided, and 
really intended to pi^ovide that those difficulties should not arise with respect to 
the Urban Authorities they were creating. I think, bearing in mind this, it is 
•not possible to construe s. 174 as moaning anything else than that when the sub- 
ject matter of a contract exceeds £50 in value the contract must be under seal ; 
and that the distinction and differences which, according to the opinions of the 
Court of Queen’s Bench, might dispense with a seal in the case of an ordinary 
Corporation should not do so when the contract was by an Urban authority, and 
related to a subject mattea* above that value. This was the constiuction put 
upon the act in Sunt v. Wimlledon Local Boards as well as in the Coui*t below.^ 
I think it is right and disposes of this appeal.” 

The remarks made by these learned judges apply with the same force to the 
several sections of the different Municipal Acts to which I have lefoiTed. 

Appointment of agents by formal document not under seal.— Next as 
regax'ds the appointment of agents by formal document not under seal. Such 
as a power of attorney. This is a very ordinary mode of appointment in this 
country, and especially so in the case of private individuals leaving India tem- 
porarily and entrusUng their affairs to others. 

Oases in wMA appointment must be in writing.— And although, as will 
be seen, an appointment qf an agent can be made otherwise than by power of 
arStorney, there are some few cases in which it is absolutely iiecesBary that a 
written poweur should be given ; for instance, the appointment of a pleader to 
act and plead ill a Court must be in uriting.s So also the appuintment of mi 
agent to present documents for registration.^ So also the appointment of au 
agent to transact business on behalf of another with a custom house officer f 
m also the appointment of a proxy to vote at a mooting held under the Presi- 
dency Bante Act f so also the appointment of a proxy to vote at a meeting of 

eU Cloiti|«iay f so also the appointment of an agent for the purposes of tlio liivew- 

<r 

" L. B. 4 0* P, 48 . » Aoi Till of 1878, s. 20S. 

® L. B. 8 Q. B. D., 679. ^ « Act XT of 1870, s. 67. 

Acii XIT m, 87, 39, 41, 406 , ’ Act YTT of 1882, « 87, Tatio A . pm, 40. 
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Mohs and Designs Act of 1888.^ But in tlie mercantil word tlie most usual 
form df appointment of an agent is by some informal written instrument, sucb 
as a letter of iiivstmctioiis, or a written request where the principal and the 
agent do not reside in the same place.^ 

Other Modes of appointment. — But where there are opportunities of 
personal intercourse, a verhal request is common. Appointment may further be 
made by implication from the recognition of the principal^ or from his acqui- 
escence in the acts of the agent.^ Illustrations of which authorities fall more 
properly under the lioad of the nature and extent of the authority of the agent. 

Partners. — There is no necessity for, nor is there usually any formal mode 
of appointing one partner agent of his co-partnei’S. Each partner has implied 
authority to do wliat is necessary to carry on the partnership business in the 
usual way. The agency of each partner commences with the partnership, and 
not before, even tlioiigJi an agreement, not amounting to a partnership deed, may 
have ]>een entered into nor will the agency be implied as long as there remains 
anything to be done before the right to share in the partnership accrues.^ 

^ Act V of 1888, s. 47. 

® Petgrave on Pr. & Ag., p. 12. 

® Story on Agency 55 : Mulckand Chutumaly, Bmidarji Naranji^ 7 Bom. H. C., (0. 0.), 39 
Koora v. Eohinson 2 Agra^ II. 0. Misc , 2. 

^ Ward V. Mvanh^ Salk , 442, 2 Ld. Eaym, 930. 

® Edmunstoii t. Thompson^ 2 F. & F., 564 j Qahriel v. Mrill^ 9 Mod., 297, hut see Battle^ v, 
L 0 wis, 1 M. & Or., 155. 

® EowbU v. SrodiCj 6 Bing. N. 0., 44, Fnce v. Groom^ 2 Ex., 5, 
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FART I JOINT PRINCIPALS, SUB-AGENTS, SUBSTITUTES, AND 

JOINT AGENTS. 

PART II. DELEGATION. 

Appointment by joint principals— Co-parconers — Hindu joint family — Co-sbarors — Joint ten- 
ants— Partners — Go-owners — Part-owners of ships — Oomniittees of Clubs — Appointment 
of Sub-Agents — Substitutes^ — Joint Agents— Delegation— General rale — Application of 
doctrine to Legislative Antliority — No delegation of judicial authority, By arbitrators — 
By Civil Court to Ameens — By Karnavan — Distinction between delegation of Judicial 
and Ministerial Acts — Exceptions to general rule — Custom of Trade— How far Custom 
controls contract — Delegation by Trustees — Presumptions of delegation — Delegation under 
Statute, 


PART I, 

Joint Principals. — The power of appointment of agents may bo in on(‘ 
person, or in more than one jointly and soycrally, or in more thaii one jointly. 
It rests with a number of individuals in those cases whci*o the conjoint atdion of 
all is necessary for the purpose of carrying out the subject matter of the agein*j. 
When there are two or more principals having a distinct interest, the gene- 
ral rule is, that no one or more of them can ordinarily appoint an agent 
for the others without the consent of alld But whatever a man may do of his 
own right and on his own behalf he may do by agent, and therefore if one or 
more of several joint principals may of his own right act on behalf of the other 
principals, he may appoint an agent on their joint behalf.* The converse of 
tlipt rule, will aid in determining where the power of appointment lies. Where 
the interest of all the principals is eominon, and each is authorissed to act for 
all, either may ordinarily appoint an agent whoso acts will be the acts of all, 
but in those cases where the interest of each is several, and in those cases ■when* 
the subject matter of the agency can only be attained by the united act of all, 
neither can bind the others by the appointment of an agent. 

Co-parceners.— As to tho position of eo-parceners as principals they arti 
connected together by unity of interest and unity of title. Each co-paxcener 
although having unity, has not entir^rfjy of possession and each may Join in a 

^ Story, XJUlaok Bai v. Dalial Bai, 1.1b. B. 3 Oalo., 5S7. 

IJBvans on Principal & Agent, p, 31. ^ 

» 2 Bl Comm., 182, Co, Lit., 164 (a), ^ « 
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lijasOj or may make a lease o£ his own share; if they join, g.t operates as with 
tenant^ in coniinon, as the separate demise by each of his share. They cannot, 
however, sue separately for a portion of the rent, Thas in Becharms v. 
Monmod'^ where one co-parcener sued separately for his share of rents, Tindal 
0. J., said: — ‘‘Wo arc clearly of opinion that the plaintiff cannot support an 

action for money had and received for a third part of the rents in question 

The authorities all agree that whatever bo the number of parceners, they all 
constitute one heir. They arc connected together by unity of interest, and 
unity of title, and one of them cannot distrain without joining the others in the 
avowry If they cannot distrain separately, how can they separately claim a 
portion of the rent from a person who has received it in the character of a 
trustee ? It wouhl be great hardship on him tlie tenant to be exposed to three 
actions instead of one. But it might happen that one co-parcener might 
have received authority from the other pax^ceners. Inasmuch therefoi^e, as tliore 
has been no division o£ those rents, nor any agreement by the defendant to hold 
one third of them separately for the plaintiff, ho has no right separately to sue 
t]io defendant.’' 

HiEdll Joint family. — IMcmbcrs of a joint Hindu family are co-parceners 
and a single member has no right to sue alone to x’ecover possession of the family 
property.^ And one member, therefore, unless he is the Kiii'ta appointed by all, 
cannot deal with tlie family pi^operty.'* Hor can the x'ent of a joint undivided 
teiuun be enhanced on tiio strength of an ekrah executed by one co-parcener, 
ouly,^ The Kurta therefore if acting -with the consent of all the members 
may appoint an agent io act for all. But if there is no Kurta to tho joint 
family the one member of such family would be unable to appoint an agent 
for the others. 

0O-Eliar6rs.— There arc numerous cases showing that one co-sharer in a 
joint estate cannot act alone, save with the consent of tho other co- 
sliarers. A few instaiK*es will, however, stiBico; ilms, the mere circumstanco of 
the exiHieneo of a debt cltio from all tho co-sharers in a joint estate will not ^ 
itself bo enough to confer authority on some of several co-shareis to dispose of 
the oilier share nor can one of several co-sharex*s of a joint estate sue in respect 
of the particular share to get rid of a mortgage granted jointly by all the 


* 10 Bkg., 520. 

* See &itu Rumrwmii Chefii v. Brngavi I. L. B. 3 Mat! 145, (150)* 

I'agyre Liecfiures for ISH5, p, 255. ^ 

^ (Mkmi Furd/i/id v. Btumrve 20 W. B. 138, (a Mitakbhara cassc3). 

^ See Rammhah v, RamUdl MtwndoOf 1, L. E.% Calc., (825). 

^ Eimamimlah Chomlhrtj v. Ed Kmdh 17 W. E., ISO. ^ ^ 

* Muhmmd Fa%» Ah Khan v Gmg<PEamt 1 Agra H. 0., 112. 
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co-sharcrs.^ Hor one co-sharer only sue to recover possession of Ms separatf? 
share,^ nor can one co-sliaror only sue for arrears of rent.^ Although #whero 
there is an arrangement for separate payment of rent to the co-sharers, ono co- 
sharer may sue alone.* Kor can one eo-sharer enhance the rent of his share in 
a joint estate.^ And as it is a well-known principle of law that whatever a man 
may do in his own right he may do by agent, it is clear that in the eases above 
referi’ed to no one co-sharer could alone appoint an agent for the purposes above- 
mentioned unless his co-sharers joined with him in the appointment. 

Joint Tenants. — Joint tenants of property have, with respect to all other 
persons than themselves, the properties of a single owner. Every joint tenant 
is seized or possessed of the joint property per my et per ioutj that is, by every 
part and by the whole.^ By this is meant that the possession of each is in- 
divisible, and that each has an equal right, so that no one can claim the exclusive 
possession of any particular part of the property, though each is en titled to his 
proportion of rents. A notice to quit signed by one of several joint tenants on 
behalf of the others is sufficient to determine a tenancy from year to year as to all. 
Lord Tenterden C. J., has said as to this : — ‘‘ Upon a joint demise by joint tenants 
upon a tenancy from ^rear to year, the true character of the tenancy is this, not 
that the tenant holds of each the share of each so long as he and each shall please, 
but that he holds the whole of all so long as he and all shall please. And as 
soon as any one of the joint tenants gives a notice to quit, he effectually puts an 
end to the tenancy ; the tenant has a right upon such a notice to give up the 
whole, and unless he comes to a new arrangement with the other joint tenants 
as to their shares, he is compellable so to do.”® The appointment of an agent, 
however, by one of them will hind only that one unless the others STibscquentiy 
assent thereto. 

^ tlnjooor Bmgh v. Wmloomssa, 2 Hay, 155. 

® QoUhjanh T. MonUatooIahj 1^0. L. R. 537. Meil^ v, Hurchunder Qhose^ h h. R. Oalc., 
722 ; 12 0. L. R., 398. 

® Tlrnoda Tertliad Boy v. Brskine, 12 B. L. R., F. B. 370: 21 W. R., 68, Anmtlachum Roy 
T. Kalh/’ Ooomar Boy, I. L. R. 4 Oalc., 89} 2 C. L. R , 464, IndrmmmeB Barmmim v. 
Surwo'jpGlnmdef Faul, 12 B. h, B. 29, (note) ; 15 W. R., 395. 

^ Lootfullmch v. Gopeechimder Mozoomdar, I. L. B. 5 Oalo., 941 ; 6 C* L. R* ^2, (Iwii 
Mahomed v. Moran, I. L. B. 4 Calc., 96} 2 0 L. B., 371. 

® Qimi Mahomed v. Moran, supra. Bajclmnder Mozoomdar v. Rajamm Qope, 22 W, il, 385. 
Bajendfonarain Bimas v. MohendrolaU Miiter, 3 C. L. B. 21, Bharutchmder Soy v 
Bally Bass Bey, I. h. B. 5 Calc., 574, Kallchandra Bingh v. Bagkkhore Bimddm 
I. L. B. 11 Calc. 615, but see Muherji v, BaMd Bundari Bad, I* Ij. B. II, 

Calc. 644f. 

® Liti, 288. ^ 

Will. Beal %operty, 134. ^ 

® Hoe d. Ashr, Bummersett, 1 B, & A., 135^ see aUd^Kindersky r. BuyJms, 7 M. & W., 1S9. 
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Partll0rs-~A partner is a joint tenant mtli Hs £§lIo*w partners of the 
propei^ty of tlie firm ; and in respect that there Is a joint tenancy of the property 
of the firnij partners are obliged to be joined in suing ; and for the pnir*pose of 
being snod,”*- Partners, being also the general agents of one another, will, of 
course, each bo liable for the acts of the others of them, the act of one of them 
within the scope of the partnei*ship business being binding ixpon the others ; one 
partner may therefore within such limits employ an agent and his appointment 
will bind the fiim. 

Co-OWners.^ — But co-owners are not similarly always agents of one another, 
althongb tiie border line between co-owners and partnei\s is narrow. Examples 
of tliivS differ'onco arc given by Mr, Bindley in lus work on partnership,^ he 
says, “ If several persons jointly purchase goods for resale "with a view to divide 
the profits arising fi‘oni the transaction, a partnei’ship is thereby created 
bat persons who join in the purchase of goods not for the purpose of selling 
them again and dividing the profit, but foi' the purpose of dividing the goods 
themselves, are not partners, and are not liable to third parties as if they 
we3‘e.’’ 

Persons concurring in giving a joint order for one parcel of goods.— 

Two persons who are not partners but who concur in giving an order for one 
undivided parcel of goods, are not jointly liable to tlie seller, if upon the whole 
transaction the intention of the parties appears to have been that the buyers 
should be severally responsible for the amount of their respective interests in 
the goods. Thus in Gihoii v. the defendant luipton, being an oil nier- 

chani, and the defendant Wood a corn miller, gave the following order to the 
phuntiifs agent. “ Ordered of the house of Jolin Fisher and Co., a small loading 

of wheat, say 750 or 800 (piarters Payment for the same to be drawn upon 

each of us in the usual manner.” The plaintiffs in pursuance of this order 
pundiased wlK‘at, and wrote to Wood and Lupton as follows : ‘'We have made a 
piindrase for your joint a<*.couiit of 730 (quarters fine rt^I wheat. The plaintiffs draw 
bills on liupion and Wood. The wheat turned out of bad rpiality and in con>e- 
(pienceilu^ Inlls were dishoiioured but wore renewed, the ronewe4 bill on Lupton 
was duly paid, bntf WniaVs was dishonoured and be became a bankrupt. The plain- 
lills sued bath defendants to moovov that part of the price of the wheat which 
reiiittintHl unpaid in eonHet|uence of Wood’s Mime to pay, Tindal C. J., “ There 
is no in the case as to any parincrsliip, inter se, between the defendants ; 

but the qiieHiian is wludher the wheat was sedd to the defendants upon a 
joint contract ; that is, whether upon the coiTespondenco and other facts set out 

* Jmm r* BmWo 3. A, 0., 532, citrd in Kendal v, IPood, Ii. E. 6 Bx,, (254j* 

* LWtey p. S3, ♦ 

* v. MnUimhetidf 4 B, 4 0. ^ ^ 

* S97, • 
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in tlie case, tlie defeij^dants gave tlie plaintiffs reason to nnderstancl and believe 
that tliey bad the joint security of both defendants for the whole cargo, or 
whether the fair inference to be drawn by any reasonable men— -and if so, the 
plaintiffs must be taken to have drawn such inference themsolves — Avas not that 
each of the defendants contracted separately for his moiety of the joint cargo. 
And upon looking at the whole correspondence, and other circumstances of the 
case, the latter appear to us to be the proper conclusion.'* Judgment for the 
defendants. Thus again where the defendants Eyre and partners, Hatherley for 
himself and Stephens, and Pugh for himself and son agreed to piirchaso jointly as 
much oil as they could procure on the prospect that the price of oil would rise. 
Eyre and Oo. being the ostensible purchasers through a broker, but the others 
were to share in his purchase at the price at which he bought, Hatherley and Co., 
and Pugh and Oo. taking one half, and the defendants, Eyre and Co., the other 
moiety. Large quantities of oil were bought, Hatherley and Co. o<’casiona lly com- 
ing forwai'd and giving directions as to its delivery, and making dt‘clarations that 
they were all jointly interested in the purchases. The ])rieo of oil fell ; and 
Eyre and Oo. having failed, the defendants contended that they were not liable, 
the contract having been made with Eyre and Oo. only, and that the agrooment 
which the defendants entered into between themselves was only a Biib-contract 
and did not constitute a partnership. The Court held that tho defendants 'were 
not jointly liable.^ Such persons are not therefore joint principals. 

Part-owners of ships. — part-owner of a ship is a tenant in common.® 
The law relating to the position and liabilities of registered owners of ships is 
tolerably clear. Shipowners to begin with are not necessarily partners. An 
owner’s liability or non-liability for necessaries supplied to a ship depends on 
the question whether the person who gave the order has Ins authority to give 
But a partrOwnex% whethei registered or not, has no ])ower to ])iiid the other 
owners without their assent. The question in each case is a (fuestion of fact, 
whether he has had such aivauthority committed to him, or if thih is not in fact 
the case, whether he has been allowed to hold himself armed with such apparent 
authority.^ A.nd this right to appoint agents follows his liability. 

Joint Creditors. — So it has been held that in respect of a bond given by C 
to A and B where accord and satisfaction by delivering of stock and goods by 
0 to A was pleaded, that accord and satisfaction must be taken to bo an answer 


^ Coope v. Myrej 1 H. Bh, 87. 

* Green v. Briggs^ ^ Hare, 39S. 

® Wruzer v. Outhhertsoni L. E. 0 Q. B., 93. 

^ Brazer v. Outhhertson, li. K. 6 Q. Brodie v. Banfie^ 17 0. B,, 109, Ofmppdl 

Bray, 6 & H., 145. See as to the nghts of Part-owners 1 Maelaghlan on Shippings 

p. 100, Keay v. Femmch, L. E. 1 0. P. B., ^45. ^ 
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to an action for a specialty debt ; but that according to aqnity Joint creditors 
must, *|?nmu facie, be taken to be interested as tenants in common and not as 
Joint tenants, and tliat the defence was good only as concerned the claim of the 
plaintiff who was party to the accord and satisfaction, and that the defence was 
therefore defective and no answer to the actiond 

Clubs and other Associations. — ^As to the position of members of a com- 
mittee of clubs and other Societies or Associations. Whether such members 
are Jointly liable as principals upon contracts made or purporting to be made on 
their behalf in carrying on the work or enterprise which they undertake, and as 
such are joint principals it is not easy to lay down any single rule. Cases may 
arise in which it is sought to charge the entire membea^ship as pxuncipals, in deal- 
ings by a smaller number purporting to be agents of all; and again cases may 
arise in which it is sought to charge the smaller number as the principals in the 
transaction. Such associations are, however, clearly not partnerships.^ And 
therefore their members are not to bo considered as pai'tners ; Lord Abinger as to 
this, says I had thought but without much consideration at the assiaies, that 
these sort of institutions were of such a nature as to come under the same view as 
a partnership, and that the same incidents might be extended to them : that where 
there were a body of gentlemen forming a club, and meeting together for a 
common object, what one did in respect of the Society bound the others, if he 

had been requested and had consented to act for them Trading Associations 

stand on a very different footing. Where several persons engage in a community 
of profit and loss as partners, one partner has the right of property for the 
whole ; so, any of the partners has a right, in any ordinary transactions, unless 
the contrary be clearly shown, to bind the partnership by a credit It 
appears to me that this case must stand upon the ground which the defendant 

put it, as a case between principal and agent I apprehend that one of the 

members of this club could not bind another by accepting a bill of exchange, 
acting as a committee man, even where there miglit'4)e an apparent necessity to 
accept, as in the purchase of a pipe of wine, the party might draw a bill, buf*'I 
do not think he could accept the bill to bind the members of ^ho Club. It is 
therefore a question hero how far the committee, who arc to conduct the affairs 
of this Club, as agents, are authorized to enter into such contracts as that upon 
which the plaintiffs now seek to bind the members of the Club at large, and that 
depends on the constitution of the club, which is to be found in its own rules.”^ 

In Flemyng v. when a cluh was formed subject to the rules that the 

entrance fee and subscription should he ten guineas and the annual subscription 
five guineas : that if the subscription were not paid within a ceitain definite 

^ BteedB V, Bteed$, h. E. 22 Q. B. D., 537. ^ 

» TM V. Emly, 7 M. A W., 427. mernyng v. Mector, 2 M, & W., 172. 

a o iiiT e. TUT iMti 
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time, tlie defaulter sl^iilcl cease to be a member of tbc Club ; fliat tliere sboiild 
be a Committee to manage tlie a:ffaii*s of tlie Club to be cliosen at a general 
meeting ; and tliat all members slionld discharge tlieir own bills daily, tlie 
steward being' authorized, in default of payment on request, to refuse to continue 
to supply them. The Club was dissolved and the members called upon to pay 
a sum of eleven guineas each in discharge of its liabilities. The clofendants 
among other members i^efused to pay their share, and the plaintih sued them 
for work done and goods supplied for the use of the Club, held that the mem- 
bers of the Club, merely as such, were not liable for debts incurred by the 
Committee for work clone or goods supplied for the use of the Club ; for the 
Committee had no authority to pledge the personal credit of the members. 

Apparent rule to be gathered from the cases.—In such cases the 
rule of law appears to be that no one can be charged upon a contract, alleged 
to have been made on his responsibility, unless it can be shown tliat he lias 
given his express or implied assent to the making of such contract on liis 
I’esponsibility.^ And this may be shewn by a couise of dealing by which such 
persons have held themselves out as responsible as in the ease of Todd v. 

Where, however, there is anything in the byc-laws or rules of the Club 
or Association which authorizes a member or a Committee of members to pledge 
its credit, (and to such rules or bye-laws all persons joining tlie Club 
will of necessity be held to have assented to and bound by) the fact 
that persons are members of the Club or Associations will make them 
personally liable on contracts made, or purporting to be made, on behalf 
of the Club or Associaiion, and entered into within the seo])e of the rules or 
bye-laws.^^ Where, however, there arc no sneh rules, a member of a Club or 
Association will only be held liable upon it being proved that he a-'Sented 011*110!’ 
expressly or impliedly to the contract ; and this may be gathered from tlie follow- 
ing cases of Todd v. Bmhj, Wood v. Fincli, and Skele v. Gfmrieij, ToM v. Emhj^ 
was an action against the d<^fendants, two members of the Committee of the 
Alliance Club, tried at the Assizes to I’ecover the price of wino furnislied to them, 
it was proved^? that the wine was ordered by the house steward, who stated 
that ho had authority to do so fi’om the members of the Commiliee. Tt was 
not fShown that the defendants had either personally intorferocl in order- 
ing the wine, or been present at any meeting of the Committee when the 
authority to ox’der the wine was given; but mei'cly that they were membera 
of the general body of the Committee. The case was not left to the jury, 
counsel for the defendant submitting to a verdict foi’ the dofcnclanrs upon 

p 

^ Memyng v. Hector, 3 & W., 173. ^ 

^ 8 M. & W., 505. 

"" Todd V. 7 M. W'., -127, Gookpull 7 . ffiu'onipte, 2 C. B. N. ft., 440. 

^ 7 M. & W., 437. 
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leave being reserved to move for a ne-vv trial ; at the hearing of the rule Lorp 
Abinger said : — It does not appear upon the evidence that fchej (the Com- 
mittee) were atiilioihzed by any member of the Club to deal on credit, but 

only to expend the funds which they had in their possession as trustees 

If it were provided by the rules and orders of the Club, that the Committee 
conducting the aifairs of the Club, should have authority to make contracts for 
the Club, then they might make contracts for each other ; but in the absence 
of evidence of tliat kind, what is it moi'e than the case of gentlemen being 
named as trustees to manage a fund. The fund is placed in the banker’s hands, 
and there it is to remain to answer the demands of the Club ; but it does not 
appear that the Committee authorized each other to pledge each other’s credit, 
or that the Club, as a body, authorized the Committee to pledge their credit. 
That is the principle laid down in Mcmyng v. Hector and appears to me to bo ap- 
plicable to the case, unless it can be shewn, that by the rules and orders of the 
Club the Committee were authorized to contract upon credit, or that in any 
other way the whole Club agreed that the Committee should make such con- 
tracts.” The Court held that the plaintift* was not entitled to recover without 
proving either that the defendants were piivy to the contract, or that the 
dealing on ci’cdit was in furtherance of the common object and purposes of the 
Club, and a rule absolute was made for a new trial. At the new trial, 1 the 
Court held that the question was not whether the defendants by their course of 
dealing, had held themselves ont as personally liable to the plaintiffs, but 
whether they had individually authorized the making of the contract in the 
ordering of the wine. 

Bbod V. FineW was a case whore a Coal Club was formed by subscription, the 
coals being supplied to the members according to their respective subscriptions. 
The subscription, as paid, being paid to a Secretary who paid the money into the 
bank in the names of trustees. The Secretary ordered such coal as he thought 
to bo necenssary for the purposes of the Club, but itjn no way appeared that he 
was authorized to pledge the credit of the Society ; the piaintiif a coal deaW 
who had supplied coals on credit sued one of the trustees for mon^^y due to him ; 
between the defendant and the plaintiff there had been before suit no com- 
munication whatever, held that he “was not liable for the coals ordered on credit 
by the Secretary, there being no proof of any authority to pledge his credit. 

In Btmh v. Gourht/ the action was brought by a butcher who had supplied 
meat to the Empire Club* The defendants were two membei's of the Committee 
of the Club, who had taken an active part in the management, by attending the 
meetings of the Committee, and taking p’S.rt in authorizing the payments of the 
tradesmen’s weekly bills. By the rulei!> of the Cluh the propex*ty of the Club 

^ 8 M. & W., S05. ® SW, & F. 447 . ' ^ W. N., {Ing.) (1887)i 147. 
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was vested in truste^. The plainti:ff had for some time been paid monthiy the 
amounts of liis weekly accounts for the meat which he supplied, but ultimately 
the funds of the Club became deficient, and the bills wore not paid. There was 
evidence that a book of the rules of the Club had been shown to the plaintiff, 
but he said he had not read tb em, though he had looked at the list of the names 
of the Committee, The Court held that there was evidence from -whicli the 
Jury might reasonably come to the conclusion that the defendants had authoiizcd 
or acquiesced in the giving of the ordei's hy the steward of the Club to the plaintiff 
on the ordinary terms as to payment. That being so, the defendants were liable, 
though the mere fact that they were memhex'S of the Club and members of the 
Committee would not have been enough to make them liable. That the plaintiff 
had given credit to the Club, and not to the defendants, but as it was settled h} 
Delaunay v. Strickland^ 2 Stai'k 416, Todd v. TJmly, 8 M. and W. 505, that when a 
tradesman supplied goods believing that the pei'son who ordered them was 
authorized by A to do so, and it aftei'wards turned out that A had not given 
authoiity hut B had, the tradesman was entitled to sue B as an undisclosed 
principal, those cases could not be overruled. 

APPOlNTMBhTT OP SUB-AGBFTS. 

Sub-agents. — A suh-agent is a pei’son employed by and acting under the 
control of the original agent in the business of the agency.^ Ho may be ap- 
pointed to act where by the ordinary custom of trade, it is usual for a 
suh-agent to be appointed, oi’ where from the nature of the agency itself, it 
is necessary that he should be employed where the suh-agent has heeii pro- 
perly appointed, that is as last) mentioned, the principalis, so far as regax^ds third 
persons, I’epi'esented hj the suh-agent, and is bound by and responsible for his 
acts, as if he were an agent originally appointed,^ the sub-agent being responbi- 
bie for Ms acts to the agent, and not to the principal, except in cases of fraud 
oi^wilful wrong> It is the agent who is responsible to the principal lor the ath 
of the suh-ageiff m whex'e the plaintiffs and defendants oairiod on business at 
the same place, and it was the custom that when a member of cither iirm 
was sent to Calcutta to make puinhases, that the other firm took advan- 
tage of the opportunity to get the same person to purchase goods on their 
behalf ; on one occasion a member of the defendants firm was sent to Calcutta 

^ Ind, Ooutr, Act, s. 101. 

® Xhid) s. 190. Quebec Jiy, Co, v. Quinj 12 |j[oo. P. 0., 233, 

® Ibid, s. 192. 

* lud. Oontr, Act, s. 192. Mainwurmg^ Brandon^ 8 Taunt, 202. 'Bbglt v , BteveuBon^ 30 

h. T., 177^ Jackson v. Clarke, 1 Y. J , 2^6. BoUy v. Bathbone, 2 M. & S., 208. 

* lud. Coutr. Act, s. 192. Mathms v, Eaydon^ 2 509. 
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and tlie plaintiff’s firm entrusted liim witL. money to make^certain purckases on 
tlieir kelialf : and tkrougli tlie negligence of tkat member of tke defendant’s 
firm tke money so entrusted was lost, Tke plaintiff’s firm tken sued tke members 
of tke defendant’s firm to recover tke money so lost. Field J. keld tkat section 
194 of tke Contract Act kad no application, and tkat ky cl. 2 of section 192 tke 
defendant’s firm were responsible to tke plaintiffs for tke acts of tkeir sub-agentd 
If, kowever, an agent witkout any autkority from kis principal eitker express or 
implied kas appointed a person to act as sub-agent, tke agent kimself will stand 
towards suck person in the relation of a principal to an agent, and will be 
responsible for kis acts both to tke principal and to third parties ; but on tke 
other hand the principal is not represented by or responsible for tke acts of tke 
person so employed^ nor is tke latter answerable to tke principal.^ A sub-agent 
therefore kas not against tke principal a lien for sums due on any goods which 
he holds between tke principal and a third person from tkat third person,^ he is 
moreover only accountable to his immediate employer^ save as has been said in 
cases of fraud or wilful wrong. His autkoiity is terminated by tke termination 
of kis immediate employer’s (the agent’s) autkority, and tke same rules which 
apply to tke termination of tke agent’s autkority apply equally to him.® But 
tke sub-agent must be carefully distinguished from tke “ substitute ” who is a 
pei’sen whom tke agent is expressly or impliedly authorized by kis principal to 
name for tke purpose of acting for the principal in the business of tke agency, 
suck person is not a sub-agent but an agent of tke principal, for suck part of tke 
business of tke agency is entrusted to himJ Tke relation subsisting between 
suck person and a principal is tkat of principal and agent, and tke rules and prin- 
ciples governing tkat relationship are those by which tke law of agency is 
governed. Tke distinction, therefore, between a sub-agent and a substitute is, 
that between the latter and the principal there is direct privity of contract 
whilst between the former and tke principal there is so sack privity save in 
cases of fraud or wilful wrong done by tke sub-agent 

Appointment of Substitutes —The appointment of a “ substitute ” mSy 
be eitker express or implied ; when it is express there is no dilScidty ; it may be 

^ S&hmder Mondal v. N'oeoun Bimah, 11 0. L. E., 547. 

^ Ind. Ooatr. Act, s. 193. Mason r, CJlifion, 8 F. & F,, 899. 

^ lad. Ooafcr. Act, s. 193. Oohb v. Bechet 6 Q. B., 930. 

^ Bnooh V. DavidBon^ 2 Camp., 218. 

» See Ireland v. Thompson, 17 L. J. 0. P., 248. 

® lad. Oontr. Act, s. 210. 

’ lad. Ooatr. Act, s, 194. ^ 

* lad. Oontr. Act, s. 194. ^ 

® lad, Oontr. Act, s 193. See tUo Meio H^ealand and Amtrahan Zand Co* y. IFafeo?^, B, E. 

7. Q. B. I)., 374 ; Cobb v, Beche, e Qf B., 93u. Mobbing y. Fenmll, li Q* B,, 248» 
lad* Oontr. Atst. 193 * Saa /ij* v Ait i i*oiPk 
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implied wlien the o^*dmarj cubtom of trade allows of such an appointment or 
where it is absolutely necessary that a substitute should be appointed.^ And 
where the agent has either an express or implied authority to select a substitute, 
he will not be responsible to his principal for the acts of negligence of the 
substitute, if he (the agent) has exercised the same amount of discretion as a 
man of ordinary prudence would have exercised in his own case in making the 
selection.® 

Joint- Agents. — The general rule in olden days, was in the case of a power 
being given to two or more persons to do an act, that the authority must be 
construed with strictness, and that execution of such power must, to bo valid, 
be by all.^ But in more modern times this strictness has been relaxed, and the 
Courts now will search the power to find the maker’s intention, ''rinxs in Onfhrie 
V. Armstrong^ a power of attorney was given to 15 persons jointly or severally 
to execute such policies as they or any of them should jointly or severally think 
proper, Abbott 0. J., holding that the execution by four was sufficient, said:-— • 
“ Here a power is given to fifteen persons jointly and severally to execute such 
policies as they or any of them shall jointly or severally think proper. The 
true construction of this is, as it seems to me, that the power is given to all or 
any of them to sign such policies, as all or any of them should think proper. 
The argument is that the latter words only apply to the poi*sous who are to 
exercise the discretion. That would have been quite correefc, if those had been 
different from the persons entrusted with the power.’’ But even under the 
older authorities there appears to have been made a distinction between the 
execution of joint powers by imivate and public agencies ; for we find that Lord 
Coke says : — “ There is a diversity between authorities created by the party 
for private causes, and authority created by law for execution of justice.”^ 
Tims, where under statute which enabled the churchwardens and ovci’seers with 
the consent of the major part of the parishioners to contract for the providing 
of the poor, it was held, be unnecessary that ail the elmrchwardeuH and 
oferseea 78 should concur, the conti*act of the majority of them being sufficient A 
And in Grindhy v. Barker^ Eyi’e C. J., said :• — I think it is now pretty well 
settled, that where a number of persons are entrusted with powers not of mere 

^ Inch Contr. Act, 104, See Be Bubche v. Alt, per Thesiger, C. J., h, K. S Ch. I”) , 

^ Ind. Contr, Act, s. 195, 

® Co. Litt,, 52, h, 181, b. Tiner’s Abr. Attorney/' B., 7 ,• 1, BolFs Abr., 320, Cfun Dig, 
“ Attorney/’ 0., 11 ; Brown r, Andrexv, 18 L, 7 Q. B., 153; 13 Jur /OSS, Bmnm v 
Misugeraldt B Bing, H. 0 ., 201. ^ 

^ S & AH., 628, Godfrey v. Baunder.% 3 Wils,, 73, 74, 94. 

^ Oo« liitt., 181, h Com. Big. ** Attorne^T’ 0. 15. 

A The King rpfieeston, 3 T. E., 592. 

^ 1 & F. 234. ^ # 
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priyate confidence, but in some respects of a general nature^ and all of tbem are 
regularly assembled, tbe majoifity will conclude the minority, and tbeir act will 
bo the act of the whole. The cases of Corporations go further : there it is not 
necessary that the whole nuniher should meet; it is enough if nofcice be giyen, 
and a majority, or a lesser number, according as the charter be, may meet, and 
when they liaye met, they become just as competent to decide as if the whole 
had met.’* It may he therefore taken that where in private agencies a power is 
giyen to joint agents to act, the presumption is that it is conferred upon all from 
considerations of a personal nature, and with the object of making use of their 
combined experience and discretion ; and tbat therefore such power can he only 
carried out by such agents jointly, unless indeed it appears from a proper con- 
struction of the power, that it is, or might he wmll intended tbat it should he, 
exercised otherwise, as in the cases of Guthrie y. Armstrong} Withnell y. Olerh} 
Grindleg v. Ba7'her} On the other hand in the case of public agencies, or rather, 
agencies of a public nature, the rule appears to he that all the joint agents must 
moot to consult, but tbat the majoiuty will conclude the minority, and their act 
will he the act of them all ; and that in the case of Corporations it is not even 
necessary that the whole nuniher should meet, it being enough if notice he 
given, and a majority or lesser number be present, and when they have met, 
those present may act for the whole number. 


PAET II. 

DELEGATION OF THE AUTHORITY. 

The authority is personal to the agent himself.— A principal usually 
appoints as his agent some person in whom he has confidence, and whom he sup- 
poses to have ability and fitness for the work to he performed. The work of the 
agency may even require skill and learning, andjin nearly all cases judgment 
and care. There is every 3‘oason, therefore, for the principal being desmous tltHt 
the work should he carried through by the person whom he haa chosen for the 
purpose. And it is accordingly the duty of the agent personally to act in the 
business of tlic agency, unless indeed, as will be seen hereafter, the principal 
expresHcs his willingness that a substitute should be employed, or unless from 
necessity or usage of trade there is an implied authority for delegation. 

General rule» — The general rule is, therefore, that the authority of the 
agent is perBonai to himself } for as it is said by the old authorities trust and 

m 

* g B. & AM. 028. 

» 6 T. B., 388. • 

• 1 B. & P., m , 

♦ Bella Oowin. Ek. UI, Pt, I, Ch. •. Rolls Abr. » o 
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Lord Chief Baron Comyns in lavino- t. . 

attorney, as follows .— “ So a man who acts only &s “ 

another cannot make an attorney to do itfoJhim So T 

hare authority or power, cannot act hy attorney • an 0 ™^^ ^ 

authority to sell cannot sell hy attorney ■ so he wL T “ 

cannot make them hy attorney.”^ So ao-ain it is ss f 

cannot do homage or fealty hy attorney'^for it is ^ronartl '"'f T’"' 

cannot authorize another to heat him without remedy, hut the lord 

This general rule is enacted in the IndiaT. r«r.+,.„ a a ^ , 

tut .. .g»t can.„t ^ 'I'l ” L IVT' 

eiprestlj or .mplMlyraderteto to perform psr„„„, „„i„, p, I ' 

custom of trade, a suh-agent may, or from tho naturl’ of the ^ 
agent must he employed. And this is the ma^ of CoUrr: 
gatapotestas non potest delegari.” Illustrations of this well dww i f 
trine are numerous, thus where a person ontru i a ' 1-osiahlwhod doc- 

for sale at the West Indies, and there being no market for tL^ 
master sent off the goods to another person at Oax-aceas for sa]e^Ind”ihorr« 
were destroyed hy an earthquake, held that there hein. T 12 L 
reposed in the master he had no right to hand the goods over L LZ Z 
was therefore liahle.6 In the same way it was held that a 1 L and 

p.™ t, dde^te . power gir.. Mm ..der . eettlomeU toX»,“rf”° 

reyersionary interest in an estate.6 Nor has an auctioneer as a -er.1 1 V 
power to delegate his PO^er to his clerk, Uhough perhaps lie m 1 " 1 ’1 ' 

olork to tk, Ummor m.d m.te tko o.fcry, prorfJod tli. u .JoTnfc M,” 
own direction and supervision.® Nor can a tinnPmr. „ i . ” 

w.nt o( funds to catuT out &e subject mutter of'tke Imsu°r acde''"f' ° 

«d witkeut the kuowMge ef bi. prfueipul, the business’ to up 

terns .. to eoUbumsmuP In 0„fru„ dte„,Lord Blleuboroug,. saifu. p”it 
pul employs . btoier from ,tbo .piuiouhe eutet.ius e, bi. persol rkS’™' 

■ to’. Abr. ■■ AuHoril, B," Wp,, nmlim,,, 0 T.uM 147 

^ Com. Dig. '^Attorney 0* 8.»* 9 Co , 7S (a) * 

« 5 Co., 80. 

^ Ind. Gontr. Act, s. 190. 

« Oatlin V, Bell^ 4 Camp., 188. c 

® Ingram v. Ingram^ 2 Atfc., 188. 

^OoZ^v.M«,9Tes.,261. See als^ W v. 1 T & J ,8!r 

® Bateman oiT Anct., 156 ^ j . 05 j., 

• Solly y. BatUone, 2 M. & S. 298. Cochrm r. Irla%, 2M.&8. 30J, („oto). 
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integTity ; and a brokor lias no riglit to turn bis principal over to anotlier of 
wlioni lie knows nothing.” Similarly when a person is employed to transport 
goods to a foreign market, he has no right to delegate the work to another.^ 
So a notice to quit given by an agent of an agent is not suificient without recog- 
nition by the principal.^ Noj* when the power of allotting shares is vested 
in the Directors of a Company by their deed of settlement, have they a right to 
delegate such a power,^ Similarly in GartmelVs case,^ when Directors of a Com- 
pany, having under the articles of Association pover to bay shares in the Com- 
pany and to appoint a manager, appointed a manager who piirchnscd shares 
on behalf of the Company, it was lield that the Directors had no right to 
delegate to the manager the power to buy shares^ On the same principle ^vdlcrc 
an Act of Parliament provided that where any notice was to be given by the 
trustee, such notice should bo in writing, or in print, signed by tlireo oi more 
of the trustees, or their clerk or cloiks for the time being, by their order, it was 
held to be iiisufiicient that the notice should bo signed by some person whom 
the clerks to the trustees, in iheir ehaiMctcr of attorneys, had in their service.® 

DoctriEe attempted to be applied to a legislative authority.— The 
doctrine of delegation has been attempted, by a Pull Bench of the Calcutta 
High Court, to be a]>pliod to the action of the Government of India in 
passing an Act clotormining to x'emove certain districts out of the jmisdiction 
of the High Court and therein entinsting to the Lieutenant-Governor of 
Bengal the right to determine the date at Avhich such removal should ac- 
tually take place. By the 9th section of Act XXII of 1869 passed by the 
Governor-General of India in Council, the Lieutenant-Governor of Bengal was 
empowered fi*om time to time, to extend to the Jain tia, Xaga, 

and Khasia hills, the provisions contained in other sections of the Act, wdiei’cby 
the administration of. civil and criminal justice within the district called the Garo 
hills was, from a date to bo fixed by the Lieutenant-Governor, to be ’withdiaivii 
from the jurisdiction of the Courts of civil and criminal jurisdiction constituted 
by the Ilegu hat ions of the Bengal Code and the Acts'^of the Legislature of British 
Imliti, and to bo vested in such olficers as the Lieutenant-Governor might 
appoint, It was argued before the Pull Bench that the jurisdiction of the High 
Court as esta!)lishcd by Parliament, could not J>e wholly abolished by any 
auihorily in this country whatsoever, and that if there was any authority to 
a])oiish the jurisdiction of the High Court, it was only the Governor- General in 
Council exercising it'gislaiive ])owcrs who could do so, and that the assumed 
abolition was not !)y his auihority, but by the Lieutenant- Governor of Bengal 
acting iindei* the po-wers given to Mm by Act XXIT of 18G9, which powers, 

^ ScimaUiuj V. ThomliMOti, G Taunt, 147. ♦ L. R, 9 Oh., 691. 

® Doc d, Bkodcs v. Hohinboto 3 Bing', K. 0 , g-B. ^ Mtle^ v. liouijhj 3 Q. B., 84G, 

In n* hmdb Mankiny Co., B, lb 1 Oh., Gftl. 
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it was contended, wgi’e not validly confiinned. A majority of tlie Frill Beiicli 
held that the Indian Legislature was to he I'egai^ded as an agent or de- 
legate acting under a mandate from the Impeiial Parliament, which must 
in all cases ho executed directly hy itself ; and that the provisions pur- 
porting to authorize the Lieutenant-Governor of Bengal to exltaid Act 
XXII of 1869 to the Jaintia Xaga and Khasia Hills, since they involveii a 
delegation of legislative power, wci*e void and of no eifect. This tbere- 
fore was a direct application of the maxim referred to ahove. The ap- 
plication of that doctrine was not, however, uplield by their Loixlsliips 
of the Privy Conncil, their Lordships said, The ground of the decision of ilio 
majority of the Judges of the High Court was, that section nine was not legis- 
lation, hixt was a delegation of legislative power; in the leading judgment of 
Mr. Justice Markby the principles of the doctrine of agency are rciicd on, am! 
the Indian Legislature seems to he regarded as, in eitect, an agent or di*h‘gat(* 
acting under a mandate from the Imperial Parliament, ’which must in all cases 

he executed directly hy itself” Their Lordships are of opinion that the 

doctrine of the majority of the Court is erroneous, and that it rests upon a 
mistaken view of the powers of the Indian legislature, and indeed of the nature 
and principles of legislation; the Indian legislature has powers ex|)n\-,sly 
limited hy the Act of Parliament which created it, and it can of course do 
nothing heyond the limits which circumscribe those powers of the Imperial 
Parliament hut when acting within these limits, it is not in auy case* an agent or 
delegate of the Imperial Parliament, hut has, and was intended to have pltmary 
powers of legislation as large and of the same natLu*e as those of Parliament 
itself.”^ 

No Delegation of a judicial anthority—There can ho no (hdcgailtm of a 
judicial authority. Thus in a suit on a piomissory note in the Court of iu- 
stancQ the Siihordinate Judge dismissed the suit; hut on appeal the appellate 
Court remanded the case for the trial of cei-'tam issues ; after tlu) case hail again 
come hoforo the BiihordinateKfudge the parties applied that the matters in dispiif o 
ifSght be referred to arbitration. This was done. Each of tlie parties appointing 
respectively anwhitrator and Jointly an umpire ; on the first sitting hotli arhitiu* 
tors and the umpire were present ; pi'eviously to the second sitting, one of Urn 
arbitrators withdrew ; at the next sitting the remaining arbitrator and the umpire 
mot, px^epared and signed the award ; objections were made to this award, but 
they were overruled by the Subordinate Judge. On appeal Oldfield and Mahinood 
JJ,, held that the award was had both on the gx^ound that tlio Siibordiuate 
Judge had no power to refer the whole case to arbitration after passing jiulg- 
mont, and also that the absence of one arbiteite vitiated the award, Mahaioocl 

c 

^ Empress. Bural B^ngh, I. L. E., 3 Oalo.r.62 ; on appeal, L b, E., 4 Calc., 172, 
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J., as to tills first point said — ‘‘When the Subordinate Judge had passed liia 
decree, ho had no power to interfere with it except by review, or in consequence 
of a direction of a Superior Court. And as soon as the appeal was filed in the 
Co art of the Distinct Judge that Judge only was competent to deal finally with 
the case. What I mean by “ dealing finally ” with it, is the power to say yes or 
no to the plaintifi’s claim. ITow an order passed by the District Judge, under 
s. 666 of the Civil Procedure Code, has not for its object the transmission of the 
appellate Court's jurisdiction — it’s power to say yes or no to the plaintifi’s claim 
* — to the Court of first instance. It amounts to nothing more than a delegation to 
tiiat Court of authority to take evidence npon certain issues which it is ueccssary 

to detormlxm^ The only tribunals which really have power to dispose of 

disputes are those which the State has established. Those tribunals can only 
delegate the powers conferred on them by the Legislature, and in so far as the 
Legislature expressly authorises them to do so. It is obvious that if a Court 
has jurisdiction to deal with a particular suit, it may delegate that power, hut 
it cannot delegate a case which it cannot itself try. I tliink that the principle 
of the maxim deleg at ns delegari non pofe?/,” applies here, and that the Sub- 
ordinate Judge being, in this sense, himself a delegate in the case from the 
District Judge, could not himself delegate it to another tribunal, that his order 
of reference was therefore ultra vires, and that everything done in consequence 
of it was invalid.’’^ So also where in an application for a cerfcificaite of adminis- 
tration in the Court of the District Judge of Kaladja, fchat judge delegated the 
examination of the witnesses to the Nazir of the Court, held that the order 
passed hy the judge on the evidence returned by the Nazir was illegal.^ So also 
an oi’dor on a somewhat similar application was set aside on, amongst other 
grouuds, the ground that the assistant Judge, before whom the application was 
made, had referred the examination of witnesses to a Moonsi^.^ 

Nor can arbitrators delegate their powers.—Arhitrators, similarly, 
cannot delegate their powers ; thus, where a reference was made to the arbi- 
tration of throe persons for their award or the a^^ard of any two of them ; 
after evidence on both sides had been gone into, it was agreed by two 
ihoni to make an award in favour of the |)laintiE in the suit, 'Subject to the 
docisioii of one of the three arbitrators, who was a barrister, on a point of 
law; and the hitter without further reference to bis fellow arbitrators, drew 
up the award, signed it, and sent it to thorn for their signatures. The Cou^i set 
it aside on the ground that it was not legal, the parties being entitled to have 
tbo joint decision of at least two of the arbitrators upon every point submitted 

^ Nmd Earn v. Fahir Gliaiidf I. L, A.S,, 620, (627) soe aho Goss&m Dnwlui Geer v. 

Bismmiir (leer, 22 W. E., 207. ^ 

* TMkshmihai Kom Samhedappa v. Rudrappa, 2 Both. H. 0., 405. 

* Ric-parte jUamshmtmr Uargomn, Z BotA* H. 0., 404. 
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to til em 4 Parke B. 5 ^( arguendo) pointed out tlio distinction between signinu’ a 
warrant and an award, said, “in the case of an a'ward the insiruinciit is 
tJie judgment which surely ought to bo completed when all the arbitrators are 
together ; non const at that at the last moment one of tliein may iif>t usc^ argu- 
ments which may convince the others.’’^ Similarly where certain iiiaiteis 
arising out of a suit lilod in the Moonsiffi’s Court of Seuan were retVrivci 
by the Moonsiff to the decision of four arbitrators, iwo of viiom, for 
some reason or another, wore not present at the meeting convened for tlie 
purposes of arbitration, and the two arbitrators present, on their ov\n aailn)rity. 
notninaiod two other pei’sons who were not named in the ordei‘ of 2 nrereiu*e 
to act for the absent members ; of this alteration the parties iuterestt‘d in 
the litigation were unaware. The award was eventual iy ]n*epared and sigiunl 
by one arbitrator, and, in due course, made an ordei* of Court ; M()i'g<ni i\ d. 
held that the aibitrators had no power to delegate i Indi* aiiihoi'ily and 1 h» '^ et 
aside ilio award. A distinction, howe^e^g appears to be niadi‘ helweetian 
arbitrator delegating his aiifchoiaiy to another, and an urhiiraior making use 
of the judgnicni of another on whom lie can depend, and adopting that c*oiudn- 
sion or advice and making it his ovm if he choses so to do.'** As to lids 
Mr. Pusscll in his work on Arbitration, p. 2U5, 2 ud od. says : — “ although an 
arbitrator may not delegate his authority “the eases arc numerous to show 
that an arbitrator may submit a material question aifeeting the iiierihs of the* 
case to another and, after hearing his opinion, adopt it as his own, upon 
the o'edit which he gives to the judgment and skill of the person to whom he 
refers.” 

Delegation to Ameens. — A Civil Court is not warranied in depufingits 
fiinetioiis to an Ameen.^^ Pliear J., in a ease*^ where this was done, said, “ 1dus 
Co aid has very many times, in reference to proceedings of this kind ((k*]ndiug 
the decision of a case to an Amcen) expressed its opinion tiiat s. 18(1 of ilu' Civil 
Pi'ocediire Code (1859), does not warrant a Civil (Vnirt in dtquitiug its fniuj- 
tions to an Aineen, whom sends to the locality for the purpose of making a 
local investigation. All that it can charge the Ameeii with, is, to obiaiu such 

f) 

* Little v. Wewtomf 2 Scotfc. N. U , 500. 

“ Ihid, p. 4G9. See also on this snbjoct WJufmoy'o v. Smith, 7 II. A K, per lUiukOiirip J., 
513. JAngimod t. "Eade, 2 Atk., 501. Tcoctor v. Wittuims H 0 B. N. H , ObU* 

® Snrnhjeei Kmain Singh v. Goinrc Pershad Narain Singh, 7 W. E., 2G0. 

Andctaon v. Wallace 3 CL & F. 26. Emery v* 5 Yes , BIG. WhKmorv r, Smiih, 
7 H. & N., 500. 

® Bam JDhm Eey v. Bam Monee Beg, 21 W. B* 280. 

® iBimrcliimdra Das v. Bxgal Kinhere 'dhuchrahUty, 4 B. L. B. Ap., 33. Bro also Chnndm' 
Biroar Chmdhnj v. EoHnehunder Bji^ioas, 17 W. B. 282. Shnilhot) Singh v. 
graha Ball, 9 W. B. 83, Baghunaih Shaw v. Eajkrushna Beh^ 1 B. Ii» It, a 

Biifodatimm Bom y. Ajodhya Bam Kha'tf 23 W. B.^ 286. 
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inform ation witli regard to tlie physical features of tlie-^plaee in dispute, tlie 
identificatioii of land, depicted in maps, witli tlie parcels wliicli are tlie subject 
of tlie suit, tlie identification of maps witli one anotlicr by tlie aid of objects to 
be found on ilio laud, and otlier matters of this kind, which may be of use 
ill, and auxiliary to, the proper trial of the suit by the Court before which it 
is pending.” Similarly, in England it has been held that the sheriff under the 
writ of Tibil Act lias no power to delegate his power to an arbitrator.^ 

Delegation of powers of a Karnavan.— -A Karnavanship of a Malabar 
tarwad as recognized in Malabar is a birthright inherent in the status of the 
senior male moinlier of a tiirwad, and is a j)ersonal right, and as such it cannot 
be delc'gaicd to a stranger. Where therefore a Karnavar under a document 
styled as a muktiarnamah, authorized his son to manage in the Karnavar’ s name 
all the aitairs of his taiwad, and gave him full powers relating to such tarwad ; 
held, tliat if tlie document w^as an assignment of the right of Karnavanship, it 
was void, though for a -time only, on the ground that the delegate was not a 
member of the tarwad ; if on the other hand it was a power of attorney limited 
to management of specific property as an agent subject to the general control 
of the Karnavan it might be valid on the ground that the Karnavanship was 
not the intm*est assigned or delegated ; but as the document did not purjiort to 
limit the agency to special matters, or to the management of property only, but 
pimported to put tlio delegato in the Kama van’s place in regard to all the affairs 
of the tarwad, and the apparent intention was to impose upon the tainvad the 
management and autliority of the Karnavan’s son, no effect could he given to it 
without contraveni ug the special usage of the district.® 

DistiEctioB between delegation of judicial and ministerial acts. — 

There, however, is a distinction drawn between the delegation of judicial and 
ministerial acts.^ The general rule, does not require that the agent shall perform 
in person merely mechanical or ministerial parts of the work of the agency, for 
the performance of such duties may well he left to others, and will not affect 
the rule; foi', as says Sir John Bomilly. “It is ^undoubtedly true, that |n 
agcnii cannot delegate his authority to another ; but I apprehend it to be equally 
clear, iliat an agent is entitled to perform, and must necessarily perform, a great 
number oC his acts and functions through the aid of persons to wliom he dele- 
gates his auihoriiy. Thus for instance when a merchant receives goods from 
abroad for sale, and ho dc]}utcs his foreman to go to the proper place for selling 
such goods, and the foreman sells them accordingly ; in that case, it would be 
impossible for ilie consignor to say, that the sale was void, because the merchant 

» m/mn r. Thorpe, 0 M. & W*, 721. * 

* Ch(tpp(m Mayar y# Kutti, I. L. B», 219, 

® BitUr y. I H. & N,, 674 (678). y. 8 East., 818. TiioiT^y. 

Feresip $ T. B., 88 (40)* And oasesiicoUeotod in May on Insur, par^ 154. 
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did not personally ^^ell tliem liimself, bnt employed anotlior person for iliat 
purpose, by whom the sale was ejected. The merchant would no doubt bo 
answerable for all the acts of his foreman, but provided the acts done were 
proper and -within the scope of his authority, they would bo the acts of the 
merchant himself.”^ 

Application of the maxim delegatus non potest delegari.— -But ah 
though as a general rule the maxim “ delegatus non potest delega/'i ” applies bo 
as to prevent an agent from establishing the relationship of principal and agent 
between his own principal and a third person, yet this maxim when analyzed 
merely imports that an agent cannot without authority from his principal de- 
volve upon another obligations to the principal which he has himself under! akcni 
to personally fulfil ; and that, inasmuch as coniidence in the particular person 
employed is at the root of the contract of agency, such authority caiinot be 
implied as an ordinary incident in the contract. But the exigencies of business 
do, from time to time, render necessary the carrying out of the instrucl ions of 
a principal by a person other than the agent originally instrueied for the f)ur- 
pose, and where that is the case, the reason of the thing requires that the rule 
should be relaxed ; so as to enable the agent to appoint a delegate.*^ The gene- 
ral rule is further relaxed in the following cases : — 

1. Where the agent has express authority to employ a sub-agent j or where 
auiliority to delegate is given by enactment of law. 

2. Where by the ordinary custom of trade a sub-agent may be eraploj'ed.^ 

3. Where from the nature of the business of the agency, a sub-agent must 
bo emplo3"cd> 

The first of these exceptions requires no comment, save that of setiing ouf 
the difierent Acts under which delegation may bo made, and these will be found 
at the end of the chapter oii this subject. Before, however, giving exam|)les 
of the second exception, w., when by the ordinary custom of trade a sub-agent 
may bo em^^loyod ; I purpose to give some explanation of the term cusiom of 
trade/’ ® 

Custom of trade. — The term custom of trade ” needs perhaps some ftnv 
observations — % is not a ‘‘ custom ” in the technical sense of* the word that is 
to say, it is not a custom forming pai*t of the law of the realm as do gcmcu/al, 
particular, and personal customs, which latter is more commonly known as the 
custom of merchants/’ But it is a custom merely modifying a contract euiereci 
into by private persons. Customs which modify contracts entorotl into beiweeo 

^ BossUer v, Trafalgar Life Assurance Association^ 27 Boav., 377. 

IS Be Bimche v. Alt, L, R. 8 Oh B., 2S7,#{310). 

® I'ud* Coatr. Act, s. 190. 

* lad. Coatr, Act, s. 190. 

oe& Bohm(f% ¥, MoUeU^ h. R. 7 H. L. por Oileasby, J , 826. 
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private persons are those which have prevailed so long so uniformly in 
transactions "between persons engaged in a particular occupation, that when two 
of such persons enter into a contract relating to their occupation, and not 
containing anything inconsistent with the custom, they arc presumed to have 
contracted with refcerenco fco it, and it then forms part of the contract so far as 
it is applicable. Snch customs are of two kinds, customs of usage of trade, and 
enstoms relating to agriculture and the tenure of lands for agricultural pur- 
poses prevailing within a certain district. It will only be necessary to refer to 
the first of these^ — Customs or usages of trade are customs prevailing in a 
particular trade or business.’^ Such customs or usages may not only annex terms 
to a contract which is not inconsistent with thorn, but may also conti*ol the 
interpretation of a contracb which is complete in itself but which contains terms 
used in a technical sense.^ 

Evidence as to enstoms of trade. — And in order to constitute such a 
usage or custom as will be admissible in evidence, to explain tlxe terms of a 
written instrument, it is not necessary that it should have been immemorial, or 
even established for a considerable period, or uniform or notorious as ‘‘custom’’ 
(in its technical sense), or capable of being defined with pi^ecision and accuracy* 
The usage or custom may be still in conrso of growth, it may require evidence 
for its support in each case, hut in the i^esult it is enough, if it appears to be 
so well known and acquiesced in, that it may be reasonably presumed to have 
been an ingredient tacitly imported by the parties into their contract.^ It 
should also bo remembered that it is the fact of a general custom or usage pre- 
vailing in the particular trade or business, and not the mere jndgment and 
opinion of the witnesses, which is admissible in evidence and unless the 
witnesses can state instances of tho usage or custom having occurred within 
their own knowledge, their testimony is seldom entitled to weight.^ And as 
a deCcnco to such a custom when set up, may he pleaded, non-existence of 
the custom, its illegality or unreasonableness, or that it formed no part of tho 
agreement between the parties.® ^ 

The habit of admitting evidence of custom or usage to explain a writ- 
ten contract, although upheld, has been by learned Judges colisidered both 
iis unwise and unjust,'^ and tliere will be found in Mr. Pitt Taylor’s work 

* Qomlwin v. Boharhi 10 Ex., 70, 337. 

Hwoet’s Law Lox. tit. “ custom/* 

® Jnfjijomolimi Ghof)G v. Manich Chund, 4 W. R,, 8, 10, 

^ Boo Guni'iingkam v. WaMangnC) 6 0. & P., 44. 

^ Taylor on Evid., para 1077. Letvis w 7 M. & Gr., 74d', 745, per Tindal 0. J. 

® Bourns V. Gateliffe^ 3 M. & Gr., 684, por Alderson, B. BottomUy v. Borbeb^ 6 Bing, N. 0.? 

127j 128, por Tindal 0, 1. Fmoheb v. 31 L. J. Q. B., 98. 

' Johndon v. UshorMj 11 A. & E., 557, Tgiieman v. Lodet^ 11 A. & 1., 697^ 
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on ETidciieej p. 10^3 (Sfcli eel.) &ct out at leugtli a judgment of ]\Ei*. «Tnh*^ 
tico Story reported in 2 Siimra. 507, wEicli points out tlie liarm wliieli is 
done by tlie indiscriminate liabit of setting up usages and cnstoniB in almost 
every kind of trade to control written contracts, and tlxc danger atiteiidani on 
tbe admission of evidence therefor ; His Loi'dship there says “ the true and a|)pro-* 
priato ofS.ee of a usage or custom is, to interpret the otherwise indcterniinaie in- 
tentions of parties, and to ascertain the nature and extent of their contracts, aris- 
ing, not from express stipulations, but from mere implications and presumptions 
and acts of a doubtful or equivocal character. It may also be admitted to aseeriain 
tlie true meaning of a particular word or of particular words in a given insii’ii- 
ment, when tlie words have various senses, some common, some (juardied and 
some technical according to the subject matter to which they arc applied. 

How far custom may control a contract.— On tlie subjccL of wind 
is the proper measure or limit of the control of mcreaniiie customs by 
the Law, Mr. Justice Brett in Uobmson v. MoUelt,'^ “ that tlie courhC of mer- 
cantile business should be left to bo as free as possible, seems io nu' bi*} ond 
doubt, that it is to be subject to some control is equally undoubted. It is wben 
merchants dispute about their own rules that they invoke the law. Tim Ootirls 
therefore being appealed to, have been obliged to apply some rule. IV him 
merchants have divSpiitcd as to what the governing rule bhonld be, the (h>urt>s 
have a|)pliod to the mercantile business brought before them what liave been 
called legal principles, which have almost always been tlio fundamental etbieai 
rules of right and wrong. They have decided in favour of that course of 
business which was in accordance -with snch ]irinciples or rules, and against that 
course which wm inconsistent with them. Thus, for example', wlum ship-owners 
and underwriters disputed upon the c&ct of concealment of certain facts, the 
Courts, linding that the contract of maritime iiisuranco must ])e om'of (‘(ud5- 
doiice, because the knowdodge of many material facts must of necessitv be 
confined to the shipowner, applied the principle of ‘‘ Hh>rrhu(ijhir,%'' aiul bud 
down the rule that if a maUrial fact known to the assimal and unknown to tlie 
ttnderwriier be not communicated to the latter at the time of makitig of tbe 
contract it shafel be inefiectivo. But when once rules are laid down, they must 
at some time become irksome to some individual or to some body of men. i\n(l 
there must from time to time bo some contention raised, or senne eourst* of 
InisincsB invented, which is alleged to bo an attem])t to break ilirougli tlnmi. 
The ‘Courts are then again appealed to. Customs of iimh\ as dist ingtiishei! 
from other customs, arc generally courses of business invented or ridied upon 
in order to modify or evade some apidication, -which has been laid down by the 
Courts, of some rule of law to busincifi, and which application lias bccincd irk- 
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some to some merchants. And when some such course of ^business is proved to 
exist in fact, and the binding effect of it is disputed, the question of law seems 
to be, whether it is in accordance with fundamental principles of right and 
wrong. A mercantile custom is hardly ever invoked but when one of the 
parties to the dispute has not, in fact, had his attention called to the course of 
business to be enforced by it ; for if his attention had in fact been called to such 
course of business, his contract would be specifically made in accordance with it, 
and no proof of it as a custom would be necessary. A stranger to a locality, or 
trade, or market, is not held to be bound by the custom of such locality, trade, or 
market because he knows the custom, but because he has elected to enter into 
transactions in a locality, trade, or market wherein all who are not strangers do 
know and act upon snch custom. When considerable numbers of men of business 
carry on one side of a particular business, they are apt to set up a custom which 
acts very much in favour of their side of the business. So long as they do not 
infringe some fundamental principle of right and wrong, they may establish snch 
a custom ; bat if, on dispute before a legal forum, it is found that they are 
endeavouring to enEorce some rule of conduct which is so entirely in favour of 
their side that it is fundamentally unjust to the other side, the Courts have 
always determined that such a custom, if sought to be enforced against a 
person in fact ignorant of it, is unreasonable, contrai’y to law, and void. 
If the custom, which exists in fact is not unjust, as against princi- 
pals ignorant of it, your Lordships will uphold it, however much it de- 
parts from the rules hitherto recognized by the Courts as applicable to 
the contract of employment between principals and brokers, but if it so 
fax’* bx^eaks from those rules as to be unjust to such principals in such con- 
tract, your Lordships will pronounce it to be a void as a custom. One form of 
stating this proposition of injustice is to say, as Willes J., said in the Coui't of 
Common Pleas in this case, ‘ It is an elementary proposition that a custom of 
trade may control the mode of performance of a contract, but cannot change its 
intrinsic character,’ This is true, I apprehend, because it would be manifestly 
unjust to allow one party to a contract to change, without the consent of the 
otliei^ the YOTj substance of the contract, or any essential part of it, to which 
they had actually specifically agreed. And thus Blackburn J., in the Exchequer 
Chamber says, in what I venture to think are equivalent terms. ‘ To some extent 
I agree with this — that is, with the proposition enunciated by Willes J., if the 
terms are such as to be inconsistent with the nature of the employment, so that 
if they prevailed they world change its nature altogether, I think they should 
be rejected.’ The qaestion therefore may thus stated Is the custom relied 
on so inconsistent with the nature of the contract to which it is sought to b© 
applied as that it would change its nature altogether, or as to change its in- 
trinsic character. If it would, it is ujijust and therefore void if ^^t would nBt, 
0 
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it bIiouIcI Ibo allowed prerail.’' Having refercd to tlic term “ custom of trade,” 
wo Avill now return to tlio second exception to tlie general rule, ei:?., tliut a 
snb-agent may be appointed wdiere by tlio ordinaxy enstom of trade a sub-agent 
may be cniployecL 

Illustrations of tbe 2nd exception, whereby the ordinary custom of 
trade a Snb-agent may be employed.— As where certain gaanlinns of a. 
Union employed one Konipthoimo to px’eparo a spcc*ilieation for a woihlioiuse, and 
Kempiborne enipluyed one Moon axi arcliitecfc to make caleiilattons, tlie Coiirl 
decided tliat Moon, having ])rov'ed that Kempthornc in employing him luul 
acted in accordance with the custom of his trade of axi imhiicct, might siu‘ ilu‘ 
gnnrdians for compensation.^ Bo a master of a ship has powtmhy enstom of tratkg 
when seeking freight to employ freight-hroke3\s for that purpose.*^ Ihii vvberi^ 
a certain firm (Camp])ell and Orj*) consigned goods to (me J\leOomle) iipou 
a (kd cow/ere commission for sale, and drew bills on him in advane(‘, uliieh 
Melhmley accepted, but never paid, and afterwards witliouf. the knowh‘dge 
of Oamphell and Orr placed the goods with irutelnnson, anothci* broker, upon a 
(Id rmlerf‘ cominissiou, {uid upon an agre<Mn(mt to divi(h‘ tlic commission wit is him, 
axal obt.uiKHl his a(*cepiane('S for the amount, Lord Ihlenborongh saiil, iluuH* 
certainly was not any cxpi'ess privity between Campbell and Oia* and lliiiehiu- 
Boi], neiiber can any be implied unless the ease iiad found that fJie asuf/o f»/' Inalf* 
was such as to antliorize one broker to put the goods of his em])loyer into tlu^ 
hands of a suh-brokcr to sell and to divide the commission witliA'^ Hut ulHU’t* 
a print-Boller entrusted a xnate of an Bast Indiaman wntli certain goods to be 
disposed of by him in India, agreeing to take back from tiie maie wha U'.ver he 
should not be able to sell, and allowing him what he should obtain biwond a 
certain price, with liberty to sell them for what he could get if he eotild not 
obf.dnthat price; and the mate not being able to sell the goods in India 
himself, left them with an agent to bo disposed of by him, directing the agent to 
remit the money to himself in Buglaiid, it was held that the (hdivisy to l In* 
a^eiit was within the terms of his agreement.^ 

Instances of the 3rd exception. Where, from the nature of the 
agency, a sn1?-agent must be employed. —There are inuiiy ensiss which, from 
i.ho natime of the d uty, or f rom the circamsiancos undei* v\ high it is to he per* 
formed, make it imperatively noecssaxy that a sub-agent should be maiUj use of. 
Tims, an agent employed to collect a debt by suit would be entitled to cm fdtiy 
an attorney; or to sell goods by public auction, it would be iwivMmj to con ploy 
an auctioneer ; or whore the power given by one party to another by an insii'ii- 

^ Moo7i v. Qmrdiam Whitnet/ XJnioTi, 3 Kng. N. C., 817. 

^ Story oil Ag., IL ^ 

^ GooUmn v. Irlami 2 M. & S., 301, (30S) poU, 

Bromley v. Goxweli^ 2 B. & P., 43(3. ^ 
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ment in writing is o£ sncli a nature as to requii’e its execution hj a deputy, the 
poa^fcy originally authorized as the agent may appoint a deputy. This was so 
decided by the Priyy Council on appeal from Lower Canada in the case of 
the Quebec and lliclimond Bij, Co. v. Qiiinn^ there, by an Act of the Canadian 
Legislatarc, 13 and 14 Vic., c. 116, a Company Avas incorporated for the 
purpose of making a railway, either by agreeing Avith the OAViiers of tlie 
land for the price of and compensation to be given, or iE the matter could 
not be settled, by referring to arbitration. A contract was afterwards entered into 
between contractors for completion of the railroad, by tins contract it Avas agreed 
that the contractors Averc to complete the railroad at their own expense, and 
pay any claim which might ho made against the Company, including tlic pur- 
cliasc ol lands rorpiired, and the Gom[)any wore to exercise or permit tlic con- 
tractors to exorcise, as the ease might bo, any of the powers vested in them by 
the Act of Incorporation as fully as if the Company itself had exercised such 
powers and performccl tlio AAmrks ; and in the exercise of such poAvers the con- 
tractors AveJ*e to nso tho name of the Company, if deemed necessary. The 
contractoi'vS avIio resided in England, at'terAvards hy a poAver of attorney Avhich 
recited the aboAn contrai't, deputed one Jleckie as tlieir agent, Avitb full power 
on their bokall; to consfcrnct the railroad, and to enter into contracts for tho 
ptirchaso of land, and to settle any claim for land or other damages. Tho Com- 
pany roqiiir(xl part of some lands belonging to one Quinn, and, previously to the 
contract for the completion of the raihnad, had been in treaty Avith him for tho 
taking such land, but could not agree upon the terms. Quinn had, in consideration 
oi tiie Company’s compulsory powers of purchase under the Act, put them in 
possc'ssion. Subsequently Reekie and Quinn referred to arbitration the compen- 
sation to bo given for these lands. A certain sum was aAvarded and Quinn 
a])p]icd to tho Company for payment, who referred him to the contractors, who 
refused payment. On a suit hy Quinn against the Company, tho Company 
pleaded (hat ilio contractors Avere alone liable, that Rookie had no anthprity 
eitlnu* from them or the contractors to refer the iHattor to arbitration, Thgji» 
Lordsliips of tlio PriAy Council found that tlic contractors under the contract 
had power to delegate to an agent powers similar to Ihose vested xn them by tho 
Company, and fciiat under tho power of attorney executed by the contractors 
.Reekie possesf^ed tho same powers of acting and rendering the Company liable, 
as the eoniraciors tliemselAms had under tho contracd. 

Hiniilariy a CorpoiAition must act by agent, for being an artificial body, it 
cannot act on its own behalf.^ And again whore a layman has authority from 
his principal to manage a suit on his pruicipaFs behalf, he would be at iihorty 
to delegate his authority to an attorney as from tho nature of tho business 
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coTisti til ting tlie agejicy, the business could only be done through a sub-agent 
who is an attorney.^ 

Ill connection with the foregoing exception reference should be made to 
cases whore an agent holds an express or implied authority to name another to 
act for the principal in the business of the agency; for in those cases such a 
substitution is not in truth a delegation at all, inasmuch as the person named 
and appointed to act by the agent in the hnsiness is in reality an agent of 
the principal, and not a suh-agent ; the relation existing between him and the 
principal creating direct ^i^ivity of contract between them. 

Delegation by Trustees, whether under the Indian Trusts Act, or 

not. — The oifice of trustee is one of personal confidence and ought so far as 
possible to bo performed by the person appointed to tliat post. But it has bc^on 
always perfectly legal and in fact cnstoniary for a power to bc‘ inseri<a1 in the 
trust deed enabling the trustee or trustees to appoint some other persons to 
perform certain acts for thom.^ Amongst such acts as may bo delegated aro 
those entailing mere formalities ; and it has been further hold that where the 
delegation of any of the trustees’ duties arises from moral necessity or where 
the delegation is conformable to the common usage of mankind, delegation may 
be mado.^ 

The Indian Trust Act of 1882 which at present is only applicable to the 
Madras Presidency, the hTorth- Western Provinces, the Punjaub, Oudh, the 
Central Provinces, Coorg and Assam; and docs not affect the rules of i\Eaho- 
medan law as to waqf, or the mutual relations of the members of an undi^dded 
family as determined by any customaiy or personal law% or apply to public or 
private, religious or charitable endowments, or to trusts to tribute prisses taken is 
in war among the captors, and saves trusts from the Act ‘which were crt^ited 
before the 1st of March 1882, lays down that a trustee cannot delegaie his (dfice 
or any of Ms duties cither to a co-trustee or a stranger unless (a) the instrumeid 
of trust so provides or (5) the delegation is in the regular course of basiness, or 
(c) the delegation is neces^sary or (cZ) the beneficiary being competent io con- 
tract, consents to the delegation ; and the Act declares further that the appoint- 
ment of an attorney or proxy to do an act merely ministerial and involving no 
independent discretion is not a delegation within the meaning of the Reciioii."** 

The Act therefore merely enacts the law as administered in Bngland on the 
subject as far as is stated above. But the case of Speight v. GatuU^ has, 

» See Bells Gomm., Bk. Ill, Pfc. I, Oli. iii, 4 

^ Tilley V. WoUtenholme, 7 Beav., 4S4, 

^ Bx-parte Belehier^ 1 Amb., 218, Aitarm^ General v. BcoU^ 1 Ym. Sen. 418, 

Myly, 19 Vos., 468. 

® Ind. Trust. Act of 1882, s, 47. 

L. E* 9 Ap;i» Gas., 1. # 
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however, farther hrokeii in upon the maxim delegatus no^ potest dehgao% hy 
laying down that a trnstee is jnstified in employing brokers to invest the trnst 
funds, if he follows the nsual and regular course of business adopted by an 
ordinary prudent man in making an investment ; this is possibly a slight enlarge- 
ment of the powers given under the Indian Trusts Act, and this case would, in 
all probability be followed in this country in cases which do not fall under the 
Act. In England a trustee’s powers has been enlarged under certain statutes,^ 
which, however, are not applicable to this country. 

Oases in. which delegation may, or may not, he presumed.— hTotwith- 
standing the fact that by Hindu Law, no one but the father while he is alive, 
can give his daughter in marriage, yet it has been presumed that the father 
delegated his authority to another from the fact that the father having given 
his daughter, “when an infant, to another, and had left her with him till the 
proper time when a husband ought to have been provided for her, and then 
allowed the plaintiff to marry her, and had taken no steps to impeach the 
validity of the marriage for the space of four years.^ But if will not be assumed 
that directors of a Company have either expressly or impliedly delegated to 
their agent in India a power to enter into contracts which they could have 
done themselves without his intervention, and with advantages which he in 
India would not possess, the execution of which they might have superintended, 
and the performance of which they might have watched and eiifoi’ced.^ 

Delegation nnder Statute— Under the Indian Insolvent Act.— Under 
the Insolvent Act 11 and 12 Vie., c. 21, s. 28, the assignee or assignees have 
power under certain conditions with the consent of the creditors to submit 
disputes to arbitration. 

Under the Succession Act, and Probate and Administration Act.— 
Under Section 212 of Act X of 1865, and section 28 of the Probate and 
Administration Act, Act Y of 1881, a Court may, where an executor is absent 
from the province in which an application is made, and there is no executor 
within the province willing to act, grant letters of administration with the wi|^ 
annexed to the attorney of the absent executor for the use and benefit of his 
principal.^ 

Under Act XXXII of 1867, s. 1. — Under the Chief Commissioner’s 
Powers Act of 1867, the Governor- General in Council is empowered to dele- 
gate to the Chief Commissionei's of Oudh, the Central Provinces and British 
Burmah all or any of the powers, theretofore or thereafter conferred hy 

^ 44 & 45 Vic. 0 . 41, s, 56, and tk© Trustees .^t of 1888, s. 4, 

^ Golamm Qopee Ohose v, Juggessur Bhosej S W. B. 193. 

® Steimrt r. Bcmde 'Punjab and Delhi By. Co*, 2 B. L. B., (214), 

* See oases noted in Henderson on Inte# and Test Suoo., p. 231. ® 
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any Act of tlie firi^criior- General in Council on tlie Governoi’-Gcnicnnl of 
Council, as tlie Local Clovcrninont of the knritorics under ili(‘ adiiiiinCt rut iou of 
sncli Chief GoniniisGoncrs ; and all acts done by the (hiief itnnmiN>ioiifr to 
wlioin such power lias been clelenated shall be as valid as if ilicy had biH*ii clnue 
by the Governor-General in Coimcil. 

Ullder Reg. I of 1877, s. 10. — Under tlio Ajmccn* Conris ion 

1S77, the Chief Commissioner may delegate to a Hnbordiuaie *ludgi‘ of the 
iirst class, poweivs conferred on a prhicipal Civil Court of Origiital jurisdic- 
tion . 

Act X¥II of 1877, ss. 19, 48.--Under the Punjab Courts Ad of 1 ^77. 
s. 19 the Chief Court iii a delegate to any one or more of ilie Jiulges of the 
Court any powers conf erred on it undej* that Act. And uiithu* s. JS of ilie same 
Act tlie Local Govcriimoni may, witli the sanction of (he Goveanor-Gemn*al lu 
Council, ap 2 )oini a single Judge of the Chief Court to e.\t‘rcise the poui'rs of 
siiperiiitenclenee eonfeUTod on such Court by s. 25. 

Act X¥ of 1830, SS. 39, 40, 58.---Uiuler the N.-W. I\ and Oiuih Mind- 
cipaliiies Act a ^Municipal Board may delegnte to one or more of its mem- 
bers the power of entering into eouiraets under 200 ik. and of lug ilm 

same. And the Board may, at a special meeting, ddegaie to (me or moK'of 
its Oomuiittocs of its members any of the powers vested in the Board under 
BS. 56 and 57. 

tFlldcr Act VII of 1880.— Under the Merchant Rhi piping A(*t of IXsO, 
s. 53 the Local Gove rum OTib may dciogato to the Port Cummissioiuu’s all (he 
functions of a Local Government save the i^onens given hy ss. Hand ITjof 
the Act. 

Under the District Delegates Act, VI of 1881.— IJndm* (Ids Aid powca* 
is given to the High Court to a 2 >j)omt certain jndieial olheers to at*! for 
District Judges as delegates to grant j^i'obato and leitei^s of adiuiid.st rat iiui 
in iion-(*onlentious (‘ases. 

Under Act IV of 188^ Transfer of office.— Under s. 6 of Aet 1 V of 
Transfer of Property Act, neither a public olllce, nor the salary of Bn* odi^aa* 
can be ii*amsfori ed. 

Under the Companies Act— Rectum 179 of Act A’J of 1SS2, the Indian 
Companies Ad empowei's a. Com]>aniy which is ahout ft) he \umnd U2> volun- 
tarily I)} au evtraordiuary resolution, fo delegate to its (‘i*(*dit«(rs. or tt> jiiiy 
Commit km of its (*reditors, the imwer of aijpointing liquidattu’s or an) <d* fliem. 
and Biipplyiug any vacaiudes in the apixnutmeut of ii(|uiduturs ; ads dtiiu* in pur- 
huaiico of such dedegated power bavin|^ the baiuo elfecfc as if done i>y (In* (*om- 
]>aiiy. The directors of a Couqiany imvo Jikewise auth(H*iiy to dehgale any 
of them powers to Committees comsisting of sncli memhc'r m* members of 
their body as they think tit; any Oomn^ttce^so formed must, however, in the 



r>rjiEa\TTOx of the AnTiioniTr. 


exercifto of ilie powers so (Iclcgatccl,! conf 01*111 to any regulations tliat may 
be imposed on it by tlie directors.^ Witli I’oCorencG to tliis power it li<as been 
bold that one director if appointed by tbe Board witb all tlio powers of the 
Board, validly constitates a Coimnittee.^ 

By Liquidators under tlie Companies Act. — A caso^ raising questions 
under ss. 18 and 95 of the Eiiglisli CompanicvS Act of 1862, (wliich sections are 
similar to sections 177 and 114 respectively of Act YI of 1882 of ilie Governor- 
(leiierai of India in Council), as to the powers of liqiiidatois to delegate their 
powers to others, came before Sir W, Page Wood in 1888. There, four 
li(piidators of a Compaaiy passed a resolution that one of them should have power 
io accept bills of exchange, and they subsequently resolved that certain bills to 
ih{* amount of £75005 which had been accepted to the ci*cdit of a certain Hriii, 
should he renewed ; fr(\sli hills were accoidingly drawn and acce[)ted hy one liqui- 
dator, Sir W. Page Wood said “ I am not at all inclined to dispiiic the proposi- 
tion (laid down by Counsel), that the authority of two does not nocossarily mean 
that you should find the naiues of the t\vo liquidators on tho piece (4 ])aper 
wliich forms the bill. But though the liquidators might well meet (tho four 
liquidators are said to have done so) and give authority to .some one, yet that 
must be as to the acceptance of a specihe bill, or other specific thing which is to 
be done ; and they may then say that their clerk or agent, whoever it may be, 
shall sign for them. That may bo a good acceptance under s. 95, hut at least 
you must have tlie judgment of the two liquidators upon the particular bill 
•which they authoriKO to be so signed. Tho grant of a sweeping authority to issue 
bills to the extent £16,500 without any judgment exercised as to the date on 
which they are to bo issued, tho propoitions in which they are to he issued, the 

amounts of the bills does not appear to us to be an act which it was eom- 

potciit to tho four li(|uidators to do in the manner proposed by their resolution,” 
and tho learned Judge held that the acceptances were invalid. The case came 
up on appoah’ and their Lordships affirmed the judgment of tho Court below ; 
Tho case is, however, only an authority for tho proftosition that liquidators are 
iiTiablo to delegate their discretion^ but that if they determine that cci'tam 
spiHulic bills should be accepted, they might delegate to one of thffir numhor tho 
powe!* of actually signing Ids iiaine for them ; but it is left a matter of doubt 
•whether under any circumstances liquidators can authorize one of their number 
to sign a bill in their name, 


^ Toderdell v. Farehmn Blue BridCf Co., L R. 1 0. P. 67L 
* £fi Tautim Go,) L. R. 25 Ch. B., 511. ^ 

® Lici Coir. Acfc Table A., G8, (3). In re Tam me Go,, b. R. 25, Gli. D., 511. 
^ In re Birmingham Banling Co., b. li. 3 01# G51. 

» b. R. G Oh.; 20G. ^ . 
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A transaction ^nvolying a general delegation of statutory powers “by one 
Company to anotlier is not witliin the powers of a Company. ^ As to a delega- 
tion of a statutory power by an agent to his sub-agent see Quebec and Bichmoud 
Tly. Go. V. Quinn.^ 

Under Act X of 1882. — Under the Criminal Procedure Code of 1882, ss. 
13, 14, the Local Grovernment may delegate to a District Magistrate its powers 
of placing any Magistrate of the first or second class in charge of a sub- division. 
And with the previous sanction of the Governor- General in Council the Local 
Government may delegate to any officer under its control the powers conferred 
on Special Magistrates. 

Under Act XV of 1882 , — Under s. 33 of the Presidency Town Small 
Canse Courts Act that Court has power to delegate non-judicial duties to its 
Registrar. 

Act XIII of 1884. — Under the Punjab Municipality Act, s. 33, the 
Committee of a first class Municipality may, subject to the provisions of that 
Act, delegate to one or more of its members the power of entering into any 
particular contract under the value of Rs. 500. 

^ Soe Beman v. Rufford^ 1 Sim N. S., 650, and Midland Bij. Co. v. Q, Western Rf/. Co,, 
L. U. 8 Ch., 841. 

« 12 Moo. P. C., 233. 
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LECTUEE III. 

EATIFIOATIOK. 

Whoro there may be ratifioaiion — Meaning of ratification — It is express or implied — Instances 
of express ratification — Evidence of ratification or implied i-atification — By acquiescence 
— Different meanings of acqnioscence — Instances of implied ratification — Qualified ac- 
quiescence is not siiQiciont — By silence — Eatification by long inaction — By minor on 
attaining fall ago — Standing by — Implied ratification by Judge —Essentials of ratification 
— Act must bo done for or oii account of person electing to ratify — Extension of principle 
in insurance cases — Must bo by a person in existence at the time the act is done — Dis- 
tinction between decisions of Common Law Coixrts and Courts of Equity — Act of agent 
ratified by administrator — No ratification of illegal and void acts — Not applicable to 
criminal oases— Distinction between ratification of void and voidable acts — Pull knowledge 
of material facts necessary — No ratification of pai't of a transaction — Effect of ratifica- 
tion — Of unautliox'ized acts of directors — Evidence of ratification by sbaroholders — 
Acquioscoxxco by dircctoi’s — Instances — Eatification of particular acts done by directoi’S 
in excess of their general authority — Eatification of alteration of articles of Association. 

Where there may be ratification. — ^Whci’e acts are done by one person 
on behalf of another but without his knowledge or authority, he may elect 
to ratify or to disown such acts. If ho ratify them, the same effects will 
follow as if they had been previously performed hy his authority.^ The power 
to ratify an act done ou behalf of another, therefore, implies or presupposes 
in that other the power to do that act himself. It may bo that the person who 
has taken upon himself to represent that other is in reality the agent of that 
other, but has exceeded the authority given him ; but on the other hand, he 
may have no connection at all with the person he ha^ assumed to represent. 

Meaning of ratification. — What is meant by ratification is tbe adoptic?»L 
and confirmation by one person of an act done by another wh% has asstimed 
to act for the former, after full knowledge of that which was done on his behalf. 

It may be express or implied. — Such ratification may bo, as will bo seen 
hereafter, express, that is to say, it may be confirmed by writing or by woi'd of 
mouth, or it may bo Implied from the conduct ov action of the person for whom 
the act was doiie’^% and that in a variety of ways. This doctrine is stated by 
Tindal 0. tJ., in Wilso7i v. as follows : — “ That an act done for another, 

by a person not assuming to act for himself, but for such other person, though 
without any precedent authority whatev^, becomes the act of the principal, if 

* liid. Oonfcr. Act, s. 196. Jn%. Ooufci\ Act, s, 196. ^ 6 M. G., 

H 
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Huhse(|uoistl^V v.iiitiei b) hitu, is tiie known and wcIl-ehfcaMisIied rule of law. 
hi that rase tlio principal ib bound l)y tlie act, whether it be for Ms detriment 
or his adYantin^'e, and whether it be founded on a tort or a contract, to the same 
extent as by and with all the consequences which follow^ from the same act done 
by his piwioiis authority.'' The case last cited is one of the leading' cases in 
England on ihe subject of ratification, and, as will be presently seen, has been 
expressly followed in this conntry. That the doctrine of raiilication was in force 
in this country previously to the Contract Act, may be seen from the case of the 
Secretary of St(de for India in Council v. Kainacliee Boyee^ which was a case 
hronght by the wido^v of the Bajah of Tanjore for a declaration that she was 
entitled to inhciit as heiress of the late Rajah ; and in which the Privy Council 
held that the CTOVornment had ratified and adopted the acts of its agent, the 
Collector, in seizing the property of the Rajah. 

Instances of express ratification. — With reference to express raiilication, 
it is nnnecebsaiy to do more than to give a few instances of such mtilicalioii, 
and to generally refer to the imineroiis cases wliicli there are upon the subject. 
The most marked ease which can be chosen for an example is, I think, that of 
Ancona v. there it appeared tliat the defendant a i/radesman had delivered 

and endorsed to one Wright, an attoiuiey and money-lender, certain promissory 
notes and bills of exchange, upon his discounting thorn for the defendant, 
Wright stated in his evidence that he came to London and saw one Tucker a 
member of the firm of Gi‘e ville and Tucker, attoimies in London, who had occa- 
sionaily acted as his agents. He had with him the pi-omissorj notes and bills 
before referred to, and he asked Tucker to find a client wdio would lend his 
name in an action ii^mn them. Tucker said there was no difficulty as he had 
the authority of Aneoua (the plaintiff). Wright then said ‘‘1 wash yon io 
receive these bills for Ancona and to bring an action upon them in Ins name 
and Wright then endoi’sed and delivered them to Tucker. On a ]n‘evit»nH o{‘t*a* 
sion Wright had a bill of the defendant’s, and asked Tucker if ho could find a 
client wdio would allow Ins name to be used in an action upon it, when Tn(*ker 
mentioned, Ancona, the plaintiff, and tiie action was brought in his name, and the 
money recovered. Tucker informed Ancona that the action hat! been ln*might 
in his name, and he adopted it, and stated tliat Grevillo and Tucker bad uhcd 
ills name before. Ho had, however, no knowledge that his name was used in ibis 
action, until after it was brought, but when told of it ho wans willing that it 
should go on. The Court hold that the plaintiff’s ratification of the acts of 
Greville and Tucker, was tantamount to a previous command, and made the 
acts done by them as his agents the same as if he had done them himbclL 

So where A entered into a contract for the sale of a quantity of oil witlimii 


V7 H. & N., 08G, 


7 Moo. I. A, 476. 
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the autliority or knowledge of B, and B on receiving information of the cir- 
ctimsiance, refused to he hound, hut afterwards, assented by parol, a%Ll samples 
of the oil were accordingly delivered to the vendees, it was held that B’s ratifica- 
tion of the contract rendered it binding’' npon liinid 

Instances of express ratification. — Further instances may he found in 
the cases of }PH::^maiu Ice y. Benham y. Wihon y, Tmiman^^ Beth 

Bmiur Ilnll v. Chofja Lall^^ Bedonjee Nesseewanjee v. Qool Malmned SaJiLh,^ Jones 
\\ Briglii^^ Maclean v. Diiun^^ Boames v. Spencer,'^ llagedorn v. Oliversou^^ and in 
Ahdoola bin Bhaik Alhj v, Bie^liens^^^ which was a case of ratification of the act 
of a public servant by his superior officer, and the Becrefarg of Slate v. ^ 
Kaniacliee Bogee BahabaM Set' also KiAien Kinker Gliose v. Borodak'iinlh 
in which jurisdiction was affected by the act of ratiii cation, and v. 

Bhiujwan and see also Gaol Mahomed Bait v. Bestonjeo Nes^erwanjee,^^ Ram 
Chunder Poddar v. Mar Idas Senf^ Jnggesur Bhuttobgal v. Roodro Rfnraiu RogP 
Evidence of ratification, or implied ratification.— As regards the evi- 
dence necessary for ratification proof of an express ratibcatioii is not indispens- 
able, for infc3mnces of ratification may be drawn from the conduct of tlie person 
for whoso benefit the act was originally intended. If he means to repudiate the 
benefit it is his duty to express his dissent^^ within a reasonable time of his 
being informed of the act done on his behalf ; and if lie fail to do so, his adop- 
tion of the act will, gonci'ally speaking, be inferred from his silence and it 
a])pears moreover that slight evidence of ratification will be sufficient to bind 
the principal, as whore a hrokei’, who signed the broker’s note upon a sale of corn, 
was the seller’s agent, hut the buyer acted upon the note by sending a servant 
to examine the hulk of the coi*n ; on the authozity of such note Lord Ellen- 
borough held ihat that was sucli an adoption of the broker’s agency as to make 
his note sufficient wifliin the Statute of Fi'ands.®^ And in considering whether 
any given facts arc sufficient evidence of ratification it is impf>i*tant to consider 
whether the relation of principal and agent already (^xists, or whether the person 
wbo has done the iiiianthoriised act is a mere volunteer. The distinction inferred 
from this difference is, that in the former case, although in the particular trans- 


* Boames v* SpemeTj 1 Dow. h Ry , 32, 

" 6 Ki. & B1 , 868. 

® 12 li. T. K. S., 266, 

6 M A a., 236. 

» L h, R 5 Offic,, 121 
« 7 Mad. H. 0., 360 
5 Bing , 533 • 

* 4 Bing., 722. 

® 1 Dowl & Ry., 32, 

2M..& S,, 485* ^ 


2 lad. Jur. 0. S, 17. 

7 Moo. 1. A., 470. 

*» 2 Eay, 656 
2 Hay, I. 

9 Mad. Jur., 450. 

« I, L. R. 9 Oalo., 46a. 

12 W. R. 290. [\Y E,, 67l. 

^ ‘® Kehal Knsfo Dass r. Piani Con mar Bhah^ 9 

m 

French v, Bachhoiae^ 5 Bari**, 2227. 

■“ Hovil V. Paoft, 7 East., ffU, (166). "* 
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action tlie agent lian o:cceeded liivS authority, an intention to ratify will always 
he prestimed from the silence of the principal who has received a letter in- 
forming him of what has been done, whereas in the latter case there exists no 
obligation to answer such letter, nor will silence be construed as ratilicationd 
Ratification may be implied by the act and proceedings of t1ic principal 
%vhen he is fully aware of the act professed to have been done on his behalf, 
by weak expostulation without direct repudiation, by long acquiescence witliont 
objection, or by silence. These matters arc questions of faci, and the stiilicieney 
of evidence warranting a finding of implied ratification, is a question therefore 
to be determined by the Judge. The evidence from which ratification may be 
im])liecl, should, as will seen from the following observations of Thesiger Ij. J 
in De BtmcJie v. bo clear and cogent. His Lordshii^ said, It is conipeient 
no doubt to a principal to ratify or adopt the act of his agent in purchasing 
that which such agent has been cmplo;ycd to sell, and to give np the right 
. which he would otherwise be entitled to exercise of cither setting aside the 
transaction or recovering from the agent the profits derived by him from it ; 
and the non-repudiation for a considerable length of time of what has been 
done would, at least, be evidence of ratification or adoption, or might possibly 
by analogy to the Statute of Limitation constitute a defence; bul before the 
principal can properly be said to have ratified or adopted the act of his agent, 
or waived bis right of complaint in respect of such acts, it sliould be shewn 
that ho lias had full knowdodgo of its nature and cii’cumstances, in other 
words, that he has had presented to his mind proper materials upon which to 
exercise Ms power of election, and it by no means follows, that because in 
a case like the present ho does not repudiate the whole transaction after it has 
been completed, he has lost a right actually vested in him to the profiis derived 
by his agent from it. It appears to us also that, looking to the claiigm\s whicfi 
would arise fi-om any relaxation of the rules by which, in agency matters, the 
interests of principals are protected, the evidence by which in a particular easo 
iLis sought to prove that the principal has waived the protection afforded by 
those rules, should bo clear and cogent.’’ 

Different’^meanings of the word acquiesceEce.^—Thc term “acquies- 
cence,” is one which was said by Lord Cotfcenham in Bnhe of Lmls v. Amhvnif^ 
ought not to be used ; in other words, it does not accurately express any known 
legal defence, but if used at all it must have attached to it a veiy dilTerent signi- 
fication, according to whether the acquiescence alleged occurs while the act 
acquiesced in is in progress or only after it has been completed. If a person 
having a right, and seeing another person about to commit, or in the coiirBc of 
committing an act infringing upon that right, stands by in such a manner as 


Evans on Fr. & Ag., 79. 


»» L. B. ^Ch. D., (312). 


® 2 rii , 117 . 
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really to incloce the person committing the act, and who in%ht otherwise have 
ahstaiiicd fx’om it, to believe that he assents to its being committed, he cannot 
afterwards be heard to complain of the act. This, as Lord Cottenham said in 
the case already cited, is the proper sense of the term acqniescence,” and in 
that sense may be defined as acquiescence under such circumstance as that 
assent may be reasonably inferred from it, and is no more than an instance of 
the law of estoppel by words or conduct. But when once the act is completed 
without any knowledge or assent tipon the part of the person whose right is 
infringed, the matter is to be determined on very different legal considerations. 
A right of action is then vested in him which, at all events as a general rule, 
cannot be divested without accord and satisfaction, or release under seal. Mere 
submission to an injury for any time short of the period limited by statute for 
the enforcement of the xight of action cannot take away such right, although 
under the name of laches it may affoi’d a gi-ound for refusing relief under some 
paihicnlar cmcumstance ; and it is clear tliat even an express promise hy the 
person injured that he would not take any legal proceedings to redress the in- 
jury done to him could not by itself constitute a bar to such proceedings, for the 
promise wmuld be without considei'ation, and thei-efore not binding.’’^ 

Instances of implied ratification. — The following are a few instances of 
implied ratification. Whei*e part owners of a vessel, one of whom had affected 
an insux^anoe of the vessel and had informed all his co-pai’towners that he had 
insured for all, and they stood by and did not object to what ho had done, this 
was held sufficient evidence of ratification again where an entry of the 
payment ol praemia had been made in a praemia book belonging to part o^vners 
of a vessel, which book was open to the inspection of the other co-pax’towners, 
who had actually inspected an extract from such book, aixd had made no objec- 
tion to the insurance, it was held that the part owner had insured with the 
authority of his co-owners.^ So where a Mrs. Adams a lady residing in England, 
■who had given authoxnty under powers of attoxmey fx'om time to time in 1847, 
18G1, 1862, and 1868 to various pei’sons for the purpose of managing her estate 
iu Itidia, gave such a power to one Shaw, who in 1862 gi^anted a mocni'aii lease 
to ibe naib of the estate ; and it appeai^ed that he had done so aftc^c* full enquiry; 
and subsequently one Steer was sent out to India to manage this estate (either 
jointly with Shaw or alone, was not clear) and ho after enqiiiiies into the matter 
of the lease, and as to the state of the land granted thex’eundei*, appeai^ed to have 
reci>giii7.ed, and by I’ecogniiion conJffi’med the lease, and further confirming it by 
I'cceipi of rents. And in 1870 the administrator of the estate of Mrs. Adams 

* Ik Bimohe v. AU^ L, R. 8 Oh. D., (314) por Lord Cottenham. 

^ Ftemh v. Backhouse^ S Burr., 3737, ® 

* HoMmofh r» Qleadow^ 3 Bing. N. 0., 15|. ^ 
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felled to iiave tlie loaiie set aside on tlie gwand that it had heen granted collii- 
sively at a low rate ; the charge ol: collusion was, however, withdrawn ; Sir Ri<*hard 
Couch who delivered the judgment of the Court held that Shaw had authority to 
grant the lease ; that Steei* had had sufheient authority to enquire into the pro- 
priety of thopottah being granted, and, after making enquiries, to ratify iviiai had 
been done, that even supj)osing the original transaction liable to be set aside, 
tlie ratitication of it by a person having antbority from Mrs. Adams to make 
enquiries and ratify what had been done would have rendered it valid ; and 
finding that Steer had gone so far as to make enquiries regarding the poitah and 
also the state of the lands covered by it, and could find notliiiig improper, but on 
the contrary, had granted a lease of a similar naturae in 1860 , hold tliai under 
these circumstances Mrs. Adams could not he presumed to have lumaincdin iguor- 
aiice of such acts on the part of her managers, and added : “ We concur with the 
Snb-ordinate Judge in thinking thafc the owner in England must 1)0 presu!iu‘d to 
know what was being done on her behalf by her agents. The owner got the 
benefit of those acts, and it is a fair presumption that she took pains to ascertain 
what the agent was doing, and to kecx 5 herself acquainted with the way in which 
the estate was being managed.”-^ This judgment was subsequently atlirmed by 
their Lordships of the Privy Council, ^ who with reference to the point of ratifica- 
tion, said : — Their Lordships are unable to say that the remarks made by tbo 
High Court on that subject, are open to any substantial objection.” 

So whore a moidgago was made by a lumbadar of bis own share, am! the 
shares of his co-sliarex’s of certain xox'operty, as agent on their pai‘t, in order to 
raise money to pay Government revenue ; it was held that tho co-shai'ers being 
aware of the fact of the mortgage, and not having at tho time repudiatetl it, 
and moreover having acquiesced in tho decree of first iiiBitinco which awardtul 
them their shares on payment of their quota of the mortgage debt and interest, 
must be taken to have thereby consented to the act oE tho lambabars wliich 
was done on their behalf.^ 

Qi^alified acquiescence is not sufficient.—Thoro must, liowever, be more 
tlian qualified acqiiiesconco, as where one Toolseraia a j>roprictor of a eer- 
tain meiial which was, however, in the actual possession of his nephew 
Doorga-Pex'shad, who in the year 1854, in the capacity of mortgagee of 
Toolserani’s mehal executed on Toolseram’s behalf a wajiboolurz, and at tlic 
time of execution not feeling himself in all probability fully authorized to act 
for Toolseram, sent for Toolsoram to sign for himself, but not finding him, 
signed for him, Toolseram died in 1857, and his heix’s mortgagiui, it is pre- 

^ AnundGlmnder Bom v, Brmghtofhf 17 W. K., SOI. 

« 21 W, B., 42S. ^ 

Bunchum j, M%mgU Bingh^ 2 Agra H.^0,, 207. 
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biixD.eit tiio same melial to some one else, (the report veiy meagre, the 
nature of the suit not being even shown). It was contended, that there had 
been an acqiiicseence in Doorga Pershad’s acts, and that the heirs of Toolserani 
were prevented from repudiating the competency of Doorga Pershad to bind 
liiin by the ’waj ibool nrz ; held that the original proprietor Toolseram was not 
boxiiid, as Doorga Pershad had signed as mortgagee and not as agent; that even 
assnming Toolseram and his heirs to have been fully acquainted with Doorga 
Pershad’s acts the most tibat could bo inferred was that this subsequent 
acquiescence, supposing it to be established, was only an acquiescence in Doorga 
Pershad’s act to the extent and in the qualiiiod manner in which his consent 
was givend 

Ratification may be implied from silence ; neglect or failure to re- 
pudiate. — Thus where a fatlicr and son, J. S. and T. J. S, respectively, as 
mortgagees with power of sale, agreed to sell to the plaintiff all their estate and 
interest hi a certain poice of land. This agreement was signed by the plaintiff 
and by T. J. S. for himself and his father ; the son had no antecedent authority 
to sign for ids father, hut the father was aware that the agz^eement had been 
entered into five days after it had been entered to, (if not before), as was proved 
by tbo father’s letter to his solicitor in which he referred to his son having been 
so foolish as to enter into thot agreement. J. S. and T. J. S. afterwards sold the 
land to another party. The plaintiff then brought his suit for specific perform- 
ance of the agreement. Stuart V. C. held that the knowledge and acquiescence 
of J, S. raised a presumption of ratification and said, “ It conld not he considered 
that any express act on his (the father’s) part, such as attaching his signature to 
the agreement or any oilier solemnity hy him, after ho became privy to the act 
done hy his son on behalf of both, was essentially necessary. Subject to his right 
to a reasonable opportunity of expressing his dissent, every additional day and 
hour of silence after he became privy to the contract operated as tacit acquies- 
ce nco and raised the assumption of assent AMioiigli he, the father, had 

sworn in his answer that ho novor recognised the agi^eemcnt and had alwa}’^ 
refuvSod to adopt it, he did not venture to state, nor w^as there any evidence to 
prove that at any spociliod time, or by any specified woi4 or deed, ho in any 
manner expressed his refusal or oven acted in any manner so as to induce 
a belief of any such refusal or dissent before the commencement of the suit.^ 

Ho where a Imshand allowed his wife to have control over certain property, 
and to mortgage ifc ; it was hold that he was not to ho allowed to come forward 
some time afterwards, and defraud the mortgagee hy disputing his wife’s tiile.^ 

^ Bhaymriith v. Mohmi) 2*Agra U, 0., 129. 

® V, Siromj, 4 lur. N. B,, 108; aflflvmo^ on appeal, p, 982. See also Trince v. Clarh^ 
I B. & 0., 186. Smith r. Eodson^ 4 T. E., 311. l^ergimon t. Curring^fo 9 B. & C,, 59, 

® Moorad&e JBeelee v. W<>E., (^864), 318, 
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Blit mere .silence is not always sufficient^; Yet wliere a person wlio was a 
general agent borrowed money for his principal in his principaFs name ; the 
money being carried from the bank from which it was borrowed to the Treasury 
of the principal, and expended for his use ; entries having been made in the 
principal’s books as to the loan, and also as to the mode by which it was dis- 
bursed; portions of the loan having been paid off by ticcadars of the principal 
under orders or assignments. Peacock C. J. and Levinge J. held that there was 
a sufficient prima fade case made out to show that the principal was liable for 
the money advanced to his agent, as the principal if he had looked into his 
affairs at all must have been aware of these facts, and as ho did not in any way 
repudiate thom,^ So also whox^e a jmincipal receives the proceeds oC a distress 
made without authority by his gomasta, he thei'eby tacitly i^atifies the act of ids 
goinasta,^ 

Ratification by inaction — of act of Guardians. — Long inaction unac- 
counted for will be taken as ratiheation.* As to ratification by a person who 
has attained majority, of acts done by his gnaixliaii during his minority see 
Tagore Lectai^es for 1887, p. 382, and the cases thci*e collected ; and also the 
case of Eoteaka7il Bose v. Nohin Oliuiider Bose,^ 

Ratification of a deed by being witness thereto.— The question how far 
a person can be said to i^atify a deed by being a witness thereto, was disciibsed in 
the case of Bam Gliimder Foddar v. Bari Bos 8e7i,^ there duiing the iifotimo of a 
Hindu widow, her son, the then presumptive heir to certain property of which 
she Vas in possession, conveyed it to purchasei’s by deeds to which she was not a 
party. Subsequently she by sepai'ato deed I’atitied the conveyance. This dt‘ed 
was witnessed by a more remote rcvei'sioner. The son died during tlio lifetime 
of his mother, and the witness to the deed became the next roversionaxy heir ; in 
a suit by him after the widow’s death to recover possession, it was coiitcndcil 
that he being a subscribing witness to the deed by his mother, must bo taken to 
have consented to and haye known the effect of it and was bound by it. 
Claxih 0. J. said : “ I think that as a pi*oposition of law that doctrine cannot 
be mamtainecl. Ho doubt if parties subscribe a deed as witnesses, and tliero is 
evidence, or the circumstances of the case induce the Judge to believe that they 
knew what the contents of the deed were, the Judge is at liberty to infer that 

^ Bajr^arrein Dei) Oho^odhry v. Kabheechimder Ghoiodhry, 18 W, 11., 404. 

^ Bmwaree Lall Bakoo v. Mohebh Binyh^ 2 Uay, 644. 

® Bamjoi/ Mutidul v. Kallrjmo'hwh Boij Qhoudhry, Marsh. 282 ; 1 II«y. 289. 

^ Ishan Cimnder Mommdar v. Breekant Nath^ 9 110. Kamurooddeen Sutkh y, Bh 

11 W. B., 1S4. Ptw'me«8ar Ojhna%, Goolheef 11 W. l?r., 446. Boidonath Deij v, Hum 
Ki$ho7'e Dey^ 13 W. B., 106 . Doorg^ Olmrn Bhaha v. Baw Bamiun 13 W. B»^ 172, 
6 | 0 . 

♦ I. L. B., 9 Oalc., 463. 
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tliey were consenting parties to it it constantly happens tliat persons 

snbscribe deeds as witnesses witbont liaving" the least notion what they contain ; 
and if people werd to he held bound by any instrument which they so subscribe^ 
it might be a dangerous thing to witness any other man’s signature.’’ 

Standing by. — Standing hy and taking no steps to repudiate may nnder 
certain circumstances amount to ratification.^ But where the owner of certain 
land was not aware of its having been sold hy his father to a third person, but 
having heard of such sale subsequently, stood by and allow^ed the purchaser to 
bnilcl upon this land, the owner was held not to he able to recover the land 
without compoiisatiiig the purchaser, althongli it could not be said that he knew 
and acquiesced in the salo,^ And when the proprietors of an estate on being in- 
formed by their agent of a proposal to obtain a lease of tbe property, refused 
their consent, and the agent notwithstanding gave the proposer a written ordei* ** 
to take possession as lessee, hut gave no notice at the time to the proprietors, hut 
subsequently informed them of it, held that the proprietors were not under obli- 
gation io take early steps to disavow the act of their agent.-^ 

Implied ratification by a Judge.— Where a Judge made an order express- 
ed to bo by consent of the parties concerned, and in exorcise of his discretionary 
powers under Act XX of 1863, s. 16, referring certain matters in difference 
I>etw’'e 0 n the parties to three arbitrators for final determination to make tlxeir 
award in writing and submit tlie same ” within a certain period. Each arbitra- 
tor delivered a separate award, two of whom found for the plaintiff. The 
Judge made a decree in accordance with the award of the majority of the 
arbitrators. The defeiidant objected on the ground that there was no provision in 
the ordci* of reference to the effect that the finding of a majority should prevail. 
Holloway and Kindersley JJ., held that there could ho no doubt that the Judge 
might when he made the order of reference have inserted as a provision that 
tbe decision of the majointj should he that of the body of arbitrators and that 
there was no reason why his ratification of that mode of decision, wholly within 
his discretion, should not bo equivalent to a previous commaiid.'^^ 

ESSENTIALS OF BATIEICATION. 

I. The Act done must have been done for or on account of the person 
electing to ratify. — The act >soiight to bo ratified must be one done avowed- 
ly for, or on a<Jcouni of the pex'son eh‘(‘ting to ratify, and not one done for, or on 
account of the agent himself. Thus where two ladies, the adoptive mothers of 

* Jorden v, Money, 5 H, h. Oas., (213). ^ 

** ^imrlcai Karmndas v. Nmnunddin Kai ^ Bom. H. C. (0. 0. J.), 77. 

» UMool BuMsh T. Buheadm, X4 W. R , 378. 

* lumiedy Kanuga Bmmga v. Amhalum, 7 Mad. H. (?, 173. '• 
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one Ramcliandra, mortgaged properties wliicli liad vested in Raineliaiulra as 
the adoptive son of the ladies; Ramcliaiidi'a at that time being of full age; 
it was sought to show in a suit brought on these morigagcs by the mortgagee 
against the ladies and the adopted son, that the moidgages liad ht^coiue etfecdiial 
tlirongh the subsequent conduct of Jdamchandra who it was proved Inul ])i‘cnnised 
to the ladies that he would redeem the mortgages, and had stood by and allowed 
the mortgagee to carry out the provisions of the mortgage deeds las own 
deiriment by paying maintenance to the ladies and by paying olf certain iiioi i- 
gages created by the ladies previously to Eamchandra’s adoption. hJelville J , 
held that the mortgagee was not entitled to succeed ; stating It is in ovidenee 
that Ramchandra promised the t-wo first defendants (the ladies) that lie would 
redeem the mortgages; but he made no promise to the mortgagee, nor wtis iluu‘e 
any consideration for such piomi&c as he made. hTor ean the promise Inive ihe^ 
effect of a ratification ; for a ratification of the nnauthoiized contract of im ugeni 
can only be effectual 'vvhoii the contract has been made by ihe ageud ,i\owedly 
for, or on acconiit of the principal, and not when it has been niadtu as in the 
present case, on account of tlie agent himself d 

So also wdierc an insurance broker being instructed to effect au opeut policy 
for £5,000 for the plaintiff against jettison only ‘‘subject to dee!4iraiioiii there- 
after,” and the broker being unable to effect the insurance, deelart^d certain deck 
cargo shipped for Ostend on hoard one of the plaintiff’s vessels on the biiek of a 
general policy whicli ho had previously effected for himsedf “ u|H)n any kinds of 
goods and merchandize as interest might appear,” and got this pobHy iiiitiaknl 
by the underwriters ; a loss by jettison having happened, it was held tliat it was 
not compotont to the plaintiff‘ to maintain an action against the iiutlerwritcrH 
upon the policy, the contract not having been made wdih him, nor on !\is boluilf 
at the timed In that case it was moreover clear that the plaintiff mn er in- 
tended to ratify the broker’s contract in iota, but only so iiiucb tluu’eof as was 
sought to bo a])propriated to him by the broker, lirle J., in his judgment i!i 
iliat case says, “ it is clear if w that no one can sue upon a contract unk*sH it hm 
been made by him or by an agent professing to act on his behalf, and whoso act 
has been ratified by him.” Seo also on this poixit^ Wilson v, Tfimman and Aneomt 
v, Marks 

ExtensioE of the principle in insurance cases.— A. mdo extension has 

been given to this principle in respect of policies of insurauce, «ir., find persoim 
who could not be named or aseex^tained at the time of the policy are allowed to 
come in and take the benefit of the insui'ance ; but then they must be pernoiw 
contemplated at the time the policy vms made. Thus in William v. Norik China 

^ Sh%dilheamr v. Bam Chimdra, h L, B., C Bom , iC8. ** 0 C B N. S,, Bill, 

Wathon ?. II 0. B jM. S., 75G, # 7 II A (laii. 
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Imumnce Oo.,^ wliere a policy of marine insurance is made by one person on be- 
balf of anotlier without anthoiity, it was held that it might be i*atihed after the 
loss of the thing insured, by the party on whose behalf it was made, even thongii 
he knew of the loss at the time of such ratification. Cockbnrn C. J., said : The 
existing authorities certainly show that when an insurance is effected without 
authority by one person on another's behalf, the principal may ratify the insurance 
even after the loss is known. Mr. Benjamim asked ns, as a Court of appeal, to re- 
view those authorities. His contention was that there could be only a ratification 
when the principal could himself make the same contract as that ratified. Ad- 
mitting that for general purposes this rule may be good, the authorities which wo 
are asked to overrule are much too strong and of two long standing to be got over. 
When a rule has been accepted as the law with regard to marine insurance for 
nearly a century, I do not think we ought to ovei^rulo it lightly, because insurances 
have probably been effected on the basis of the law that has so become settled, 
and mischief might arise from the disturbance of it. Moreover, I think that 
this is a legitimate exception from the general rule, because the case is not 
within the principle of that rule. Where an agent effects an insurance subject 
to ratification, the loss insured against is very likely to happen before ratifica- 
tion, and it must be taken that the insurance so effected involves that possibility 
as the basis of the contract. It seems to me that, both according to authority 
and the principles of justice, a ratification may bo made in such a case.” Hor 
in such case is it necessary that the ratification should take place during the 
time of the risk.^ 

II. Eatification must be by a person in existence at the time tie 
act is done. — Ratification can only bo by a person ascertained at the time of the 
act done by a person in existence either actually or in contemplation of law ; 
as in the case of assignees of bankrupts and administrators, whose title, for the 
protection of the estate vest by relation. The case of an executor 2 ‘equircs no 
sucli ratification, inasmuch as he takes tTom the wiiil.^ The case of Kelner v. 
Baxter^ is an example of the xmle that where an agent contracts for a non-existe^ 
principal no subsequent ratification by the principal afterwa'^^s coming into 
existoiico will avail. Tliore the plaintiff sold goods to the defendants, addressing 
thora on behalf of iho proposed Gravesend Royal Alexandra Hotel Company, 
the defendants accepted the goods on behalf of the Company, and made use of 
them, tliG Company was not at that time incorpoi^ated and did not become so 

^ h. E. 1 0. P. D , 757. 

* Zucem V. Crawford, 2*B, & P N. E., 269, Souf/i v. Thoinpwn, 13 East, 274, Sagedorn y. 
OHmrson, 2 M. S , 185, bufc see Bell y^Jan^on, 1 M & F5 , 200. 

» For Wiltes J., Kolmr v. Bcmfer, L, E. 2 0. P., 18 Soobt v. Lord Bhurg, L. E* 2 0. P*, 
255. ^ 
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uhI]! suisL iMiK* tJioi%arcls. Tlie mcox'porated Company on coming into existoiuT, 
rail lied Hie parc‘]ia«;e made on its "behalf. Bab the Court held that the d{‘r{mclant«4 
were personally liable as there conld bo no ratifieaiion ]>y a yHaneipal tIio 
was not ill existence at the date of the contract and thei’C being no primnpal for 
Tvdiom the defendants could be agents, they ihcmselvea were liaise, (hi ibis 
latter point of the personal liability of the ag’eiit, the case Ims Ixtii quest ioikhI 
as is stated in Benjamin on Sales. ^ So again Williams J., in (hitin v. 
and LancabMre Fire Insurance Compa7uj,^ says: — “to make a con(ra(‘i Nulid, 
there nmst bo parties existing at the time who are cnptible of eoni meting 
There it was held that a coiiti’act made between the ]iroj(K*iorH and ilu‘ din‘c- 
tors of a joint stock Company provisionally registered, but luit in tmans nunle 
conditional on the conipietion of the Company, is not binding upon IIutsuIi- 
setinentlj coin])leicly registered Company, although ratified and eoufirmetl by 
tho deed of settlement. So in Wilson v. Swannfi it is said “ilu^ law obviously 
requires that a }>ersou for whom the agent piTfesses to aei mtisi he a person 
capable of being aseortained at tho time. It is nob necessary that ho should 
bo named, bat there must bo such a description of him as Hindi amount to 
a reasonable deseri[ition of tho ])erson intended to be bound by the contra i‘t.'^ 
Tho oaso of Kchtcr v. has been followed in ilfc?/uo/o v. .Por/o If y. 

Gol where Lord Ooloridgo J., said : — “ The doctrine of ratification is iimpplicalile, 
for the reasons given in ilio judg-monts in Kehier v. Baxter. For sa]jposing that 
there was a contract betxvecn tlie plaintilfs and cei’tain persons liefore the exist- 
ence of tho Company which the directors had authority to ratify on behalf of 
tho Company, the case of Kehier v. Baxter is a distinct authority to show that 
the Company conld not I’atify such a contract, because they were not in existence 
at the time tho coniraet was made.” It has also been followed in the hhn press 
Fngiueerlng GompHiug^ where a contract -was entered into by A and B whli C? 
acting on behalf of a Company intended to be formed, that tlie foruKU' should 
soil to the Company a certain business, part of the terms of the agiwment 
bemg that sixty guineas should bo paid to J. and P, solicitors; and the me- 
moraiidiim of^ association adopted this agiTomont and the Dh'oetors sul)hiH|uc*ni- 
ly ratified it ; an order having been passed to wind up the Chun pany, #1. and 
P. claimed to prove for tho 60 gaimeas, tho Court held fhat tlie eoiiiraet 
having been entered into before tho Company waas in exisiemT, (‘ould not by 
mere ratification become binding on the Company, and that a eoniimd beiwecui 

* Soo per Williams J , ia Kollman v. Pid/in, Oaiabe Elies, 254, Boujamia ou 22L 

® 12 0. B. H.S., m-k 

® 11 0. B. N. S., 706. 

^ L, K. 2 C. P , 174. 

® li. R, 0 0. F„ 503. 

' « Xi. K. 10 Oh. D., 125, 
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A and B to wliicli J and P were no parties, would not entitle J and P to proceed 
against tlie Company. In delivering judgment in tliis case James L. J., said, 
Hotwitlistanding wliat was said by Malins Y. C., in Bjpiller v. Paris Bhabing 
Binh Gompa7iy} it appears to mo, that it is settled, both in the Courts of law, and 
by us in the Court of Appeal in the case of in re Hereford and BoutJi Wales Waggm 
and ^Engineering Company that a Company cannot ratify a contract made on. 
its behalf before it came into existence, cannot ratify a nullity. The only thing 
that results from what is called a ratification or adoption of such a contract is 
not the ratification or adoption of a contract guCi contract, but the creation of an 
equitable liability depending upon equitable grounds.” So again in re the 
Noriliumherlnnd Avemce Gompanyf* a mutten contract was on the 24*111 July 
1882, entered into between Wallis as trustee for an intended Company, to tlio 
effect that that Wallis who was entitled to an agreement for a lease from the 
Metropolitan Boai’d of Works, should grant an under lease to the Company 
and that the Company should erect the buildings. The Company was incor- 
porated on the 25th July 1882, its memorandum of association did not, how- 
ever, mention the agreement, but the articles adopted it, and provided that 
the Company should cainy it into effect. hTo fresh agreement with Wallis 
was signed or sealed on behalf of the Company, but the Company took pos- 
session of the land, expended money in building and acted on the agree- 
ment which they considered to be binding on them. The Company failed to 
complete the buildings and the Metropolitan Board re-entered. The Company 
being in course of winding up, the trustee in bankruptcy of Wallis took out a 
summons to be allowed to prove for damages againt the Company for their 
broach of the agreement, which form of action amounted to an assent for 
damages for breach of agreement. Chitty J., decided that as the Company was 
not at the time of the making of the contract in existence, according to Kelner v. 
Baxter the contract could not bo ratified. And on appeal this point -was not 
disputed. The ease of Hoioard v. The Batenb Ivory Manufacturing Company 
however, is one showing the view the Courts of equity take on this subject. Thoi;o 
one Jordan entered into an agTcemcnt with one Wyber who purj)oried to act on 
behalf of a Oom^any about to be formed^ to sell certain property to the Com- 
pany. The Company was formed shoi'tly afterwards with a memorandum and 
articles of association containing provisions for the adoption of the agreement 
by the directors on behalf of the Company, with, or without modifications ; at 
meetings of the directors at which Jordan was present, resolutions were passed 
adopting the agreement, and accepting an offer by Jordan to take payment of 
pari of the paroliase-mo uey in debentures jn lieu of cash, and directing the seal 


^ L. B, 7 Oh. D., 308. 
« L, It. 2 Oh. D., 621. 
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of tlie Company to ®be affixed to an assignment by Jordan to tlie Company 
of tlie propoi^ty comprised in the agToemcnt, and to debentures to he issued to 
Jordan. Both of -wliicli acts were duly performed ; and tlie fjoin])aiiy took 
possession of tlie property. Tbo Company was subsequently wound tip, and ilie 
liquidator took from Jordan an assignment of oilier property (*om])riscal in the 
agreement; certain of tlie boldcrs of tlie debentures allotted to Jordttn bronglit 
an action to establisli and enforce tlieir securities but we2*e met by the liquidator 
contending that tliero was no contract between tbo Company and «ltn*dnTi. It wtis 
urged that the contract between Jordan and the Ctinipany could not be ruiiii(*d 
by the Company on the authority of cases proceeding on the decisions in luhier 
V. Jjnxtpy\ and in re the Nortlmmherla ncl Avemw Hotel CompanifJ Bui the Court 
held iliat there was evidence that a contract was entered into hy ilie Ck)mpany 
under Jordan, to the effect of the previous agreement as suhscqucnily modified 
by the acceptance of debentures instead of cash, and that ilu‘re was, theu’e- 
fore, at the time when the debentures were issued an existing debt due to the 
Company : in other words the case was decided on the doctrine of novation. 

Distinction between decisions of the Common Law Courts and those in 
Court of Equity. — It rqipears from the eases above cited that the Courts of law 
in England strictly apply this doctrine ; and that the Court of Equity although 
recognizing and applying it, endeavour where it is possible and equity demands, 
to avoid its consequences by infori’ing or searching for facts creating a liability 
depending upon equitable grounds for the qmrposo of graniingrcliof to tbo suitor. 

Act of agent ratified by Administrator. — An instance of one of ihe 
class of cases referred to by Willes J., in Kehier v. Baxter, as to ratification 
by a person in existence in contemplation of law is that of Foster v, Baies^ wiiere 
goods belonging to an intestate’s estate were sold after the death of the iuiestaio 
and before the grant of letters of administration, by one who had bcaui 
agent of the deceased in Africa; the goods having been avowedly sold for, and 
on account of the estate;^ ilie administrator sued tbo pitrelia^^er from the 
jvgent for the price of the goods ; it was held that as the act tiie agent had 
been ratified Jiy the plaintiff after ho had become administrator, tlu^ title 
relatingback to the time of the death of the intestate, it was no valid ohjeetiem 
that the intended principal was unknown at the time to the j^erson v ho iut.eudiHl 
to be agent. 

III. No ratification of void and illegal and acts.—Thero ran 1 m* no 
ratification of a void and illegal act.^ For if a coiitraet bo Vokl on the 
ground that the party who made it, in the name of another, had no aulhonty 
to make it, this is the very thing whsksh a ratification will cure ; but if it is void 
on the ground of its being of itself, ^nd in its own nature, illegal am! void, no 

^ ^ Ii. E. Oh. D , 16. ® Com, ** Oonfirmaiion, (D. 1). Co. lift., 205 {b). 

» 12 M & W., 226. ♦ 
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ratification of it Tby tlie party in whose name it was made lby%;notlier will render* 
it a valid contract. Tims a minor cannot on coming of age ratify a mortgage of 
liis immoveable property made by Ms guardian under Act XL of 1858 witli- 
oiit the sanction of tlie Coert, such a mortgage being void ah initio under the 
Act.i Thus, where the defendant’s name was forged by one Richard Jones to 
a joint and several promissory note for b02O, dated the 7tli November 1869 and 
purporting to be made in favour of one Brook by the defendant and Jones. Whilst 
this note was current the defendant signed the following memorandum in 
order to prevent the prosecution of the forgex*, at the same time denying that the 
signature to the note was his or written by his authority, “ I hold myself 
responsible for a bill dated the 7th November 1869 for £20 bearing my 
signature and Richard Jones in favour of Mr. Brook (the plaintiff).” Kelly 
0. B., Channel and Pigott B. B., held that this meinorandum could not be 
construed as a ratification, that it was in fact, an agreement by the defendant 
to treat the note as his own. in consideration that the plaintiif would forbear 
to prosecute Jones, and was therefore void as founded on illegal consideration.^ 
Doctrine not applicable to Criminal cases.— The doctrine of ratification 
does not apply in a criminal case. Thus where the question was whether a 
prisoner who had been tried for murder, convicted, and sentenced to death, had 
been tried convicted and sentenced legally, inasmuch as the appointment of tho 
Judge who tried him, had not then been sanctioned by tho G-overnment of India 
as required by Act XXIX of 1845, Sausse 0. J., said : — it was suggested, rather 
than attempted to be argued seriously, that the well-known legal maxim omnis 
ratihahitio retrotmhitur et mandato priori acquiparatur applied to the present case, 
and that the subsequent ratification of the Act of the Governor in Council of 
Bombay, by the Governor- General of India in Council, validated all intervening 
judicial acts. Xo case was cited in which such a doctrine was upheld in a 
criminal case. There is neither principle nor authority to support the pro- 
position, and it would be a misapprehension and misaj^plication of the principle 
involved in the above maxim, which is founded upon the relation of principal 
and agent, to apply it to a case like tho present.”^ 

Torts may be ratified.— An unauthorzed act founded on tort may be the 
subject of ratification, but a ratification of a toi't will not free tho agent from 
responsibility to third parties.*^ 

^ Mauji Mam v, Tara Birghf I. L. B. Z All , 852. 

® Brooh V. Mooh, L. R. 6 lx., 80. 

® Meg, V. Rama Qopal, 1 Bom. H. 0., 107. 

* Mai Kishenchand v. Bheoharan, 7 All., H. 0^121. KallymoJmn MaichotodJiry r, Mamjoy 
Mundul, 2 Hay, 289. Stephen v. Blwall, 4 M. & S., 250. Ahdoola Un Bhaih Ally v. 
Sl'phem, 2 Ind. Jur. 0. S., 17. Mani Shafkamndari BeH v. Bukhn Mandal, 2 B. L. B., 
(A. 0. J.), 227, Qmah Ohmder I>as^v> QUlenders ArhnthmU B. L B., (A,^* 

J.), m • 
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Ratification # Yoid and voidable acts, distinction*— Tli ere is a distinc- 
tion between an endeavour to ratify a void and a voidable act, the foriLier 
eaunot, as we liave seen, be x^atiliod, bixt tbo latter may be ; as where a iisiifriic- 
tiLiiry mortgage was granted by tbe agent of a minor to one Jeetiiu Bam, as was 
alleged, without aiitliority, and subsequently the right, title and iniis’est of the 
pinpert j mortgaged was put np for sale in execution of a decree obtained against 
the minor ; upon the auction- purchaser attlm execution sale eiidoavoiiriiig to take 
])ossessioii, Jeotiiii Ram set up liis title under the usufructuary mortgage which 
Jmd then two years to run; the Court held that the act of the agent was the 
aid of the minor wdiich until avoided by a distinct act on the part of the minor 
on liis coming of age, must be considered as valid, but that as more than four 
years had elapsed since the minor attained majority, and he had not rigmdiaded 
the usufjmetuary mortgage, it must be taken to be good ; and that iherefore all 
that the auction-purchaser was entitled to, was the rc\crbioii of the minor in 
the property after the usufructuary moxtgago had expired^ 

I¥. Principal must have knowledge of material facts— There can 
]>c no valid ratiiieation made by a person whoso knowledge of the facts of 
the case is inatiwially defective.^ The pinnciple by which a ])orson, on whoso 
behalf an act is done without his authority, may ratify, and adopt it, is as old 
as any proposition knoim to the law, but it is subject to one condition in cin- 
der to make it binding ; it must bo either with full knowledge of the character of 
the act to be adopted, or with intention to adopt it at all events, and luider wliat- 
ovor circumstances.^ Thus where the plaintih: let to Umosh Oluinder Banerjee, 
who had boon employed by the defendants, a cai’go boat to land certain goods, 
and during the landing of the goods a dispiute as to the terms of hiring arose, 
and on Umesh Chunder refusing to pay %vhat wms alleged by the plainiilT to lie 
due to him for the hii’o of the boat, the plaintihl refused to give up certain 
bales then remaining unlandcd fi^om his boat. Umosh Ohunder thereupon 
cominunicated the circum^ances to an assistant in the defendant’s firm, who 
•uffcerwai’ds went to Umosh Ohunder and foinibly took tlu^ goods from ilu^ 
plaintiff’s boat without satisfying the plaintiff’s lien thereon, and tlie (lefondani’s 
firm received them into their godowns. It was proved that Umesh Cluimler 
and the assistant acted without the knowdedgo or authority of tiie defemkuits, 
and that the defendants received the goods without any knowledge of how tlH*y 
had been obtained except so far as letters written by the plaintiffs atii)rm*j 
to thexn may have conveyed knowledge of the fact that the plaintiff claiineil 
a Hen on the goods, such letter giving no information as to the circa WHiaiiceH 

Iluree Bam r. Jmtun Bamj 121 W. R,, 37S. Bee also Kehal KnUo y, Mamvhmulur 
Bhafh ^ W. ik mi. 

- * SavBry S H. b. Oas., 627. Ind. Cunte. Acfc, s. 108. 

® Per Wiiles J., Bhoi^jphato af Lime Go. y. Green , U, E, 7 0, P., 5G. 
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under wMcli tlie goods laad been taken ; Peacock C. J., belcitbat in tb© absence 
of STicli knowledge on tbcir part, tbe receipt of the goods by tbem did not 
amount to a i^atification of tbe ’^’Tongfnl act of tbeir assistant and Umesb 
Clinnder so as to render tbem liable in an action by tbe plaintiff for damages.^ 
On tbe question of tbe effect of tbe receipt of tbe goods, Peacock C. J. “ Tbe 
letter (written by tbe plaintiff’s attorney to tbe defendants demanding tbe 
return of tbe goods) did not state or inform tbem of tbe circumstances under 
wliicb tbe goods bad been taken out of the plaintiff’s possession, but merely 
tells tbem that Messrs. Judge and Heckle who were tbe plaintiff’s attorneys, 
bad been consulted with reference to the defendants having trespassed on bis 

cargo-boat and taken forcible and wongfnl possession of tbe goods Tbe 

defendants knew that they bad not committed any trespass on tbe plaintiff’s 
cargo-boat ; and this letter gave them no such knowledge or notice of tlie 
circumstances as rendered tbeir subsequent receipt of tbe goods a ratification 
of tbo trespass. It might bavc put tbem to an inquiry as to tbe circum- 
stances under which tbe goods bad been taken ; but they were not bound to 
make that inquiry, and tbo fact of tbeir not inquiring, could not convert 
their subsequent receipt of tbo goods, without knowledge of tbe real state 
of tbo facts, into a ratification of what they did not know.” But where 
a landlord directed a bailiff to distrain for rent, giving special directions to 
tbe bailiffs to take goods only on tbe demised premises, and tbe bailiffs 
took some cattle belonging to tbe persons outside tbe demised premivses ; 
and tbe baliff after sale, made over tbe whole sale proceeds to tbe landlord. 
Paxko B. held that tbe act of tbe landloi’d in directing tbe sale of tbe cattle 
and receiving tbo proceeds was a sufficient ratification of tbe acts of tbo bailiffs 
in making tbe distress as to such of tbe cattle as were taken on tbe demised 
premises, beoanse tbe taking of thorn was within the original authority given; 
but that as to tbe others taken outside tbe demised promises, tbe landlord could 
not be liable, unless he ratified the acts of the bailiff's with knowledge that they 
took tbe cattlo elsewhere than on tbe demised preSiises, or unless be meant to 
take upon himself, without enquiry, tbe risk of any irregularity wbich they 
might have committed and to adoj)t tbeir acts.^ Both acquiescence and ratifica- 
tion must be founded on a full knowledge of tbe facts, and further, it must be 
in relation to a transaction to wbicb effect may be given thereby ; therefore 
where tbo accounts of a bank in liquidation bad been changed so as to represent 
tbe bank as a debtor in respect of a sum which bad been borrowed by its 
manager for its own purposes : — ^held that the doctrine of acquiesence and rati- 

* Grish^handra Dfis v Qillandeff Arhwthmt <?o , 2 B. Ij, E. 0. C., 140 

* JSmrw v. Bmck 13 M, & W., 834. See akolS'mif/? v. Calogm, 2 T. R , 188, (note) and 

Kallymohmi Ohowdhry t. Rumjo\^ Mandat, 2 Hay*, 280. ^ ^ 
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litatiou by tlie ]i(|U!iiaiing* aiif horitie.s would uot avail to I'oiiilta* the bank liable 
ro pay a delji wliicli it xicver owed.^ 

¥« Mo ratification of part of a transaction.— Tliere can l>e no ratiii- 

catioii of a part of a trauBaction. Whcro a person lias ratified any unauthor- 
ized act done on his belialf he thcrchy ratifies the whole of the triinsaetioii, of 
wdiicli such act forms part.^ So if a principal adopts the act of an aceut in 
ies]>f'rt of a pnrcluisc of pi'operty, he must take tlie property subject to the 
coudiL*oc& r iiicli the agent lias incumhered it "wiili, not withstanding’ any secret 
ail aiigeiiicri between the agent and himself unknown to iliii’d parties.*^ 

EiTect of ratification. — The effect of ratification is iliat the piincipal 
tlu ichj heeoiucs I’esponsihle for the acts done on In's heludh in the same manner 
j'*, Lhongh Stick acts had hecn oiiginally performed hy hi.s ])revious authority/^ 
A" ttgabssu 1 lie princijral the ratification is retroactive and is e<|iiivaleni to a 
])iioi eoiiiiicuid. Its effect as between the principal and agent is that imnio- 
cliaLi.i\ a t j aiK-^actioii is ratified hy the [)j*incipal, the agent is indieved from all 
le'^poa^ill‘''i\ In the matter ; its eircci on him is therefore to absolve him from 
all lu"*. or damage aiibing out of his previous unauthorized act. Its effect as 
betueeu tlu^ tdiiid party and the ag-ent, is that it will relieve the latter from all 
responsil)i]iiy, save in the ease of a ratiiication of a tort committed by tlio 
agent; fur in such ease both tlio ]u*mcipal and agent will be liable to such 
third person. Its effect as between the third party and the principal, is tbat 
as soon us the ratiti(‘ation has iaketi place, the former is in a position to demand 
from the principal fall performance of the contiact or oilier transaction entered 
into by his agent. Ah between the principal and third parties, although ratiii- 
cation will in general bind the ])rineipal and render him liable to be sued by 
siicli thi i‘d party, yet this mile is not universally applicahle ; where the act is 
beneficial to the ]uincipal and does not create an immediaio rigid to have 
some act or duty performed hy a third party, bat amounts Bimply to the asser- 
don of a right on the part of the principal, tliero iho xmlo seems gemuully 
^l>pli(*ablc. Bui where t?ie unauthorized act done by iho agent, would, 
authorized, have the effect of subjecting the third person to damages, or 
/ terminating any right or interest of the third pei’son, it cannot, by rati- 


^ ha Banqm Jacgiws QarUer v. La Banque B^Bpargne de la cite da Montreal^ Jj. 11. 13 
App. Cub., 113. 

^ Inch Conir. Act, s. 190. IIoiul w Tach^ 7 East, 163. Smith v. IMsntiy 4 It, 217. 

Wilbon v. Foalier, 2 Sk\, 858. Bn^fto^oe v. Whitmore, 0 H. h. Cah., 31)1* 

® Inhenahirnder SuKjh y, Shama Ohiini, W. R., (3801), 3. 

* Iml. Conir, Act, s. 190. Boawes r: Spemser, 1 D. & R,, 32, Mocieau y. Diinu, 4 Bisrig , 
Best onjee Ne$m'wanjec Mahomed Baiuh, ^ Ui\d> i£. C., 309. Manm 

V. Bemm^ 2 Ex., 307, (188), 
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fication, "be made to liave shcB. effect.^ Thus if A lioldsj^ a lease f rom B, tei^- 
minalble on tliree montlis’ notice ; C, an nnantliorized person gives notice of 
termination to A. Sncli notice cannot be ratified by B, so as to bind A.^ This 
illustration appears to liave been taken from a case put by Parke B., in 
delivering judgment in Buron v. JDeninan^^ tliero it is said that notice to quit 
given by an unautliorizod agent to a tenant is not good and cannot be 
ratified ; and the ground of tliis is, that it is a notice to quit an estate, and 
tlie tenant is entitled to suck notice as be can act upon witk certainty 
at tlie time wben be receives it, so that bo may deliver up possession at the end 
of the period of notice witbout being liable to further claims in respect to 
the remainder of the term> So a demand of goods made by an unauthorized 
agent on behalf of the owner will not by subsequent ratification by the owner 
support an action of trover.^ It will be noticed that the unauthorized act of 
the agent cannot bo ratified by the principal if it would have efiect of sub- 
jecting a third person to damages^ or of terminating any right or interest of a 
third person ; the word damages ” must, I think, be considered as meaning 
legal damages ; and it is therefore uncertain whether the section would cover 
a case when the third person is put to the expense and consequent loss in costs 
of a successful suit for specific performance brought against him by the person 
for whom an unauthorized agent is acting. If this view is correct, then an 
act by an unauthorized agent which merely makes a third person liable to 
a suit for specific performances, as distingnshed from a suit for damages, 
might fall within the principle of Bolton Tartners v. LamheH^ and admit of 
the act being ratified by principal. That case was, however, decided in 1889, 
long after the Contract Act was passed, and is an extension of the principle 
of the relation back of ratification to the original act done by an unauthorized 
agent. But whether the case can be said to be within s. 200 or wlictlier it 
falls without it, the case should not he passed over. In the case referred to, 
an oiler of purchase was made by the defendant to Scratchley, who was the 
agent of Bolton Partners (the plaintifis), but wt^ not authorized to make 
any contract for sale j the offer was accepted by Scratchley on behalf of the? 
plaintiffs. The defendant withdrew his offer, and after the w^lidrawal, the 
plaintiffs ratified the acceptance of the offer by Scratchley. In an action by the 
plaintiffs for specific performance, it was held that the ratification of the 
plaintiffs related back to the acceptance by Scratchley, and therefore the 
withdrawal by the defendant was inoperative, and the plaintiffs were entitled 
to specific performance. It will bo noticed that the question under the Contract 


^ Sfcory, 246. 

^ Solomons v. I 63. 

L, E. 4i Oh D., 205. 
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Lot would be wiie|dier tlie act of Scratclilj in accepting tlte offer, uxmld 
ham tbe effect of subjecting tlie defendant io damages^ it inighi liavo done sog 
if lie liad merely accepted tbe offer and failed to carry it tiirougli ; but it would 
not necessarily have done so, for he might have sold. 

Doctrine applied to acts done by Directors. Ratification of irregular 
transaction by assent of shareholders.— There is. however, yet auotfier class 
of eases which should be referred to, and that is the class of cases in which 
the doebrino of ratification has heen applied to acts done hy direclors of a 
Company when acting in excess of their powers. Biicb feanhactious in the 
conduct of a Company’s affairs though in their inception invalid, may iit*ver- 
theloss ho made binding, as between the Company and it’s siuirehoiders, by 
the snhsecpient ratification or assent of all the siuireholdcrs evmi though 
fciicdi assent be informal and shown only hy aeqnlesecnec. It must how- 
ever, he remembered that transactions of a Company which mv. uUra vires 
in the strict sense of the 'word, are no more capable of being 2 ’atitied than are 
transactions -which are void for illegality. This may ho seen from tlie wnrds of 
liord Chelmsford in the Ashhimj Hallway Carriage Company v, Jllclas} The 
contract entered into hy Mr. Riche -was not a voidable coiitmct merely, hnt hcuhig 
in violation of the prohibition contained in the Company’s Act, was absolutely 
void. It is exactly in the same condition, as if no contract at all had bem made, 
and therefore a ratification of it is impossible. If there had been an actual 
ratification, it could not have given life io a contract which had no existence in 
itself, hut at the utmost it would have amounted to a sanction by the share- 
holders, to the act of the Directors, which if given before the contract was 
entered into, would not have been valid, as it does not relate to an object within 
the scope of the anomorandam of association.” T3*ansactions, however, wlutdi uro 
not uUra vires in the strict sense of the word, that is, which are not outside the 
powers of the Company, hat are outside the power of any nmjoiuty, however 
numerous, not amounting to the entire body of the shareholders, can be Tt’afilicHl. 
It is of such transactions, Daow propose to refer to. As to whether in kucIi. 
&ses the acquiescence has been made out, is a question for the Judge, and to 
cstahlisli it, ihhas been said, that there must he soiiieihing more than pro- 
bability, or even strongex' than probability, there mnsi be farts fnun wlurh 
the inference of authority may legitimately bo drawn,^ And again in 
of Lime Co. v. Gremi^ it has bcexi pointed out the direction which mtvh hudn 
should take, namely that, in establishing such ratification it is enough io nhow 
circmiiBiances which ai’o reasonably calculated to satisfy the Court that I ho 
thing to be ratified came to the knowledge of all the sharelioIderH wdio chose to 

* L. E. 7 H. L., 053, (679). 

“ Per Williama J., in Mtzgerald v. DresBer, 7 0. B. N. S., 374. 
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enquire, all liaviug tlie opportunity and means of enquiry .i’ And in JeJiangir 
Bustomji Mody v. Shamji Ludha} Sarjent C. J., lias said tliat “ there can be no 
acquiescence witliout knowledge of the circumstances, but a knowledge of so 
much of the circumstances as would put a reasonable man to further enquiry is 
sufficient, and the fact that he makes no further enquiry, is the strongest 
proof that he acquiesces. 

Acquiescence by Directors. — Instances of irregular transactions by Direc- 
tors being ratified or not, haye arisen most frequently in cases turning on the 
question, whether directors have borrowed money in excess of their powers- 
And on this question, the judgment of Wilson J., in Kernot v. Walton,^ is most 
instructive, as laying down the principles of law, when such transactions are 
sought to he valid on the ground of subsequent ratification. In the particular 
case referred to, under the articles of Association of a limited Company the 
directors had power, from time to time, without any previous consent of the 
shareholders to borrow any sum of money not exceeding Bs. 50,000, on the bill, 
bond, note, or other secuiity of the Company upon such terms as tliey might 
think proper, and had power with the sanction of a special resolution of the 
Company previously obtained at a general meeting, to borrow any sum of money 
not exceeding in the whole, together with Bs. 50,000, the sum of Bs. 1,00,000 : 
one Kernot advanced in 1879 to the Company a sum of Bs, 60,000 ; no previous 
sanction was given to any of these advances, although a general meeting of share- 
holders was called on the 18th April 1879, at which a resolution was passed 
em])owering the directors in addition to the sum of Bs. 50,000 mentioned in the 
Ai^ticles of Association, to borrow a fuid}her sum of Bs. 50,000. This resolution was, 
however, never confirmed. On the 4th October 1879, an extraordinary general 
meeting of the shareholders was held, at which meeting a resolution was passed 
sanctioning a mortgage to Kernot of the whole of the Company’s property with 
the exception of a garden, to secure the payment of a sum not exceeding 
Bs. 1,00,000 for advances already made and to be made, with interest at 7®/^. 
This resolution was confirmed and the mortgage •was executed in December 
1879. Subsequently the Company was ordex’ed to be wound up, and Kernot 
advanced a claim against the Company for Bs. 1,20,787. A shaieholder named 
Cainpbeii had, however, objected at all those meetings to the borrowing of money 
fox' the use of the Company and to the moi^tgage, but his objections had been 
overruled. Wilson J., held that the transaction of the Company, if valid were 
valid on the ground of being within the scope of the auihoiity of the directors, 
or on the ground of subsequent ratification. That the principles of law appli- 
cable to this latter ground, showed (1) that any act in excess of the Memoran- 
dum of Association is vVholly invalid anSl cannot be ratified Ashbury By, Go> v. 
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Ehche,'^ (2) tliat an a^i of tlie directors ultra vires of tlie directors under tlie ariiclcB 
of Association, "bat not boyond the powers of a majority as restricted by the arti- 
cles of Association, stands on a diftoi’ent footing, and that such an act can be rati- 
fied by a meeting of shareholders duly called The Union BcmJi of Ansi mlia^ 

(3) that if the articles ol Association restrict the powers not only of the directors 
but of the majority of the shareholders, and those re strict ions have not been 
observed, so that tlie act done is outside the articles of Assoeiaiioti altogether, 
and ultra vires not only of the directors, but of the meeting vhieh has done or 
sanctioned it, the act, provided it be within the scope of the I^leinoruaiduin, may 
bo ratitied, but the ratification must be that of the whole body ol share- 
holders Fhosphate Go, v. GreenA That it w'as under the last liead that the ease 
then before him fell, and as the acts of the directors -were beyond the powers 
of the directors, and beyond the powers oC a majority, (])ecause deal i eg witli 
the (picbtion of boiTOwing, article 13 of the articles of association imposed vv- 
strictions on borrowing, vk,, that it must be with the santdion of a spt'cial 
resolution previously given at a general meeting, and this expressly extdiid- 
cd a siibso([Uoni ratification by any majority of sliareliolders,) ther<'foro 
in so far as the borrowing was in excess, it could only bo raiilkal !)y 
the whole body of &hai*cb elders, which in the case of the J^ho^jjhale (Join” 
pany y, GreeUy was held to have been given by the tacit accpiiescenee of the 
shareholders, who had fall knowledge and opportunity to object. That at 
the end of 1878 the Company had borrowed in excess of its borrowing pow(‘rK 
Es. 13,000, and that the resolution of 13th Apinl not being a speeial reso- 
lution, the validity of the borrowing tinder it must depend on ratilh^atioii. 
That although in March 1880 the report and accounts wore circulated fo 
sharehokIei\s, which in April were adopted, yet there was clear c\i(I(siee 
that Campbell one of the shareholders had dissented iliroughout from tbe 
of these transactions, that it could not ho assumed that he had ever inleiuhnl 
to ratify any of the transactions which were done irregularly, ami ilmi, the 
absence of assent by him^ was as sufficient as tbo objection of all. The 
learned Judge therefore found that the excess of borowing biyond the po\^<n‘s 
defined in the Articles of Association, was not good in the first instance, and inui 
never been eifeotually i-atified as to all sums borrowed within the !(s. 5AUiHJ 
limit, but that as to all suras borrowed under the moiTgago within flu* lOlMd^lO 
limit, with all interchis, the loan wms valid. On appeal From this judgmc*nf, the 
Court without doimirring to the principles of the law laid down by tlie leiUiM‘d 
Judge held following In re Cefii Mining Gowpany\ Waierkno v, ami 

in re German Mining Oo.® that tlici^e was a distinction between Ioann whicii t% 
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Company is empowered to raise under its borrowing powei^, and debts wliicli 
in meeting its current liabilities and in tbe actual carrying on of its affairs, 
tbe Company or its agents, on its bebalf, have contracted, and tliat tbe advance 
by Kernot did not amount to a borrowing witliin tbe articles of Association. 
Tbe decree of Mr. Justice Wilson was tberefoi^e amended as far as it disallowed 
tliat portion of tlio debt due to Kernot previously to October 1879 in excess 
of Rs. 50,000. i 

Ratification of particular acts done by directors in excess of their 
general authority given by the Articles of Association, does not extend 
the power of the directors so as to give validity to acts of a similar 
character done subsequently. — This is exemplified by tbe ease of Lvine V. 
Union Bank of Atislralia,^ In that case on the 2Sv(l December 1807, tbe directors 
obtaiaed a letter of credit Ko. 150 for £10,000, and on tbe lltli September 1868, 
a letter Ko. 141 for £50,000, and stated to that effect in tlieii* report of the 29tb 
October 1868, wbicb was ratified at tbe half yearly meeting of that date. Lettei* 
No. ] 50 expired on tbe 29tli March 3 869, but was renewed. On the 9tb Septem- 
ber 1869, the directors obtained another letter of credit No. 153 for £50,000, but 
this act was never assented to or ratified by tbe sbarobolclers. In a suit by the 
Union Bank against tbe assignee of the right, title, and interest of the Oriental 
Rice Company to enforce an equitable mortgage wbicb bad been granted by tlie 
Ooxnpany to secure advances made by tbe Bank, wbicb witb interest amounted 
to £15,296, it appealed that tbe then actually paid up capital was never more 
tban £17,000 ; and that at tbe end of 1870 tbe balance duo to tbe bank was £8 ; 
and that tlic sums claimed in tbe suit bad been advanced in February 1871, viz, 
£10,000, under letter No. 150 and £50,000, under letter No. 153. It w^as con- 
tended by tbe Bank that tbe limitation of tbe power of borrowing was merely 
a limitation of tbe autliority of tbe directors, and that it was not a limitation of 
tlie general power of tbe Comj>any, or of tbe wbolo body of sbarcboklers and 
that tbo acts of tbe directors in excess of their authority might be ratified by 
tbe Company and rendered binding. Their Lordsbijs considered that this con- 
tention was correct, that it would be competent for a majoiity of the share- 
holders present at an extraordinary meeting convened for that object, and of 
wbicb object due notice bad been given, to ratify an act previously done by the 
directors in excess of tboir authority ; and that they v^ould not have been pre- 
paired to say that if a report bad been circulated before a half yearly meeting 
distinctly giving notice that the dii‘Gctors had done an act in excess of their 
authority and asking the meeting to confix^m the report and ratify the act, this 
might not bo sufficient notice to bring tb^ratification within the competency of 
the majority of the shareholders present at the half yearly meeting ; hut that if 

* Ksmot V. Walion, I. L. B. 9 Calc., 14. , * L. E. 2 App Oas., 360 j 1. K E. 3 Calc., #50. 
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was held, at wliich a resolution was proposed “ that tile asfreement of the 
13th Septemher 1888 between the Companies be and the same is hereby ap- 
proved and adopted, and that the directors be and are hereby authorized to 
carry into effect the same agreement.” The notice summoning the meeting, 
stated that the resolution would be proposed, but did not suggest any reason 
why the contract could not bo carried into effect without the sanction of a 
general meeting. The resolution was passed, but not in such a way as to 
make it a special resolution. A suit was then brought by one Grant against 
the two Companies to restrain them from carrying out this agreement and an 
injunction was moved for on the ground that the directors oC Thompson’s Com- 
pany had no authority to enter into the contract as the articles prohibited a 
director from voting upon a conteact in wbich ho 'was interested. Mr. Justice 
Ohitty refused an injunction, and on appeal it wuis urged for the appellant that 
the directors conld not, being interested, make a contract which would bind their 
Company, and that a general meeting could not by a mere ordinary rcsoJiition 
affirm that contract, for that to do so would be an alteration of tlxo articles, 
which could only be affected by special resolution. LoiM Justice Cotton 
on this last point said; ‘‘The ratifying a particular contract which had 
been entered into by the directors with out authority, and so making it an 
act of the Company, was quite a different thing from altering the articles. 
To give the directors power to do things in futnre wdiich the articles did 
not authorize them to do, would be an alteration of the articles but it is no 
alteration of the articles to ratify a contract which lias been made without 
authority.” On the question as to wli ether the contract was a nullity, his 
Lordship said, “ There w^as a contract entered into on behalf of the Company, 
though it was one which could not ho enforced against the Company, ari»icle 
100 prevented the directors from binding the Company by eontrtid, but there was 
nothing in it to prevent the Company from entering into such a contract.” Lord 
Justice Bowen held that the Company did not pur])ort to alter the limits of the 
anihoriiy given generally by the ai'iicles to the directors ; that although ih^ 
articles di<l limit that authority, ycd iliere was nothing in them 1o ])rcvont the 
Company from giving special power to the directors in a particular ease as to a 
puriiculnr (‘untract ; tlio Company having adopted the contract at a g^oncrai 
meetiiig made it their own, which w^as a ratiticaiion of an unauthorized act, not 
an alitnniion of the articles.- 


* Urani v. Imfui KuiiiditUi Sidlthhacl Ry. Co , L It 40 <jk U , 1135 , 58 L. J (’h. D , 211, 
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KHVOrATION 0 ¥ THE AUTHORITY. 

How autliont}^ uiaj bt* revoked —May h<‘ express oi hjiplicd — Examples of express and implied 
nnocanou— Cknural rule a]>pbca{>le to all cases where authority has not been e\erci‘^eci 
ai !ill— Exception wlierc^ auilmrity is coupled with an ititerest — If exercibcd mnsi bo 
revoked <m reahonable notice — What is r<‘asonable noiice- No effeci on ar^nnit and third 
unii! nolici — iievac.dion of .agency for a fixed ])enod— Ceanpenbaiion for rt vutMtiou 
of sneh aaeney—Iluinntiition by agent— -iJy completion of ai^ency hnsim^bs— “b,v Hie (kMtli 
of Ikeprin ipal — E.\cepTion to ihis rule — Agent’s did} on lernnnntion of agenev by death 
of priiieipai — By death oi tigent — ^By iinsoundne.ss of mind of Principal— Kmmledgt^ of 
unsonmlmbsof nuinl-— lly aiiwiiiinltu'sH of mind of agent — ‘By iiibohaaiey of Principal — 
iSoiice of insol vem‘y—Agmd\s mbohency—ElTect of insoUamey of agent on principal’s 
light ^ i niinaiion of autiioiiiy of buh-agtnls — Ivcsiauc— Hevoctiiiun of Trusts. 

Ho¥/ tlie authority may be revoked.*-' Tlie and Biost obvioug mode 
In rtn nention vnn be is by a revocation on tbe part of iiie 

principal, For inasnitieh as the tiolhority in ilie Brst place in of tbe will of the 
principal ami for his bmicfit, it ro]lo\\s that it ctui bo exercised only so long as 
ihc principal tlesires, Tiic general rule therefore is, that an agency may be 
terniinaled by the principal revoking his aiithorityA 

Express or implied. revocation maybe either ex prisss, or implied 

by emidiict.*’^ Express revocation may bo given either in writing hy formal or 
informal ins! riimeut, or verbally, blit it should be clear and nnmisiakable. It 
may b(* implied eiidior by inference from the contents of the contract of ageue^^, 
or from, us has been stated, the conduct of the principal. 

Express. —It is hardly mmessary to gi-ve instances of ex])resH ri^voeaiion, 
Imi one may bo found in Jliirsf^ v. Widson xvhero one Watson reipnssied a man 
:^Mnod Hurst to sell for him a plot of laiul on tiu' esplanade in Bombay ai any 
rate exceed the price at vvhiidi he Watson hud himself bought it, agreeing to 
give Hurst the agent, half the net proihs of the sale as I'cmuneraiion ; and 
Watson .shortly after giving these directions WTotc to II ni\st a letter revoking 
file authority given, which letter was duly received by ITurst. Hubs(S|iient!y 
to this revocation, Hurst who had secured a pureluiber for the land, conn 
municatod this offer to Watson but it %vas not accepted by him. On a so it 
brought on the agreement by Hurst against Watson, it was held that i hirst 
could not recover on the agreement, which had not been performed on his part, 

^ Iiid Conir. Act, s. 201 . Vinor’s 8 Co. 81 6. Bulluleo Lall v. Indurimhe Kvwcr 
^ aw. E^41. 

^ iiicL Contr. Act, s, 20^. 



REVOCATION OP THE AUFTIORITT. 


83 


tlie obtaining tlie offer after revocation not having the efffct of putting him in 
the same position as if the agreement had been performed.^ A further instance 
of an express revocation is found in Toppin v. Healey there the defendant 
employed the plaintiff' to negotiate a loan on some of the defendant’s property, 
the plaintiff' to he paid commission if he procured the loan, but none if he did 
not ; before the plaintiff* had done anything in the matter the defendant wrote 
to him, varying the terms on which lie would accept the loan. The plaintiff 
endeavoured to obtain it on the latter terms, but failing to do so obtained an offer 
for a loan on the terms the first auihoiity, which tlie deiendant refused to 
accept. The plaintiff sued tlie defendant for (x>mmi>ssion upon work and sciwices 
rendered. Erie J., held that it was clear law that where an agent is employed, 
that employment may be revoked before performance, and that the plaintiff was 
not entitled to recover. 

Ixapliod. — ‘Instances from which implied revocation may ho inferred pre- 
sent more difficulty, and no general rules can be well laitl down, but there am cir- 
cumstances under which it can bo infcm'ciL For instance a power containing 
a pmvisiou foi‘ tlie donor to bo al liberty to appoint another agent in the pla(*o 
and stead o£ the agent originally appointed, has been held, if exercised, io he an 
implied revocation ot‘ the autho3‘ity.^ And again as where a man employs an- 
other to sell a house foi* him and before that other sells the lionse, he sells 
it himself ; or as where T appoint an agent to sell my honso and 1 
gubscquenily appoint another person to sell the same house foi* ine, this 
would amount to an implied revocation. Decisions on this point are, 
however, few and indir(x*fc ; the authority most in point is the case of Dn7r/M- 
,soR V. Dmlds^ There the owner of jiroporty signed on a Wednesday a doeumenr 
which ]mi‘])orieil to be an agreement to sell it to one Dickinson ni a ii\cd m n o 
But a })()slscri])t was added which he also signed that "'the oliVr Io hi* Infi 
over until thaday' 9 a. M.'’ The owner vSold it io another per^un i Li \ 

Subsequently, before 9 A. M. on Erklay, Dickinson acee^itedtho offer : hrld (intt lUe 
offer to sell io Dickenson could be wiihdiuwn before acceptance, and that a ^n\% 
to a third party which came to the knowledge of the person to vyhom the oher 
was made was an effetffual withdrawal, 

General rule when applicable.^ The gtmerai rule, however, that an 
agency may ])c dotcomuncil by tht* priiudpal r*e\oking his' authority, is strictly 
appl5<*a]>U3 to Util ca^es wlien^ tin* auiliority has not been cNcnvisi'c! at aII/‘ It? 

^ y Bout. IL C., 4.00. Keu also Lumh^tj y. Michnlsan^ W N,, flhb >}, 120, 

^ II W K. {Bog.j, mi ^ 

^ SiH* Vi<hHti< hiu tjti v* lihiichtitidt'iti 1, b. li. 5 Bool, 253, Hee also Hndtun w 2 

8tark, r>(i 

^ lA ii, t (ffi, D,, 4f>3, Boo a!st> v, 'Xh Lvnn, h ll 5 B 1) , ^ 

* ioil Couir. Act, s. 203. (hhsoN Moo , 3i. 



M 


nif 1 U\ <M'' \ . 


%vill not, lioU(‘\('r, < lu' has ]iinis(‘lf aii iatorosi' in the* 

matter of ilu‘ ao’ouey, for in biich ease, the aufclioriiy eaiiBt>f, in the a!)som*cM>f 
ati i^xpj'eKSh coutinci to the contrary, bo bn’rainated to the prejudice of snob 
interest.* On this point Hawkins J. in Read v. Andemm,^ wdien dealing with 
the implied antliority in a. commission agent to pay a bet which ho had been 
employed to make, said : — As a gcnei^al rnic a principal is no doubt at libcity 
to revoke tlie anilioiifcy of his agent at his mere pleasure ; bat there are cxeep- 
tioiKs to this rule, one of which is, that when the antliority eon f erred by the 
principal is coupled wdth an interest on good consideration, it is in coidemplaiioii 
of l(\\y irrevocable, that is, though it may he revoked in fact, that is to say, hy 
express words, snch revocation is of no avail. In the [)r(‘sent ease the authority 
to pay the bets if lost was coupled with an interesf ; if wik the plaitiiilT's 
security against any loss by reason of the oliligation he had ]>csNoually iueuiTed 
on ih(‘ faiili of tluit authoriiy to pay ilu‘ bets if losi, the (‘onsidtu’at ion for ihat 
authority was the l<iLiiig upon himsrlf that re'-ponsihilif y ai the dtdVndaidfs 
retpiest. fh’twiou^ to the niakiinr of the bet, tlu‘ authority to het might htymul 
all douhi ha\e been revokcsl ; but the iiist<int the Inhs were made and tlu.^ ohli- 
gMtiou to pa) Ihem if lost incurred, the authority to pay iHsnnn*, in my judg- 
meni, ir 3 ’i‘Vocal>h‘ in law. In other words, the case may be staftnl thus. If a 
principal employs an agent to do a legal act, the doing of whieli may in the 
ordinary cotinso of things put the agent under an ahsohite or contingent 
obligation to pay money to another, and at the same time gives him an autho- 
idtj, if the obligation is incurred, to discharge it at the principal’s expense, the 
moment the agent, on the faith of that authority, does the act, and so incurs 

the liability, the authority eea.ses to he revocable The opinion I ha\o 

expressed as to the irrevocability of the authorit)’- to ])ay lost bets applh‘s only 
to cases wiiero the agent by the principal’s authority makes the bet in Ids owm 
name, so as to be personally I'csponsiblc for them.” Tliat tlie authority must hti 
coupled with an interest consideration^ is shewn by the <*aso of Rtdritjh v. 
Athlmon,^ where the authority was held to be revocable on the ground of want 
of consideration. 

Coupled with an interest, meaning of. — The term "^authority conpled 
with an interest,” has been explained to mean an agreement given on sidlieieni 
consideration whereby' an antliority is given for the purpose of securing muuo 
bonelit to the donee of the authority.”^ According to the case of Smart v, 

^ hub Coatr. Act, s. 203. Brhtow r Taijlor, 3 Stark, 50, 51. Bivmlen \\ Ilullandy 7 ¥ea., 
38. WaUhY, Whitcomhj 2 Isp., 605. Qaiinjcn v. Morfon, 10 B. & C., 73b v. 

Watson^ 3 Bom. II. 0. 400, FishO v. Miller^ 7 Moo , 5^7. Abhoit v. Btmtie'n, 3 Join 
&bab, (013). , 

h E. 10 B. D., 107. 

® 6 M. & W I 670. ^ 

* V. iSctadfXJS, 5 G. B., 895. 



“REYnOATlON OF FlIF APIIIfUMTT, 


fl<{}bdars^ tliis doctrine in England, has been heid to ap]>l^onlj to cast\s wlun*o 
the authority is given foi' the purpose of being a security, or as Lord Kenyon 
expresses it, “as a part oi‘ the .security;” not to eases where the authority is 
given independently, and the interest of the donee of the authority ari.ses after- 
wards, and incideiitly only; as tor insiaucc, where goods are consigiied to a 
factor for sale (which confers an implied authority upon tlie factor to sell ;) anil 
afterwards the factor makes advances; siicli wumld not be an authority coupled 
with an interest, but is an independent authority, and an interest .subsequently 
arising. Smart v. Saudars ha.s been followed in De v. Frost? Ho again 

in Walsh v. Whitcome^^ Lord Kenyon expressed liiniBcIf on this point as foi- 
lo^yg : — “In general they (power.s of attorney) are revocable from their naiure ; 
but there are exceptions ; whej*e a power of aiiorney is part of a ,secui*ify for 
money, there it is not revocable ; whore a power of attorney was made to levy 
a fine as part of a security, it was hold not to be revocable ; the principle is 
applicable to every case where a power of aiiorney is necos.sary to elTectuate 
any security, such is not revokablc.” There may, however, be .some doubt 
wiicther the distinction laid down in Smart v. Saiidars^ and tlxe oilier English 
cases cited, is strictly followed out hy the word.s of section 202 of the Contract 
Act ; the word.s there used appear to bo wddo enough to include cases wdiere the 
authority is given independently, and the interest of the donee of the authority 
arises afterwards. For the agent may himself have an intei‘o.st in the property 
which forms the subject matter of the agency, in cases in which he ha.s made 
advanco.s and has a lien therefor; and it appears clear that where he has such 
an interest, revocation of the authority, might be prejudicial to such intere,st ; 
on the other hand illustration (b) to this section appears to point to the consign- 
ment and the power to sell being given at the same time for advances incurred, 
and if so, this would fall within the rule as laid down by Loixl Kenyon ; illus- 
trations have, however, been held to form no part of an Act and as there are 
no Indian decisions rai.sing the question under discus.sion, the qne.stion musf* bo 
left in doubt until it is judicially decided on. ^ 

Arrangement to pay salary out of rent gives no interest. —An arrange- 
ment to pay a salary out of rents, will not amount to an authority coupled with 
an interest; thus, wdiero a poi-son by an agreement in the nature of a lettea- of 
attorney constituted another manager of bis property, empowcTing bim to 

^ 5 0. B., 805, (918). 

^ 8 Moo. P. 0. N. S., 158, (105), (170). 

® Esp. 505. Boo also v. Morfnn, 10 H. i\ 7:11. Jfodti^nn v Andpn^on S 

B. & C., 843. . 

Mamk Ram v. Mahir had, 1. L. E. 7 AIL, KoijIaAichamhr v. So a af urn Ohituy 

BamoiSi 1. L. R 7 Oalo., 1S2. As to iho intention of tlu* Lci>iHlafnro w’lth I'igatd fco 
ohjori of illiwkaHons, Soo Bioktils Siibst, h.iw, p, XXIV. ® ® 
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folloei tli{M‘oniN, .uyl fo i<ike Ks. kl annually out of tlu? rents oolleeitMl ; and 
a«*roeini>’ Ilia I if tla‘ work v^as done by otbcrj^, lie would ^ive I he* maiiai^’er 
o'cnoraiioa aftc'r i»\uKM‘ation tlu* Mini of money above menf inm d, held that tlu* 
nieri* cinMiiG’ement that ilu* muna<>*er’s salary sliould be paid on! of tbe rents, 
{‘ould !ioi be rei>’arded as <jfivini>‘ to tlie manager an iuierest in tlu* propi^riy wliieli 
b)i*int*(l the sulijet*! matter of the agenc}'.*- 

Bttt save where a^ent has an interest, authority may he revoked at 
any time before exercised. — Hut sa^m where the agent has an iniei’est in the 
snbjeid matter of tlie agmiey, an agem*} may be i*(‘voked at any time bt^fore the 
authority has been exereised so as to bind the ])rineipal.^^ Wh(*r(‘, bo\\(‘\ej% tlu* 
aiitliority is eai])alde of hevi*raiiee, in sueli ease, not wdlhstanding it has be(*n 
partly exercised, It m.pv be revoked as to the part nuexercised, thoiigli not us to 
the ])a!*t 4‘xereisedr^ 

Bnt on reasonable notice. — It Ims been sai<I that a prinei|ral can revoke 
his uuthoriU at any tiiuc,^ if, howev(‘i\ he intends to revoke Ids autlioi'ity, lie 
must ilo so deliiiiicly and iiuinistakeably/* and ]>y a reasonable noiiis* to bis 
agent (d‘ his iuhmtiou so to tlo ; otherwise, ho will render himself liabh* to tlu* 
agent for any damage resulliug from want of such notice^ Tlu* nu'asun* of 
HUeh ilaiuage wouiil he probably that the agent would lie eniithsl to reei‘i\m 
sucli eompensaiion foi* loss (*aused to liim fi’om want of notice, as woultl natur- 
ally arise in the usual course of things from such eomluct, or wliiidi the 
principal and agent knew when the contract of agency was entered into, would 
be the likely rt*suli of such want of notice; but compensation will not be given 
for any i*eiuote or indirect loss oi* damage sustained by the want of notice, but 
it certainly would include all expenses x'ightiy incurred on their prineipal\s 
aecounit aflc*!* the revocation and before it became known to himJ 

EeasoiiaWe Notice.— Heasonablo notice” is not easy to deli no ; for what 
is reasonable in one case may not be bo in another; probably it im*ans sucli 
notice in point of time as woxihl reasonably bo sulEcicnt, under the eircmmstancMs 

each pai‘ticular case, to waxm the agent not to incur farther expenses in tlu* 
matter of the ag<*ncy and to cease fxnm acting therein as regarded acts ivmaim 
ing unoxercised under the authority. At all t'vents the knowledge of ilie revoea- 

' Viiilmutihnnja y. BamcJufndra) I. L. B 5 J3om. 253, 

® lud. Confer. Act, h 203 . Hw Ettham y KuHhman, 1 B.& Aid., 681, per Lord Ellt»!iLur«mtdt 
(683) Tiiyh» V. 9 Knst, 49. 

^ Ind. Confer. Act, .s. 2m Wat^un v Jfnrsi, 2 Bom., 400, 

^ Balakip h(tU y. bulin'paie*' Koim)^ 3 W. H. U. 

^ loymg y Dams L R. 32 (Ui. B., 625 

® lud Confer, A<'t, s 206. S<'c huwtwcr the ca.^o of (hn'uuluh v. Knutnihim, I L R. i 
Mad , 351 5Ialabtu Uw hut iu wlxwh the fuel uC bringin*.* the snii nia) tn* inken as 
notice. * 

(f** ^ C 

^ Son Loiimj v Dro u, supra. f 
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tion slioiiid bo mado co-extensive witli the knowledge of tM* antlioritj liav-iiig' 
been granted. The mere posting of a letter containing notice of revocation 
would not he sufficient, for the revocation will not have chect from tlie date 
of the letter, or the date of its dcsj)ai<*h, hut only from the date of its actual 
receipt hy the agent ; for as Braniwell L. J. says in the JJousoliofd Fire Listmmce 
Company v. Grani^ “ a letter not a delivered is not a cominunicatioii.” It is true 
that case was one as to whether a letter of acceptance wdiich had miscarried 
was hiucling on the proposer or not, and refers to the rule that an acceptaiico 
of an offer hy post despatched in due time concludes a contract, hut there is 
no reason wliy the same rule should not apply. A principal t]iej*efor(> when send- 
ing a revocation hy post is in the position only of a persem who is desirous of 
revoking his authority during every instant of tlie time ilic letter is travelling, 
hut wffio only can succeed in attaining his desire when the loiter has reached 
the hands of Ms agent, and its contents are made known to liini. The question 
of notice of termination of an agency appear to stand on somewhat the same 
footing as a notice of termination of a partnership ; this is usually done in 
this country hy advertisement in the papers or circulars. And it has heen held 
hy Garth C. J., in Cliunder Clmni Butt v. Fdiiljee (Joivasjee BijiieeJ^ that special 
notice in the case of a dissolution of a partnership, should he given to all old 
customers of a firm. 

Knowledge of revocation.— But iu any case the revocation of the author- 
ity will have no effect as against the agent, until it is known to him, or, as 
against third parties until it is known to thom,^ A similar protection is afford- 
ed, to an agent under the Powder of Attorney’s Act 1882, in cases of powers of 
attorney executed on or after the 1st 1882, where he has acted in good faith 
under such pow^CT, and has made payments or done acts suhseqiienily to the 
revoca^tion of the |)ower if the revocation was unknown to him.^ But the pro- 
tection given by this Act is expressly declared not io effect any right against the 
payee of any person interested in any money so paid^ and declai^es such ])ersoii 
to have the like remedy against the payee as he would have had against 
pajun*, if the payment had not heen made hy him. 

Effect of notice being unknown to third parties.~Tho case of Trueman 
V. Lodrr^ is an oxam]>lo of this rule that notice has no effect against third parties 
until it is known to them. Tliere Lodor a merchant residing in Russia carried on 
business in London through Higginhotham who had no capita! or credit, and was 

^ L. E. 4 Ex I)., 210, (234). 

* 1. h. E. 8 Calc , 67H and soo lud. Contr, Act, s. 2G4. 

® Inch Ooiiti*. Act, s. 208. Mod , 3 tO Umaidw T/nn/itc//, I Sir, 

500 . ^ 

^ Act VII of 1882, s. 3. 

» 11 A. & B., 689 . • • • 
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muviM’saily known fepi'Cvseiit imlei*, i bough Higgiubotliam's name vvaK ah\a}s 
Uhed Lodor ixnvo noti(*e fo Higgiuboilmiii tliai lu^ should cease to employ him ; 
afiia* wliieli iriggiuboiham eontvaeied with one Trueman to sell him some tallo^w 
and 1 1 iga’inhoihands name was msed as hefore. Higgiiiboiham intended to make 
thc' (‘onlraet on his own aecoinit ; hot Timeman wjis not an are ol this, and hc- 
li(‘red that Higginbotham was ro presenting Lodei* as usual; the contract was 
matlo !>} a broker acting for both parties, who signed, bought and sold notes 
*” bought for Trueman and sold for Higginbotham to my principals ; ” Hig- 
ginbutlram died before delivery, and Trueman ]>ronght an action against Lotler 
for such non-delivery. Loj*d Denman held that Loderwas liable for non-delivery 
of the tallow, Thmcman Jiaving no notice that the name of Hiagiubotliam ei^asecl 
to mean that of Lotler. So \\he]*e a wife was ret'ogiiiztnl by lun* luihlraml as 
his agt'ut for a number of ytaus, by his pacing her bills and amongst others, bills 
tbie to the plaltiiilf. The wife went to hlngland tor throe yt‘ars aiu! on hm* rti-iirn 
!*et*oinmt‘m*t‘(l dealing vith ])kuntitf, Judd that as there had btaui a i(a‘t>gnizet! 
agemy before htu* dt'p<! rt tire to Ihiglmid. the agency would eontinue luiiil tho 
plaintitTlmd notice of it’s tlcterminaiion.^ 

ReyocatiOB of agency for a period.— The fuineipal caimot, honever, 
whert^ there is an exprt‘ss or iinplital contract hetweon him and his agtmt that 
tho agent*y shall be coniLuiied for a lixed period, terminate the agency without 
making to his agent compensatiun for such revocation.^ Hume c|uestiou may 
arise as to whether* the parties have made a detiiiite agreenneni for a fixed 
period or not. It may bo that they are not both bound for tbe same periotL 
And it has been decided that the appointment of an agmii for a. given |jeriod, 
does nut of itself amount to an agreement that ho should ]}() permitted to act a,s 
agent during that period.’^ 

Where the agency is for a fixed period. — Where ihe agnmy is for a lL\ed 
period and is uuexpircd, and whore tho principal, without i*evuking Ids nuihority, 
puts it out of his power to continue the agency by disposing of his business, 
jn such cases, if there is no term express or implied in ihe contract heiween tiie 
parties that the hiisiucss is to be carried on during the period named, ihe agent 
will be unable to recover compensation from Ids principal. Hncli was ihe t*ase 
in Mhodos v. ForeavcHl^ Ihiere, Forewood, a broker, and Jlhodes tiie owner of a 
colliery agreed in consideration of the sm-viees and paymenis to be muhuilly 

^ SmHchand v. Oor,, Oor. 82. 

® I ud. Oont. Aoi, s. 205. 

** In re Encjli'ih and ScotHhh Marine Insurance Co,, L. 11. 5 Th, 037. Churrhnmrd v, Tim 
Queen, b. H, 1 Q. B , 173. AH^idht v. A^peUn, 5 Q. B., 07l, iJunn v. eiuiiies, 5 Q II ^ 
$85; but as to those last two cas^s see Ummem v. MldeH(m,lZ V B 41»5A5iO); 
$ 0. B., 160. Burton v. Of, JtTorthern By. Co., Bx,, 507. 

^ ii E. 1 App. Gas., 266. 
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rendered, that for seven years or as long as Rhodes should continue to carry on 
business at Liverpool, Forewood should be the sole agent at Liverpool for the 
sale of Rhodes’s coal, and that Rhodes would not employ any other agent at 
Liverpool for that purpose. There were stipulations in the agreement that 
Rhodes should have the entire control over the prices for which, and the credit 
at which, the coals were to be sold ; and that if Forewood could not sell a certain 
amount per year, or Rhodes could not supply a certain amount per year, either 
party might, on notice, put an end to the agreement. At the end of four years 
Rhodes sold the colliery itself. In an action for damages for breach of the 
agreement thereby occasioned, held that the action was not maintainable, for 
that the agreement did nof} bind the colliery owner to keep his colliery, or to do 
more than employ the agent in the sale of snch coals as he sent to Liverpool. 
It was in this case contended that the contract contained an implied contract 
under which Rhodes was bound to send coal to Liverpool, and that he had 
disabled himself from performing that implied contract by selling the collioi*y 
out of which the coal might have come. Lord Cairns decided that he was nnable 
to find any implied contract that the colliery owner would not soli his colliery 
entire, pointing out that there were several risks unprovided for hy the contract, 
lyw., that Rhodes might have sold his coal at places other than Liverpool, that 
the coal might have been sent to Liverpool, but the principal might have taken 
a view with regard to the price to be obtained for it which would have led him to 
place limits upon the coal snch as to prevent the agent selling any of it in one 
particular year, and the agents might have been loft in that year without any 
commission whatever, altliough having coal in stock, because the principal miglit 
have thought it expedient to hold the coal and wait for better prices ; that the 
colliery owner might, by reason of difficulties arising with workmen, or otherwise- 
have chosen to close his colliery for a year or for several years, and to wait for bet- 
ter times ; could the agents have complained of that ? His Lordship pointed out, 
if all that was in the power of tlio colliery owner (for it could not be concluded 
that tberc was any provision in the contract against Miose risks) why was it to 
bo assumed, wdtli regard to the risk of ilio colliery owner not selling his coal^ 
elsewhere piecemeal, but soiling the cplliery itself to a purchaser, that there is an 
implied imdorfcaldng against that one risk, although it vas admitted tliat there 
was no undertaking at all against any of the otbor riskvS. Lord Chelmsford 
considex\*d that an intention not in the minds of the parties, could not be 
implied to have existed, aixd agreed that no such implied contract existed; Lord 
Haiiiorley and Lord PenF.ance both agreed that there was no such implied 
contract, and Lox^d Penzance referred to the case of Mclihiiyre v. Bdoher^ a 
case where a medical manliad bought a busnuess and was to pay a portion of 

^ 11 Cb B., N. S , 651; 62 L. J , C. F , 25k ^ 
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}lie profits that hf skould make from it to tke Tender ; and after buying tbe 
biiKiiioBS be ceased to carry it on, and the seller lost a portion of wliat w^as 
practically the agreed price for which the business -was sold ; in which case the 
Court held that there was an implied obligation on the part of the purchaser 
that he would go on working at the business in order to make those profits. But 
bis Lordship distinguished the case from the one before the House by pointing 
out that in McIntyre v. Belcher the bargain was for a definite payment o\it of the 
profits to be earned as part of tbe price of the thing that had been originally sold 
to him, whereas in the case before tlic House, the bargain was for an agency to bo 
carried on for the material benefit of Foi-ewood and Rhodes, the selling price of the 
coal being at the sole discretion of Rhodes ; His Lordship then remarked that 
although that ease did not apply, tbe principle contained in it very well illus- 
trated the great difierence there was between the case before him and all cases 
in which, in the words of Lord Chief Justice Cockburn in StirUug v. Mailland^ 
the Court has held ‘‘that the defendant is bound to continue a state of things 
which is necessary to the carrying out of his own contract.” Lord 01 lagan 
considered that the admission of Rhodes’s right to sell the entire produce of liis 
colliery in other markets, or to cease the working of it, or to put upon bis coal 
prices making it unsaleable, practically involved also the admission of his right 
to dispose of the colliery itself. 

Compensation for revocation of agency for fixed period.— The claim 
for comp)ensation for tbe revocation of an agency for a fixed period, of course 
depends on the terms and nature of tbe contract establishing the agency, and 
tbe acts and conduct of the parties thereto. As to this, and the form the c‘hiini 
should take, Melville J., in Vishmwharya v. BameJumdm^ says, “ Tiio reinedy for 
the improper revocation of an agency lies, under ordinary cireumstanec's, in an 
action for damages for breach of contract ; by b. 20r> of the Ooniract Act, the 
principal is bound to compensate the agent, whenever there is an expresB or 
implied contract that tbe agency shall be continued for any period of time ; this 
would probably always be ^be case when a valuable considci-ation has been given 
%y the agent ; an action for damages might probably have been maintained, in 
the present case, whether a valuable consideration was given by tbe plaintiff 
(tbe agent) or not. In such an action he would have been bound to claim a 
lump sum as compensation, and it would not be competent to him to brt^ak up 
Ms damages into annual instalments, and to bring periodical actions for their 
recovery.” In tbe case cited tbe agent bad brought bis suit as for specific per- 
formance of the terms of the contract of agency which related to the ageidAs pay 
and remuneration, and had claimed payment for seivices rendered both before 
and after the authority had been revoked j the latter flaim was based upon the 

\<i 

^ 1, li. ii, 5 Bom., 256* 
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folloiving words of tlie contract, “ If I get my work done by oA.ers, I will, with out 
making any reduction in your pay, permanently continue to give you, generation 
after generation, tlie sum of money (Rs. 42) now fixed in writing from out of 
tlie whole amount of my share.’’ Melville J., as to this, said, “ it cannot be 
doubted that such an agreement to pay a perpetual annuity, whether any services 
were rendered by the annuitant or not, would be nudum ;pactum, unless there 
were valuable consideration for the promise, if the allegation (of valuable con- 
sideration being given) were established, the plaintiff would be entitled to recover 
his remuneration whether he performed services or not, and it would not be 
necessary to determine the length of time for which his services were rendered 
the case was remanded to the lower Court to ascertain whether valuable con- 
sideration had passed. That a suit for damages is the proper remedy for the 
agent is also shown by the remarks of Sarjent J., in Nusserwanji Merwanji Fandey 
v. Gordon.^ 

RenunciatiOB by agent. — The agency is also determined by the agent 
renouncing the business of the agency, and this may be done before^ or even after 
he has accepted and in part executed his commission ; bnt snch last renunciation 
must be made under the same terms as to notice or damages, or if a renuncia- 
tion of an agency for a fixed period, under the same terms as to compensation, 
as have been referred to above in the case of a revocation of authority by a 
principal.^ And in all probability an agent abandoning the agency would be 
considered as having renounced without notice ; but generally it would probably 
be not so if he abandoned when called upon to do anything which was unlaw- 
ful. 

Completion of the business of the agency.— The authority may also be 
terminated by the business of the agency being completed.'*' Thus, where a 
principal employs an agent to sell a particular hatch of goods, or a house, and 
the agent carries out such sales, and hands over the proceeds to his employer, 
the business of the agency would be completed : or, again, where a client em- 
ploys an attorney to act for him in a particular casef and the case is carried, 
through to final judgment, the attorney’s power is at an end ; or if a man should 
sell goods as a broker, the moment the sale is complete he becomes functus 
officio^ Bixt whether termination of the agency by eflux of time is intended 
to fall under this heading, is not clear from the Act. The agency in such cases 
would die a natural death, and as a consequence the business of the agency would, 

1 L b. E. 6 Bom. 260, (283). 

** v. ISverettj 14 Bast, 682, 

® Ind. Oontr, Act, ss* 201, ^05, 206, 207, see v. Gatward, 6 T. E., 143, 3 Black. Comm,, 
im. ^ 

* Ind. Conir. Act, n, 201, ^ 

* Biarkhmii v. Sehoie'^^ 2 Caaip. 311,^31*3). ® 
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\i is assumed, cease, ^biit ii does not follow tliat tlie work of tlie agency lias liccit 
carried oni to aji cad ; ilicro may be still sometliingto bo done, altlioiigh tbe period 
fixed upon may liaim como to an end. Instances may arise in cases wdicrconc bas 
appointed anotlier his agent during such time as lie may be away from Jndia, and 
such au agency Mmiild, iiTCspectivo of the work being eaii’ied out, be terniinated 
by tlio I'otiirn of tbe principal ; or where thci’o is a particular usage in ihe 
particular trade in which tbe agent is employed, to the effect tliat an auihurity 
to buy Or sell shall continue for a limited time only, the mere lapse of time 
has been iicld to operate as a revocation of the authority. ^ And as no man can 
become agent of another, without that other’s will, where the will cxpt'csslj 
deedares that the one mail is to become the agent of thai other for a lixed 
period only, it appears to be clear that upon the expixy of timt period, the 
agency must ex])iro. 

By the death Ot the principal.—'-The death of the prim'ipal is also another 
means by ivhich tbe agency is put an end to.^ In such easc‘ there is no one for 
the agent 1o ix'prcsent. Again an authority executed by another pri^snpposes the 
giver, at tlie time of ilic execution of tbe antljority, to be able to do himself 
the ai*t delegated to his agent ; for the agent is put into the place ami sti‘a<! of 
the ]n‘im*i pal, and is to act in his name.^ Therefore unless there is something 
in the nature of the authority to keep it alive, it will ixaturatly cease. But 
nevertheless although the general rule is that the death of the pi*ineipai i emu- 
nates the agency, it will not do so, as against the agent until Hindi death is 
known to him, noi* as against third parties until it is known to But 

wdicre, as has been above vStatod, there is something in the nature of the authority 
to keep ii alive, it will not nevertheless temiinato by the priiKd]«irs dendh, as for 
instance, wdiem the antUority given to the agent is coupleil with an interest in 
the subject of tbe bushiess of the agency.^ This is in aceordance with iluj law of 
EnglaiuV’ ami although it has been said by a learned text- wriieid tliat s. 2B2 
only applies to voluntary revocations, yet it appears that it was not thc^ inimition 
pf the framers of the Act to make this distinction. Scfdion 201, the marginal 
note of which is ''Hormi nation of the agency ” deals with revocation, rcmHnu‘ra“ 
tioE and other terminations of the agency, and gives tlie general rule on the 

* Dklmnnon v. LilwaJl, 4 Camp,, 279. 
rnd. Contr. Act, s. 201. 

^ Combo’s ease, 0 Co. 70, 77, Comyn’s Uigost, K.” 

^ Inci Conir. Act, s. 208. Act TII of 1882, s. 2. 

® rad. Confer. Act, s. 202. 

^ The King v. Oorpnratum of Bedjnrjl Level) 6 East, 8r>f> and Hiory on Ag , 489, m *0 tilm 
2 Kent’s Comm , Loot 41, 645-G4G, geo however felm distinetion ihawii In leimai 
Termrijf 2 Ves, & B., 51. 'S 

^ Macrae on Confer., p. 167. 
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subject, subject to tho exceptions laid down in tlie secti^P'ns wliioh follow it 
referring to the “ termination of the agency.” Section 203 no doubt deals with 
the revocation of an agency, and contains a direct reference to s. 202 *, and in 
support of Mr. Macrae’s view, there is the fact that s. 202 does not run, cannot 
in the absence of an express contract be terminated, either by the principaVs 
voluntary power to revohe^ or by his deaths or insanity, to the prejudice of such 
interest.” But on the other hand both sections 201 and 202 deal with the 
‘‘ termination of the agency ; ” and therefore the words of s, 202 are broad 
enonorli to include a termination of the agency by death. It appears more- 
over from the illusti*ations to section 202, that it was intended that the 
section sliould deal with the case of a termination by death ; and it would there- 
fore appear that the words italicized above were carelessly omitted from s. 202, 
It is therefore submitted that the law in this country is the same as it is in 
England on this point ; moreover where the agent has an interest in the author- 
ity, he is no longer an agent as to such interest, but a pidncipal actuig in his 
own name in pursuance of a power limiting his interest ,* and the reason on 
which the general rule is founded, therefore ceases. The words has an interest 
in the subject matter of the agency,” make it, I think, clear that there must b© 
an interest in the s abject matter itself, and not merely in the execution of the power. 
A warrant of attorney to confess judgment has been held in England not to b© 
in the sense of the law, a power coupled with an interest,^ and though when 
it has been given by two persons, it is revoked by the death of one of them 
yet when given to two persons, it is not revoked by the death of one of them.^ 
Partnership terminated by death. — The rule of law with regard to the 
death of a partner, is tlwjt such death terminates the partnership,^ but this 
also would be, wdiere one partner is acting as the agent of the firm, subject to 
the rule as to notice laid down by s. 208 of the Contract Act, or at least as far as 
old customers of the firm are concerned;® where however the agency is terminated 
by the death of the principal, the agent is nevertheless to take on behalf of 
the representatives of his late principal, all reasonlihle steps for the protectiopt 
and preservation of the interests entrusted to him.® Thus where the subject 
of the agency between the agent and his late principal, is the sale by the 
latter of horses cjiitr listed to him for the purpose, the agent on notice of the 
death of his principal would bo bound to feed and stable such hoi’ses until, 

* Oaies V. 1 Salk., 87. fuller v. Jocelyn, Z Str., 882, 

® Qeo V, Lme, 15 Bast, 592. 

« Todd V. Todd, I Wils*, 312, 

^ Ind, Oontr. Act, a. 263^ (cl. 10). ^ 

® Ckunder Ghurn Butt v. TJdulje& Oowo'^jee Bijnee, I, L. E. 8 Calc., 678, See alao Cnd« 
Comtr. Act, s. 264. ^ 

^ IMt Confer. Act, s, 209, ^ ^ 
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at all events, tlie^)ropreseiitatives of the deceased could reasonably take fclie 
liorses out of Ms charge ; or if the business of the agency is the sale of 3"ipe 
fruit, in such case the agent -would be bound to take steps to effect nuimiiie'* 
diate sale thereof in the interest of his late principal, hut not wiili the object 
of gain for himself. 

By death of agent. — It may also be terminated hy the death of the agontd 
The work of the agency cannot be carried on hy the age-ot\s representatives, as 
he is supposed to have been employed in the first instance on the groirnd of the 
principars special confidence in him, which confidence cannot be su])po,sed to 
extend to his representatives as well as himself.^ But although the agency does 
not come into the hands of the late agent’s representatives, if the agent has 
not accounted to his principal before his death, a fresh right to an account will 
accrue against liis representatives.^ 

Exception. — ^But the death of the agent will not terminnie ihe agcuiey, 
where the agent’s authority is cou])led with an inkT^'st, (unless there is an 
express contract to that clTect),^ and such interest may bo exin’cised by the 
agent’s representatives or assign.s. 

Death of one of two joint agents. — Where the authorliy is Joint, the 
agency would he teimiinatcd, hut wlici’c the agency is joint and sevei’al, {Uid 
has been entrusted to two or more private agents, the death of one ]>i*esiiniahly 
will not teimiinate the agency ; thus the receipt of one joint factor is tlu* receipt 
of the others, so that should one die, the other must account for the whole, ^ even 
though it appeal’s that the business was transacted solely by the mu* who diecl.^ 
And where goods are consigned to joint factors for sale, and the hhIc^ is carried 
out by one, that one will be liable to the principal for the proceeds of the snle'^ 

By nnsonndness of mind. — A further mode in wdiich the agency may bo 
terminated, is by the principal or the agent becoming of unsound mind.^ “First 
as regards unsoundness of mind of the principal ; the very fact that tlio agent 
exorcises his authority, implies the existence of a principal wlto is competent to 
[perform the work of the f^gency himself ; for it is to be remembiTod that the 
act of the agentis the act of the piincipal, though carried out through the agent. 
And if therefore it should happen that the principal becomes unable to a<‘t, then 
the very thing which gives exivstence to the agcnit’s authority act m wanting ; 

^ Ind. Contr. Act, s. 20 1, 

* Pothier de Mandat^ uoto 101. 

* LmdesB r Calcutta Landing and Shippinn Go , I. L» B 7 Gale , 027 

^ lad. Contr. Act, b. 202. 

* Viners Abr. Account, K. 2. Molt^con^ v UimHf 1 Oli ibw,, 127* 

® Godfrey v. Bawnders, 3 Wils., 70. 

•> Wells V. Rons 7 Taunt, 403 . * 

^ * Ind, 0ontr5 Act, s. 201, 
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and tlie relationsliip between tliem must therefore ceasef or at all events be 
suspended. But tlio agent still has a duty to perform after the termination 
of the agency, to take all reasonable steps for the protection and pre- 
sentation of the interests entrusted to him,i this is a similar duty to that which 
devolves on him in the case of the termination of the agency by the death 
of the principal and need not therefore be referred to again. l!^ext as to 
unsoundness of mind of the agent, this also terminates the authority,® for it is 
supposed that his appointment has been made on account of his skill and 
ability and intelligence, and any loss of ability or intelligence would render the 
proper perfoz^mance of the business of the agency impossible. The general rule 
that unsoundness of mind of either party to the agency, terminates the agency, 
is, however, subject to this exception, that the authority cannot be terminated 
to the prejudice of the agent where he has an interest in the subject matter 
of the agency for having an interest he has a right to exercise the authority 
in his own name, or through his representatives. 

Knowledge of nnsonndness of mind. — But the termination of the au- 
thority of the agent does not so far as regards the agent take effect before it 
becomes known to him, or so far as regards third persons, before it becomes 
known to them.® 

Lunacy so found by inquisition.~~It has been said by Mr. Kent in his 
commentaides^ that the lunacy to affect the agency, must he established by 
inquisition, for neither the agent, nor third persons dealing with him under the 
power, have any certain evidence short of finding by inquisition of the state of 
mind of the principal. This, however, I do not think, is necessarily the case 
in this country. 

Knowledge or notice of unsoundness of mind. — As regards the question 
of notice of unsoimdness of mind being necessary before the authority can be 
terminated, the case of Drew v. may be referred to. In that case the 

plaintiff was a tradesman, with whom the defendant had given his wife autho- 
rity to deal, having held her out as his agent and\s entitled to pledge his, 
credit. Subsequently the defendant became insane, and whilst the malady lasted 
his wife ordered goods from the plaintiff', who accordingly supplied them ; at 
the time of so s\ipp lying the goods, the plaintiff was unaware that the defen- 
dant was insane ; the defendant afiorwai*ds i^ccovered liis sanity, and then in- 
fused to pay for tho goods supplied. In an action brought against him for 
their value, he set up insanity — held, that although insanity terminated the 
agency, yet it svm not bo when tho authority is given before tho lunacy and of 
which third persons dealing with tho agent had no notice. On this point of notice, 

* ind. Gontr. Aofc, s. ao0. ^ ^ lad Oontr. Act, s. 202. 

® Ind. Gontr. Act, s. 201. * VoL II, 013. 

• Ind. Oontr. Act, s. 208. Act Til of 1882, s. 3. " L. R. 4 (J. B^D., (iOl, • 
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Brett L. J, said : — seems to me that an agent is liable to be sued bj a third 
person, if he assumes to act on his principaFs behalf after he has had knowledge 

of his priiicipaFs incompotcncy to act As between the defciidani and his 

wife, the agency expired upon his becoming to her knowh'dge insane ; but it 
seeros to me that the person dealing with the agent without knowletige of the 
principal’s insanity has a right to enter into a contract with him, and the princi- 
pal, although a lunatic, is bound so that ho cannot repudiate the contract assumed 
to be made upon his behalf. It is difficult to assign the ground u]H>n which iho 

doctrine, which, howcTor, appears to be the true principle, exists but it ban 

been said that the right deioends upon representations made by tiu' prin(*ipal and 
entitling third persons to act upon them, until they liear that ilu‘sc i't^presenia- 
tions are withdrawn ...... The defendant became insane and was unable to with- 
draw his authority he may lie innoiamt, hut llie ]dainlifT who (U*aH with the 

wife, hand fide, is also innocent, and where one of two piu’sons both innoccud umst 
suffer by the wu’ongful act of a third person, that person making tin* representa- 
tion, which as between the two innocent wms the original cause of the mischief, 
must ho the sufferer and must hour the loss ...... the dtdcuidant, while In' was 

insane, made representations to the plaintilT, upon wdiich he was imtiiled to ^ 
until he had noiii’o of the defendant’s insanity, and he had no noti<*e of the 
insanity until after he had supplied the goods.” Bramwtdl b. J., said, '' ft must 
be taken that the defendant told iho plaintilT that lus wife had aul liority to 
bind him; when that authority had been given, it continued to exist, so far as 
the plaintiS was concerned, until it 'was revoked, and until lu* recadved notice of 
that revocation. It may be urged that this doctrine does not extmul to insanitj, 
which is not an inientional revocation, but I think that insanity forms no mYct‘p- 

tion to the general law as to principal and agent it would ht* productive of 

mischievous consi'queiices, if insanity annulled every rc‘pj***seidatioii made by 
tlio person affiicted with it -without any notice being given of his iimlady.” 
Cotton C. J., based his decision on the giwind that the delViidant by holding 
put Ms wife as his agent, elitered into a eoniinct with the plaintilT fhal hhe liad 
authority to act on his behalf, and that until the plaint iff had notii‘e Iha! this 
authority was revoked, he was entitled to act upon the defcuidaui’s rcqireheiita- 
tion.” 

By iBSOlTency of principal— The authority is also lenniiiati*d by tim 
principal being adjudicated an insolvent ; and tluH is so, a.s an order iidjiidicai- 
ing a person insolvent vests in the official a.ssigiu‘o all iiwcdvcuifs real and 
personal effects (save certain necessaries to the values of Es. EclO) and all oilier 
properties wliich may pass under ^the insolvency from tlie dale of the filing t>f 

the petition in the Insoivont Court, ^ from whicli date iho insolvent emmm to 

c 
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liaTe any control or disposing power over his properties as#tlierefore tiie piin- 
cipal is incompetent after iiis insolvency to exercise any power over tlie subject 
matter of ilio agency, lie cannot authorize another to do so, since this w^oukl he 
to allow the derivative authority to he stronger and more extensive than the 
original and principal authority, which, it is said, cannot he.® It is however 
more strictly correct to say tliat the insolvency of the principal terminates the 
authority of Ms agent touching any rights of property of which he is divested 
by the insolvency. The agency, however, is not terminated, as regards the 
agent until the fact of the principal’s insolvency becomes known to the agent, 
and as regards third persons until it is known to them.^ But acts done hy the 
agent in the business of the agency before he has notice of the insolvency, will 
not be affected by the insolvency even though the piincijDal bo adjiulicatod an 
insolvent previously to the act done by tlie agent. Thas where an agent was 
sent over to Paris duly anthorized to compromise a debt, and being so autho- 
rized, compi’omised the debt ; but previous to the date on which the compromise 
was actually entered into, the person’s authorizing the transaction became bank- 
rupt, which fact was unknown to the partner compiomising ; it was contended 
tliat such haiikru])tcy determined the authority. Lord Chancellor Eldon in 
delivering judgment said “ There was I remember a case befoi'e Lord Kenyon 
where a power of attorney was sent out to India, and the attorney, after the 
death of the principal, which happened in the country, acted under that power 
without notice of his death. Lord Kenyon, under these circumstances, sup- 
ported the acts of the attorney. I think that is an authority upon which I may 
decide the ])resent case, if the agent had no notice of the hankiaiptcy.”^ 

Notice of Insolvency. — As to what is sufficient notice to the agent or third 
parties, it may ho presumed that tlio notice directed, under s. 82 of the Indian 
Insolvent Act, io be published in the Grazettos of the respective Presidencies 
within which the Insolvent Courts are held, would be sufficient; or if tbe agent 
or third ])ersons were aware of the order of adjudication before this, then such 
knowdodge would 1)0 sufficient. As to this qncsiion, '•Sir 0. Mellish L. J. says, 
“ It appears to us that if a person is iiroved to know facts which constitute ail 
act of bankruptcy, or is pi'oved to know facts from which a Court or a jury, or 
any impartial ])erson, would naturally and properly infer that the act of bank- 
ruptcy had been commiited, he ought to be held to have had notice that an 
act of bankruptcy iiad been committed, and that tlie Court ought not to enter 
upon the eu(|airy, whether he did in his own mind believe that an act of bank- 

^ Somider Dpif v. Bhmhi %Johan Pa/, 11 C. L 11, SS9, Badodin v. I. JL. R. 3 Bom., 

437. , » 

* Parker r. BimOi, 16 East, 382, (386), por Lmd EUonhorough. 

* iiid. Contr. Aft, a. 208. * 
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had ])eeii 6rD'mnnttccl5 or wlictlicr lie clid in liis own mind draw ilic 
inference that the bankrupt intended to defeat oj* delay his credilors. A person 
ma}-' bo proved to have had notice that an act of haiikrnptey has liecni coinniittecl, 
cither by proof that he had received formal notice that an act of bank ni pi cy 
has been committed, or hy proof that he knew faeis whi(‘h w(‘re snOicaeni to 
inform him that an act of bankruptcy liad ])eeii com mitt (m 1. ff he is proved to 
have received a formal notice he is not allowed io eveape from tin* eilVci of 
liaviiii^' had notice by saying that he had not read it when ho ought to have rt‘ad 
it, or that he did not holieve it when he had read it; mid we think if he is 
proved to have known facts which were snfiicicnt to ha\e informed liim that an 
act of bankruptcy bad been committed, ho cannot he allowed io c‘S(*ap(‘ fj‘om the 
effect of having had notice by saying that he diil not draw the natural iafi !*c‘m»e 
from the facts.’’^ In this country the agemey is on]\ d(‘t(‘rmim‘d, as has Ihsui 
seen, on the principal heing adjudicated an iiisolvent ; and ihoivfore tlie noti(*e 
ill this country is not one of the aid of insolvency (or as in Mnglaml <m the 
act of haiikriipicy)^ but of the ad judication, still iliesc remarks of Sir (j* 
Mollisli are nscfiil as siiowdng that neglect on tin' pari of the agiuit oi* third 
paities to make pro}»er inferences from their knowledge, will not' (‘ffetd the fact 
that notice has botm received, 

Agency with interest not terminated by principal's insolvency.— T lie 
exception to the rule that the agency is terminated by tlio pihu'ipars being 
adjudicated an insolvent, is similar io the exception allo'wed in the case of tho 
like termination of the agency by the principal’s death, and unsoiuHlness of 
mind, namely, that wdiere the agent lias an interest in tho subject matter of tins 
agency, tho authority cannot be terminated to tlie prejudice of that intiTest.^ 
A fiudlier exception is tlitit whei’c the agency is creat/cd for the sole purpose 
of doing formal acts which the principal would have been bound to do irro- 
speetive of his insolvency, tho insolvency of the principal would not revoke Biicli 
an agency A 

Agent's insolvency .-^'Although under English law tho iiiBolvoncj or 
#at!ier bankruptcy, of the agent is a determination of the agency, save in erases 
where tho authority is merely to do formal acts which pass no interesi, tho 
performance of which is incumbent on the agent, ^ tins does not appear be 
the law in this country ; there is nothing in any cuaetnieut passed by tlie 

^ Bw^parfe Smiohall irh re Douglas^ L, E. *7 Ch. App., 534, (549). 

® Minnett v. Borresiory 4 Tannfc, 541. Alley v. Hoisony 4 Camp , 325, 

® lud. Conk. Act, s. 200. BelFs Comm, Bk. Ill, Pt. i, Oh. XIL Mlhot v. Turqimm!, 
L. K. 7 App. Oas., 79. 

^ Dichmn v. Ewarty 3 Mor., 322. 

® Evans on Pr. and Ag., p. 106 Bohson^Y, Kemp, 4 Bsp., 233, Alley v. Ihirntn, 4 Cmiip.i 
^ 325. 
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logiplafcnre laying down that an agency is thus terminated. (#t appears moreover 
that this derogation from the law of England, lias been intentional, for it 
cannot be supposed that the legislatiii'e were at the time of passing the Con- 
tract Act unaware of the i*emarks of Levingo J., in Po/e v. Gordon}- In that 
case Pole had entered iiito a contract through Tnlloh and Company whereby the 
defendants, the represent at ives of the him of Carr, Tagore and Company, the 
owners of a silk factory at Jessoi'c, were to supply the plaintiff with silk for 
two years. The contract on the face of it purported to bo made on 
behalf of Tulloli and Company’s London correspondents, but the name of the 
plaintiff as principal was not disclosed. In accordance wntli a term of tlu^ 
contract, nnder which the plaintiffs were acting, they advanced tlic sum ctf 
Rs. 50,000 to the defendants to be secured by a mortgage of the stock and 
works of the silk factozy at Jessore foi' the period of the contract; this 
was done. The silk was to be delivered in Calcutta to Tulloli and 
Company; the plaintiffs kept Tnlloh and Company from time to time in 
funds to pay for the silk on delivery. The defendants on the Otii j\lay 
1846, delivered to Tulloli aud Company 16 bales of silk and took for tliat 
delivery Tulloli and Company’s bill for Rs. 18,024 payable 10 days after 
date. This bill the defendants discounted, but on the 20th May, Tulloli and 
Company became insolvents and the amount was lost to the defendants. The 
plaintiffs sought to foreclose their mortgage for Rs. 50,000 alleging that the 
insolvency of Tnlloh and Company had put an end to the contract. The 
defence raised was, that the insolvency had no such effect, and that conseipiently 
the contract being for a fixed period, the mortgage could not be foreclosed or 
recalled until the expiry of the two years for which the contract ran. Leving(‘ J. 
said, Admitting for the sake of argument that the hanhrnptcy of Tiilioh and 
Gonipany Unnlnaied their jjuwers to act as agents^ it by no means followed, 
that the contract between the ])laiutifls aud tiie defendants must fall to tbo 
ground ; I do not see why the death ur bankruptcy of an agent, is to dissolve a 
contract; no doubt, he coiitiiLued, there may be ease;^ in wbieli the pe3‘formancc 
of a contract may ])ecoine impossible by the happening of some event, and iheff 
the performance will be excused; but the impovSsibiliiy must be very clearly 
estabiivshed, ami T have been unable to tind any ease, showing that the death of an 
agent, much less his bankruptcy, will render the contmuaiice of a Contract 
impossible. I apprehend that there are ahiindauce of reasons to be given in 
this particular case, why the contract did not become incapalilo of being per- 
formed, and therefore was not extinguished. It was porfeetiy coinpetoiit to I he 
plaintiffs to have appointed another agent ...... Why are the defeiulaiits to suffer 

and have the contract terminated, because the plaintiffs did not stipulate for a 
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successor, or neglec^) to provide one ? 1 am not to be nudcrstornl (is sa\ fiii.o tiuil 

file powers of Tiilloh and Company ceased for every ]airposc as a< 4 Viit^ luidt'C 
the coiitraei, by reason of their baiikrnptey There are many aets and duties 
which it has been held, an assent may perforin under ]n> appoint nn*nt. subse- 
quent io his bankrnptc}. If Tnlloh and Conij>any nert* pniieipaK, and no! 
agents, the fact of iheit being adjudicated liankrupK, would not ha\(' put 
an end to the eoiili act liow' then can it lie said, tfiat l»eiug laon iy ausmis, a 
Jial in bank annulled the conteaet. If liy tlu‘ Isiukruptfw llie^\ iaianne 
iTica])ablu of exiereising’ any of iho funet ions recpiin d In llie ciouraet, nlneli 
I do not adinii, the defendanis are not io lie <*ast adriit, and tfii ad\anei'^ 
called in, sini]»ly because the ]ilaiiiiiHs did not pro\ ide iiu* tliat eont ingmun 
On vS ppeal,M ids jiidjjaiHud was aOlrmed by hloLinan C. J. and Idiear d , ami 
aHliouah iia* lesuaied ('liief Justna* agwasi with Mr. Jusdua* law luce as to Ids 
d eidna o i tin* (|U(*stioii of tlu* eoulrata mu being ternduatid on the bank!Upli‘y 
of 'Julloa . u 1 i'oinpaii\, ^ei both ksiriusl tl udges agrecil in dismissing the suit on 
odiin* i>.ounds. The (‘use is no doubt only an autho!*iiy on iluMdleet of (lie 
iu*ol\<‘n(W of an agent upon <*ouiraets made 1\> liiiu with tided pailii'son behalf 
of an uudiselosed [inueipal; but the remarks of lawingc* J., wlnm lu*said, “ I am 
not to be understood as saying that tiu* pow'ers of Ihdioli ami (Vmipany etarned 
for cviw} {mrpose as agtmts umh'r the contract b^” reason of their bankruptiy 
point to the fact that the learned Judge considimed that asugiuicu'ai rule* bunk* 
riiptcy of an agent puis an end to the agency; and ihesuhsequeut remuirkH 
Tlierc are many acts and duties, which it has btuui ludd, an ugemi ma) |u*rforui 
niider Ids appoinimeni, subscijueni to Ids bankruptcy’' agidn point to iln* gimin’al 
rule and its exce]hiou as laid down in England, mb., that ilu* bankruptcy of an 
agent is a cleierrninaiion of the ageney, cxcc]>t in cases v\ here the anthorit \ is 
merely to do same formal act, whicli passes no interest, the perforniiinei* of 
which is inenmbent on Iho agent. Howiwxu' this may Ik‘, no immtion is made 
in the Imdan Contj^aet Act of a terndnaiion of the siibjtM'i matter of iho agiuicy 
by tho iinsolycncy of the a^'ent ; a proliable pnssnmption is, that the legislatiU'C 
When framing iho Indian Contract Act, were cogni/.ant of ihesi* d/r/o of Los iimc* 
d., and oxprosvsly Framml the scetions on this sulijmd having rt'gard to thi-, mstn 

Afenfs discharge raider Insolvent Act.—WTirn'e an ui»ent is adjudicaicd 

an insolvent, a question may arise as to under \yhat cireunmtanci's lu* is tuifiilcd 
to Ids tiiiai discharge ; for as regards the attainment of discharge Uhtc is iimltm 
the Insolvent Act a difference bcUveen a peis>on who is a tradei^ ami nm* who is a 
nointi’ader. It Iras been held that the agent of a (Anipany or private imlividrial 
whoso business consists in procuring and receiving parctds for transmission 
by Ms eniploycrB, or who by his personal exertions obtains passengers for their 


* 2 Hyao, 286. 
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(Mh^ altlioiigli he may he entrusted with the receipt or pr^e of carriage, and 
is paid hy commission, is not a broker or trader within the moaning of the 
Insolvent Actd 

ElFect of insolvency of agent on right of principal— hTot withstand- 
ing that an agent’s insolvency presumably does not terminate the agency, it 
may effect the rights of his principal, unless the agency is clearly established, 
for it may even happen that the principal has property in the possession of 
bis agent at the time of the latter’s insolvency ; — for “ properly in the order 
and disposition of an insolvent is deemed to be, under certain circumstances, 
his property and divisible amongst his creditors. Section 23 of the Indian 
Insolvent Act enacts, ^ that if any Insolvent, shall, at the time of filing his peti- 
tion, or at the time of filing* the petition on which an adjudication of insolvency 
shall bo made, by the consent and permission of the true owner thereof, have in 
his possession order or disposition any goods, or chattels, whereof siich insolvent 
is reputed owner, or whereof he has taken upon him the sale, alteration, or 
disposition as owner, the same shall be deemed to be the property of such in- 
solvent, so as to become vested in the Official Assignee of the Court under the 
vesting order ; provided that no assignment or transfer of any ship or vessel 
or any sham thereof, made as a security for any defendant either by way of 
mortgage or assignment duly registered according to the provisions in force or 
hereafter to bo passed for the registering of British vessels, shall be invalidated 
or affected by reason of sucli possession, order or disposition. The object of this 
is, to protect the general creditors of an insolvent against the consequences of 
false credit winch might be acquired by his being suffered to have the posvsession, 
power and disposition of property as his own, which does not really belong to 
him.^ The pihiciple is this, — where goods are in the order and disposition of 
any person under such eireumstancos as to enable him by means of them to 
obtain false credit, tbeii the owner of the goods who has permitted him to obtain 
false credit, must suffer blie penalty of losing such goods for the benefit of those 
who have given the credit.^ Tin* purport of the setiion has been described by^ 
Kelly 0. 13., wlnm deciding* a case under s. 125 of 12 and 13 Vic. c. 106, which* 
is "worded similarly to s. 23 of the Indian Act, ‘‘The language of the Statute 
seems to point to tliis state of things, in whifdi the owmer of the property allows 
the property to }*emain in the possession of another person, so that the other 
person appears be the owner, although not himself the true owner. But it 
also iiixplios a power in the true owner to secai*e his rights, to resume possession 
of the property of -which he is the owner, to take it out of the possession of the 
person to wiiom he may have entimsted it, and which therefore shows that ho is the 
true owner, and the other person only the apj^rent owner.” Willes J., said “ that 

• 

^ In rs Gamphelij, 2 Hycio, 177. ® In the matter of Mm'shalh I. 7 Calc., 421. 

^ Millotfc and Clarke’s Insolv., p. S6. • 
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tlio bankrupt innst^.hare tlio sole poB&ession, oxder or dihpositioij as o\^ ner or ilic 
section would not apply.’’ ^ It was in that case held that a dorniaid pjuincr was not 
within the section. With rclerence to the coastruelion of section 2d, us rc‘i^ards 
partners, who are each general agents of the firm to carry on ils !>iiNiiu'ss, il may be 
stated ilins, if the possession by one partner of the good> of flu* fum! is jiKuliable, 
ii the circumstances arc snehas to show that his possession is for purposes stihily 
connected with the partnership, then the order and dispt^ssissiun secti<ai will 
not apply; for the goods are not in his sole possessi^m, order am! dispjjsH ion ; 
Ms actual possession ivS on behalf of himself and his joinf ouners. Iduis 
mombox’s of the lirm of A and Oouipaiiy niori<»ag(Hl llu‘ li\t‘und dtnd sioek, 
chattels and elf ects belonging to the hr in to B, ilie nmrtga^t^ d(H*d siipulafing 
that as long as ihei’o "was anything due on the inoi‘tgai»i‘d propmfj^lfu^nmrt- 
gaged property blionld be treated as the property in the order and disposition 
of the mortgagee, and A and (Jompany subseipumtl}’* ofdaiued furl lu'r achama'S 
from B at a time when A was residing in Mngland, t]u‘ iiisfrummil of Inriher 
charge being signed on his behalf by his attoriuy, (’ uiui I) tiu* two inernfierH 
of the lirm of A and Company residing in (’alcutta remaimMl in possession of 
the mortgaged properi} , and snhseqnently be(*ame insolvent . ( Xlieial Assignet^ 

entered into possession as did also B. BiihstMpKmtl}’' A, the remaining ])artuer 
of the tirm, retnrned to Galcuita, and 11 led bus petition of insolvency, Outlie 
mortgagee by petition claiming to bo paid his mortgage money in priority to 
other creditors ; held that the goods and chattels of the firm whidi wtu'e covw'cd 
by the mortgage and findher charge, did not vest in the Otlieiiii Assignee upon 
the insolvency of 0 and D/ Fontifex J., in delivering jmlgmeni said, ihnv can 
it be said Unit in the present ease that the action of A in alloning these goods and 
chattels to remain in the actual possession of his two partmu’s uas nnjusf itiuhh*, 
there is no evidence iliui he did not return, indccal during his alNeiiet^ he uavi^ 
evidence of two emphatic acts of ownership by executing fun her (‘hju’Lres 
through his adtorney,” 

Order and Disposition danse.— Where the fa<*tor iln* i-eiation uf priimipai 
’^and agent is clearly established, there is no doulh that the orihm and tii- pusit imi 
clause does not applye* Not to enter into tuo great hmuihoa tins point, 1 may 
Hliortij add that ^Aujputed ownersliip ” is mxeluded by a ixiud jhi( {leniaiid td’ the 
goods by the true owner, or an attmnpt on tln^ part' of tin* true imni*r to MH.iiro 
possession, alHiough not suceessfulA It is also cAciudeii by notorious C‘iiHto!iiA 
Jleynokh v. Ihicley^ L. It. S5 B., 479. 

* hi the matter of Monjnn^ I. h. It 0 Pale , GJiS, So7. 

® BodeUy re irao<b 28 h, T. N. 8 , 17 k 0 34 L T, H , 

^ See m^parte JlarrtH, bi m Fat liny ^ fi. K. 8 Olu, 18; oi n Cent ton ^ U. II 8 

Oh., 144 j e:s-imrte Montwjm^ in tep^Bnen^ L, fl 1 Oh D., 

® BroohSf in re FerbeKf h, E. 23 Oh. 1)., 2GL Cmcmw v. L. 10 1H Oik 

^ SO* See, hQwmQTf Marrh v. Trueman^ b, ii. 9 4 . B. 1)., 261 ; L. E. 7 4 . B, D,, StU. 
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It is also in England excluded fx’om applying wJaere the property in the hands 
of the agent is trust property ; and this was one of the grounds of the decision 
in Harris v. Trueman* There is, however, in England now statutory authoiity 
for this proposition.^ Whereas the Indian Insolvent Act is silent on the 
subject. There are no x’cported decisions on the applicability of this rule to 
this country ; but the question was raised, I think, in the insolvency of Messrs. 
Cowio and Company, although the decision does not deal with the point. 
There is, however, little doubt, hut that this rule would be observed in the 
case of an agent who acting as trustee, is at the same time carrying on 
for ofchers a general or special agency business.^ The cases on this point, de- 
cided befm*o the English Bankruptcy Act came into force, are numerous.^ It has, 
however, been held in this country that the principle that a person who is under 
an obligation to convey property to another is, in a Court of Equity, a trustee of 
such property for the latter, does not apply in cases where the reputed owner- 
ship clause of the Insolvent Act is in question.^ 

Termination of authority of sub-agents. — Lastly with regard to the 
termination of the authority granted to a sub-agent, who, it must he remembered, 
is a person employed hy, and acting under the control of, the original agent ; 
such an authority terminates by the termination of the authority of the ageut. 
Eor as the agent cannot after determination of his own power do any act per- 
sonally so as to hind his principal, so neither can the sub-agent, acting in his 
stead, inasmuch as the source of his authority has ceased to exist. And for the 
pui‘pose of deciding whether his authority is terminated the same rules, as 
have been referred to above when dealing with the termination of an agenf's 
power, are applicable to the case of the termination of the powers of the sub- 
agent,^ 

Summary. — It has therefore been seen that an agency may be terminated 
by the act of the principal or agent, or by operation of law, in one or other of 
the following modes — 

1, By the principal revoking his authority. • 

2. By th(' agent rciioiincmg the business of tbe agency. ^ 

By the business of the agency being completed. 

4. By either the priuoi])al or agent dying. 

5. By either the principal or agent becoming of unsound mind. 

6. By the principal being adjudicated an insolvent. 

‘ Baukruptcy Act of 1869, s. 8, sub-s. 5. 

Boo Iti re Malhtfs WMe, h, E. 18 Oh. D., (707), 

® BoUmQtm v. CmielU, 1 EL & BL, 879 5 17 Jar., 781, Winch v. Keeley, 1 T, R., 619. 
Carpenter r, MarneUt 8 B, & R. 40. Qladston v. Badtmn^ 1 M, S., 526. 'Farnham Vi 
mm% 8 M. & W., 743. » 

* JBhamnf Mulji v* Kavasji JabawalUf L L. E» 2 Bom.? 542. ^ 

* ind. CoEiiv Act, 6. 210. ^ 
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Tiio above are^be only modes laid down by the Lej^islatnre in lliis i*ouiiiry'. 
There are, however, other ways in which an agency can be ierrniiiati*d undia* 
English and American law, to wdiich it may be well ilmi athmtifni Nhoultl he 
drawn. I allude, firstly, to the tcrniinatioii of tlie agency by ilu‘ iiisn! veiuy of the 
agent (to which sii])ject T have in previous pages drawn aiieniioa), and 
secondly, m ieriiiinaiioii hy the extinction of the snbj(‘ci inaHec of flu* ageuny. 
Kow ‘Awianction of the su])jcci matter’^ may take ]>la{‘c by an md of (bnl or hy 
inevitable accident such as by lire, storm or flood, 03 * hy tlu^ (J^iu'cifs enmnies, or 
even by a foi'cseen event such as the coming of age of a waial who is under the 
charge of a guardian having power to deal with the wartl's propmuy* ant! whoso 
power would tliercfore cease on tho ward’s attaining full age. Tliest* mattei's 
a3*e not as T have said expressly provided for hy the Lt^gislature uiili regard 
to ageiuy, but in cases where an act of (lod or inevitable acciilent has made 
the (‘ariying out of the agmiuy hnsiness impratd icailile, I he eoniract (h* agency 
would itself ])t‘Come void tinder s. ht) of the (\mfraef A<*t. 

Eevocatiou of Trusts.— The Indian Trusts A(‘i^ i>f 1SS2 by s. 7h dcidart^s 
that a< trust' eiaaited by will may be revokcnl at tlu' phaisurt' of a ti'staior ; that 
a trust othemvist‘ (‘routed can be revoked only — 

(a) where ail the bcneiiciaries are compi'tent to (‘onirae.t — by their con** 
sent ; 

(h) whero tbe trust has been declared by a non-testa-meniaiy insiriinumi or 
by word of mouth — in exorcise of a power of revocation expressly j'eserviHl to 
tlie author of the trust, or 

(e) where the trust is for the payment of the debts of the author of 
the trust, and has not been communicated to tho creditors — at tho pl(*asnr(^ of 
the author of the trust. But no trust can be J'cvoked by tlie author of the I rust 
so as to defeat or prejudice what the trustees may have duly done in execution 
of the trust. 

* As to tho places in Ind^i in which this Act is enforced, soo h, I cd‘ Act II of 1882 *, and 

$ page 52 .supra. 
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NATURE AND EXTENT OF THE AUTHORITY. 

Nature of authority— Express or implied — Extent of — Special, General, and Universal — Secret 
limitations — Apparent authority — Powers incidental to all authorities — I. Everything 
neccssax'y to eiXect it — Rule of oonsti’aotion — Powers necessary, examples of — Land 
Agents. Naibs aixd Gomastas — Mookteahs — Other agents — Acknowledgment of debts 
— Directors— Statutory authority of certain agents— IT. Everything jnstihod by usage— 
Powers not incidental to those in written contract not introduced by custom — Knowledge 
of usage — Exception in cases of maritime insurance — Bohinson v. MoUelt rules deduced 
from — When oral evidence of usage admissible — Usage how proved — Time bargains— 
III. Powers in an emergency— Examples — Ground on which masters of ships powers in 
necessity are based — Duty to communicate with employers on emergencies— Examples — 
Authorities incident to certain classes of agents— Partners — Bankers — Comnioroial 
partners — Kurta of joint family — Attorneys — Masters of ships — Commission Agents — 
Auctioneers — Brokcx’s —Insurance brokers — Ships brokers — Part owners — Trustees — Hus- 
band and wife — Hindu wife — Karnavans — Agents of pre-emptor — Oounsol — Pleaders — 
Factors — Insurance Agents — Government Agents. 

The nature of the authority. — The aathoritj is in it’s nature cither 
express or implied ; it is said to be express, when it is spoken or written 1} 
It is said to be implied when it is to he inferred from the circumstances of the 
case ; and things spoken or written, or the ordinary course of dealing,^ may bo 
accounted as circumstances of the case.^ It may bo inferred from the acts and 
conduct of the principal, as from previous employment in similar acts f fi*oni 
adoption of acts of a like kind from tacit consent or acquiescence or from 
the nature and circumstances of a |)i^i'tioular act done by tbc principal.'^' In 
Pichering v. a principal having put goods into a broker’s hands, was held 

bound by a sale made by the broker without authority, because the Court said, 
the agent could have them for no purpose but sale, ^ The nature and extent of ^ 
the powers vested in an agent are not so much a matter of law as a matter of * 
fact to be decided in each ease in which a question of ageiic} aiixsos.^ 

lud. Oontr. Act, s. 186. 

« Button V. Tatham, 10 Ad, & El., 27, 

® lud. Coutr. Act, s. 187. 

^ Bunwaree Lall Bahoo v. Mohesh Ghunder Bing^ Marsh. 64.4, Barainee Koorwaree v. Mogul 
Kishore Boy, 6 W. B., 309, Macdonuel on Master and Servant, p. BIiG. 

® MuUani M. Ohutumal v. ThaUr 8. Neranji, 7 Bom. IL C., 30, 

^ Wikon V. Tumman, 6 M. & G., 242 ; Tichard YfSean^, G Ad, & El 4G0, (474). 

Fick&Hng v, 16 East, 38. Mazafdv^ T^udwcUj 1 Str, 606. BaTua&Qtti v 
7 0. B, (N. S.) 851. Rimel v. Bampayo, 1 0. & P., 254. ^ 

* Jtam Buksh Lull V. Kibhore Mohan Bhiha, 12 W. B.> 130. # 
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The extent Cf the authority. — In extent I.Le antliorltj is either special^ 
general or universal. It is said to be special when it is limitc'd fo a particular 
act, such, as to buy a house, execute or register a e(mv(\yunt‘e ; ii is said to bo 
general wlieii it is given to do all acts connected willi a particular t!‘ade, biisi- 
iicRS, or employment; and universal when it is given to do tnery act tif every 
description that can hy any possibility ]>o done by tlu' donor this latter power 
seldom occurs in practice and inquires no comment. Ijord Ellenborongli has 
defined a general authority as, not im]>ortiug an uiKpialiiicd auihoj‘ity, but^ as 
being one derived from a multitude ot instances.^ 

Secret Limitations.— But whether the authority l)C‘ spiHnal or general, as 
between the principal and the agent, the former is only bound by such atds of 
the latter as are within the authority given ; but- cs Indneen the principal 
and third parties where the power given is a general ]H)wer, the principal will 
be bound by all acts of his agent within the scope of the authority vlueli ho 
holds him out to the world to possess and no secret instruct ion, uiiknown to 
third persons dealing* with the agent q mil ifyiug in any way tlie apparent authority 
mil be of any avail to save him from such liability : But as between tlu* |,)nn- 
cipal and third parties wdiero the authority given to the agent is a spetual one, 
if the agent exceeds the special authority given, the principal is not bound by 
his acts, ufiless he has held him oiU as having a larger authoriig ; 1 have htid 
some doubts, whether section 237 of the Contract Act, %voiild warrant tins 
exception last mentioned, but I think the proposition is fully borne out by the 
case of Mackenzie, Lyall v. Moses, ^ which is a direct decision on that secstiou. Tins 
case will be found fully set out later on wben dealing with the liability of the 
principal to third parties. It is true that the judgment of the Judge of the 
Small Cause Court referring that case to the High Court, ap])earH, from l\m 
passages in Stoxy and Kent which he has cited, to considcu* ilmt even though tho 
principal hold out the special agent as having a larger authority, he v\ould not 
be bound, yet tho decision of tho High Court does iu)t go tluii length, 
-,and warrants, as, I have said this exception to the rule. T1 h‘ priucipio upon 
which this rule is based, being that where one of two iniioeeui parties must 
suffer, by the fraud or negligence of a third party, it is he who cumbletl that 
person by giving him credit to commit tho fraud who should be the sufferer.^ 
It follows therefore from this that if the principal has not by acts or conduct 

^ Doorga Clmm v. Koonj JBeharee Tandeg^ 3 Agra 11. C. 23, bcvi*H Ciun. l4iw, Cli, VI, s. I. 

® Whitehead v* Tuchett, 15 East 400, (408). 

* Ind. Oontr. Act, s. 237. 

MacUmw, Lgall ^ Co. v. Moses, 2rw. E., 156. Imtb Cwitr. Act , s. 237. 

* FUmrbeft V. Mathew, 1 T. B., 12 per Bailor J. Oordan v. Jamt% L. E,, 30 Ciu lb, 

249, Bjr Bohert Wayland^s Case, 3 Balk., 233, BoUon v. Miiiumleu, 1 hcril Bay, 225, 
"" Whitehead v. Tackett, 15 East., 400. 
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induced third persons dealing with his agent to believe tliat^he agent, whether 
special or general, has any authority other than that contained in or incidental 
to the power itself, or if the extent of the power is known to such third persons, 
then any person dealing with such agent would do so at his risk, if it should 
turn out that the agent has exceeded his power. And if such third person 
roakes no enquiry into the extent of the agency whilst being aw’'are that the 
person ho is dealing with is an agent, he will be taken to know the limits of the 
agency.^ Thus it is said that where an agent is clothed with ostensible 
authority, no private instructions pi^event his acts within the scope of that 
authority from binding his principal. Where his authority depends, and is 
known, to those who deal with the agent, to depend, on a written mandate, 
it may be necessary to produce or account for the non-production of, that 
writing, in order to prove what was the scope of the agent’s authority.^ The 
principle on which a person, having clothed an agent with apparent autho- 
rity, but restricted it by secret instructions, is bound (if the other party choses 
to hold him so) to one who, in ignorance of the restrictions, contracts through 
the agent on the faith of the agent having the authority he seems to have, is 
explained in Freeman v. Oooke^^ there it is said, The principal does not 
actually contract, but the person, who thought he did, has the option to 
preclude him from denying that he contracted, if the case be brought within the 
very accui*ate statement of the law made by Parke, B., namely, “ if the person 
means his representation to be acted upon, and it is acted upon accordingly ; 
and if, "whatever a man’s real intention may be, he so conducts himself that a 
reasonable man would take the representation to bo true, and believe that it 
was meant that he should act upon it, and did act upon it as true, the party 
making the representation would be equally precluded from contesting the 
truth ; and conduct by negligence or omission, -where there is a duty cast upon 
a person by usage of trade or otherwise to disclose the truth, may often have 
the same effect.” Again as Lord Ellcnborough points out in Fichering v. Bush^^ 
‘‘ Strangers can only look to the acts of the parties and to the external indiem 
of property, and not to the piuvato communications which may pass between a 
principal and his agents ; and if a person authorize another to assume the apparent 
right of disposing of property in the ordinary course of trade, it must be presumed 
that the apparent authority is the real authority ; I cannot subscribe to the 
doctrine that a broker’s engagements are necessarily, and in all cases limited to 
his actual authority ; it is clear that he may bind the principal within the limits 
of the authority with which he has been apparently clothed with respect to the 

^ Levy V. Bichardson^ CBug.)? (1889), 25. 

® National Bolivian Naingation Company v. WiUoni L. B., 5 App. Oas., 209. 

® 2 Ex., 654, (003). « 

^ 15 East, 38, (43). » ^ 
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snbjeoi likitler, \iuu iliurt would be uo safety iu mercautllo U iu 

roiilcl nofc/’ 

Instances of apparent authorities. Neehl v. (me Wv{l^i\ 

ilic Duke oC Beuutbrtrs agent, bad a general tuitborifcy to eondiiet the businiss 
of an Tnnlu'^nrc, to atu*ud tiie luectingK, and to I'Cjue.'^eni tbo Duke n{)oi! those 
otcadoiis. The Duke gawc him ])urticii]ar iiLsirnctioiih, Hniitiug bis uutborjfc)? 
c to one part of the busine»s, wdiicb restrided bim froni exdiaiiging a eenain 
wood exuepi for woodland; ])nt bo did not ('ominunieale bis hisfrndions or 
tliuse iiniiis to his aatliority either to the liiclosnre Connnissioner or bs Die other 
party, alilioiigb lie did so to Die agent of Die other ]>ariy. 1du‘ (kjminisHioner 
iilioitcd lands, which u'erc not woodlands, for the Duk(.‘’H wootk and Die Lord 
(Jlianceilor said, that if ^Mho agent lead acted ineonsiskoiDy with the instnic- 
Dons which ho received in that parlieulaj*, laung U/ general agent for the 
purposes of Die luclosnre, ho considered, so far as his acts wind, Diey wt‘re 
binding upon the Dnked’ Lord Campbell said the Dnke’s agent was a gemnnd 
agent for Die exehango '‘the secrot limitatiou imposed by him on Die auDiority 
of the agemt tineonimiinieatcKl io Die other side goes foi* indhingT Lord 
Ooitenham also said “ Having given this general anthorlty {♦an In' (llu' 
Duke) he heai'd to say that this authority was limited liy pri\ate instruction 
of which tliose wdio dealt with the agent knew nothing^' Bimilarly where 
a. European firm employed an agent to make purchases of jute for ilnuu 
iu the bazaar, upon orders which were in force for twu) days, and they 
imposed restrictions on their agent’s authority to pledge their credit, which 
restrictions -were not made knowm to those with whom the agent dealt. The 
agent paid for jute purchased by his own cheques, but gave receipts for Die 
jute ill the mime of liis principals. One of the vendors sued i lie Eiiro|H*a,n 
iirm for jute supplied, held that the arrangement between the principal ami 
agent as to credit not benug known to the jute dealers generally or to the parti- 
cular dealer suing, the Hriu could not cut down or prescribe tlie apparent general 
Authority by secret lirnitauons and restrictions of wliieli the th'aiers had no 
kiiowloclgo.^ So where A employed B to manage his business and, to carry it on 
iu the name of B and Compan}-, the drawing and accepting bills of {svidiangc' be- 
ing iiieidcntal to the carrying on of such business, but it was stipulutt‘il between 
them that B should not draw or accept bills. B accepted a 'bill iu the imnie of 
B and Company, held that A was liahle on the bill in the hamis of mi iiulorseo 
who took it without any knowledge of A and B or the buhiiu'ss. Coekhurii 
0. J,, said, “ The case falls within Die well established principle that if a persfiii 
employs another as an agent in a cluj^racter which invokes a particular author" 

» 5 Jur., 1123 ; 9 Uv., 813, on appeal j 12 Cl. & P., 248, (273), 

^ ^ Gmut Bmtth v. Jiufijobando 2 llydo, 30l 



NATURE AND EXlENf OB’’ THE AUTHORITY, 


109 


ity, lie cannot hj a seerot reservation divest liim. of tliat aii^iori ty and Mellor 
J., said, “It would he very dangerous to hold that a person who allows an agent 
to act as principal in carrying on a business and invests him with apparent 
authority to enter into contracts incidental to it, could limit that authority by a 
secret limitation.”^ Further illustrations of this rule may he found in the 
eases of Splnh v. Moran^^ Smith v. McGtcire,'^ And the rule has equal ap^ 
plication to the case of partnei's."^ 

Extent of every authority. — Before entering into the subject of the 
powers which arc incidental to every authority, it will be advisable to draw 
attention to tlie particular words of section 188 of the Indian Contract Act, 
which section deals with the extent of the authority of agents. It will be 
noted that although the section makes no express mention of the terms, “ general ” 
or “special” authority, tlie first paragraph of that section purports to define the 
extent of the authority of a special agent, and the second paragraph, the extent 
of the authority of a general agent. The authority given to a special agent, is 
said to include an authority, to do every lawful thing which is necessary in order 
to carry the special authority into eifect. Whereas the authority given to a 
general agent is said to include not only the last mentioned authority, but also 
one to act in accordance with the usage of trade. From the first paragraph 
therefore, it might be inferred that a special agent is not entitled to act accord- 
ing to the usages of trade ; but this section must be read with s. 1 which 
enacts that nothing in the Act shall affect any usage or custom of trade or inci- 
dent of any contract not inconsistent with the provisions of the Act. Moreover, 
irrespective of this section, it is submitted that the words of section 188 are 
sufficient to include a custom of trade. For if the words “ to do everything 
necessary” in the first paragraph of section 188 are construed to include 
amongst other necessities a right to act according to the usage of trade, no 
difficulty will arise. This construction has already in England been put upon 
the word “necessity” in Clough v. Bon# by Lorc^Coitenh am who in speaking 
of the nature of a loss incurred by a trustee, and remarking that a trustee fs 
not liable for loss occasioned by an authorized investment, goes on to say “ So 
when the loss arises from dishonesty or failure of any one to whom the posses- 
sion of part of the estate has been entrusted, necessity^ which includes the regular 
course of business in administering tbe property, will in equity exonerate the 
personal representative.” As to this remark, Jessel M, B., in Speight v, Qaunt^^ 

’ Edmunds r. Bmhelly L. E,, 1 Q. B., 97. 

» 21 W. R., 161, 178. . # 

® S H. & K., 554. 

* Qleadon v. Tinkler^ Holt P. Gas., 58G. Lindley on Partnersliip pp. 168, 169 (Sfched,). 

* 3 My. & Or., 490, (497). * • 

« L. R., 22 Oh. D., 797, (761), 74^ 
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hays Tlie value of tliat Btateinent of the law is that he (Lord Cottenhani) 
hays, ‘ necessity which includes the regular course of business in adiniiiistering 
the property,’ interpreting tlie word as being nothing more and nothing le^s than 
the regular course of business,^’ Having pointed out the peculiar W()rding of 
section 188, and taking it that no departure from the law of Lnglaiid on this 
point lias been intended, it follows, that whatever he the nature or extent of the 
authority, it is always, whej*e there is no intention to the contrary expr(\ssetL 
construed to include an authority to do : — 

1. Every lawful thing Bccessary for the purpose of rallying ii inio 
effect d 

IL Every lawful thing justilied hy the various usages of iiuded 
III. In an emergency, all such acts for the purpose of protecting the prin- 
cipal from loss, as would be done ly a person of ordinary prudence, in his own 
<‘ase, under similar ciieumstanceh.^ 

Instances of powers incidental to the authority. I. Everything 
necessary to effect the authority.— Thus a merchant residing in India 
empoweriai by a person ivsiditig in England to I'ccover in India a debt dm* 
to the latter, may adopt any legal process necessaty for the purpose of 
recovering the debt, and may give a valid discharge for the same and when 
HO autlioriK:ed he may receive payment in any wiiy he may think lit.^ So an 
authority given by endorsees to procure the discount of a noie or bill includes 
an authority to ^varrant the bill.^ So a power to enter into, transatl., com- 
plete, and execute all such negotiations, conti'acts or agreements, whidi might 
be deemed expedient to enter into for the purpose of obtaining a grant, 
demise, or lease of any mine or land, for tlie puxvhase of ore or the right to 
open, dig or work any mine, has been held to include a power to raise money on 
bills for the purpose of such transactions.^ And an authorit) to buy rail- 
way shares inclndcs an authority to do all that is needful to <*omphnc the bar* 
gain.'l' So where a partner gave his son power to a<‘t on his behalf in tlisstdving 
the partnership, with authority to appoint any other person as In* miglii Kc*e fit, 
and the son submitted the accounts of the firm to arbitration, held tliai !u‘ was 
auihorissed so to do.® So a ])ower to an assignee of a huhiiiess to take prf>«a‘d- 
ings to enforce existing contracts, and otherwise to deal in respect therei^f as lu* 

^ Imd. Contr. Act, s. 188. 

« Iiid. Contr. Act, s. 189. 

® Picic/ord T. Mwingfon^ 4 Bowl., 453, see ihnsfcration to s. 188. 

^ Barker v» Qreenwoedf 2 V. & 0., 414, 

* Fmifb V. Earrisen^ 4 T. & E , 177, 

® Withmgton v. Merring, 3 Moo. & P., 

J Bayley v. W42lcwa, 7 0, B,, 886. 

® Eenley v, Sop&r, 8 B, A C., 16, (21), m 



NxiTURE AND EXTENT OP THE APTIIORITT. 


Ill 


slioiild tliink proper, will aiitliorizo liim to refer to arbitration all matters 
arising out of tlio contracts^ So an authority to act for another generally 
during absence, empowers the donee of the authority to instruct a solicitor to 
appear on behalf of the donor of the power to show cause against an adjudica- 
fcion of bankruptcy against hini.^ So a power to manage a mine authorizes 
the holder to incur debts for wages and goods necessary for carrying on 
the mining operations, but not to borrow money.^ So when I constitute 
another to carry on my business of a shipbuilder, I thereby authorize that 
other to purchase materials and hire workmen for the purpose of carrying 
on my business. So also a general power to buy jute if the agent is not 
supplied with funds includes a power to buy on credit.'^ So also a power to 
manage a tea estate includes a power to order doors for the house of the 
manager of such estate.^ So an agent empowered to carry on all suits on behalf 
of his principal and to do all necessary acts to that end, is authorized to agree 
to be bound by the opinion (i, e., statement without oath) of a respectable 
person as to the genuineness of certain receipts filed by a defendant in a suit 
brought by the agent’s principal.® Similarly a power to negotiate G-overnment 
Securities authorizes the negotiation of such Securities by way of pledge.^ So 
a power to take charge of the principal’s interest in a particular place, and 
act as his representative, has been held to authorize the attorney to dismiss the 
Captain of one of the principal’s ships.® So a gomasta of a mercantile firm has 
power to do all necessary acts for carrying on the business of the firm, and to 
authorize brokers to make contracts.^ So where an agent employed to keep in 
repair houses belonging to his principal, and who was not supplied with funds 
for the purchase of the necessary materials, but who was accustomed, as was his 
predecessor, to purchase chunam from a cei*tain person in the name and on the credit 
of the principal, purchased chunam on such credit, held that ho had power so 
to dod® So in a partnership one partner has power to bind his co-partners for 
all acts nccessaiy to, or usually done in the business of the partnership ; except 
where it has been agreed between the partners that a restriction shall he placed 
on the power of any one of them, when no act done in contravention of such 

^ Eancoch v. Beid, 2 L. M. & P., 584 

^ Fra7n%iton Ex-parfe, 1 DoGr., P. & J., 263. 

^ Eis-'parte Chippendalet in fe German Mining Go^npanp, 4 PoGr., M. & G*., 19, (40). 

* Grant S^nith v. Juggohimdo Bhaio, 2 Hyde., 301, 129. 

® Konra v Rohmson, 2 Agra, H. 0., Misc , 2. 

® Bajender Ohimder Neivgie v. Mahomed Aynooddeen^ W, E., (1864), 143. 

Bmh of Bengal v. Bagan^ 5 Moo., I. A., 27. Aleasander v. Gilson, 2 Camp., 555. Melhjea 
V. Eawke, 5 Esp., 72. • Howard v, Btewar% B., 2 0. P., 148. 

® Berwiclh v. Horsfall, 4 Jar., N. 8 ., 615. ^ 

® Jardine SMnner v. Naihoram BourTce, (0. C.), 43. ^ 

Ha rain ee Koomo&ree r, Joogiil Krwhna Roy, 6 W. B., 309. ® 
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a^'^uenu^iiL bluili hind ilu' firm with rf to perbOUh lia\ inu noli(*iM)l iho I'o.nI riC‘ 
liond So a power to sell, transfer or mortga^i>’e a slii]), itu'ludes a psnvej* to 
niOi“igagc tlic freight and passage monoj, Eric J.. said, It is evident that 
the need of the ship may be such, that the voyage would be lost, luilesh an 
advance could be obtained on the freight, and there is thej’ei'ore ground to 
presume that the owner, giving a power to mortgage in uinph^ words, would 
intend to authorize a form of mortgage well-known i.o be often tuM‘ded.''f^ Again 
an agent with authority to subscribe a policy has an implied aulluu’iiy to do 
everything necessary for procuring the adjustment^ and even to submit a dispute 
to arbitrations^ So an authority to buy railway sliares implies a power to do 
all that is needful to complete the btirgaiuA It must, however, be noted that as 
a rule of construction (Avhieh will be dealt with hereafter) all formal powers, 
e. p., powers of attorney will be construed with stj‘iehn\ss, and tint the authority 
is never extended beyond tliat which is given in terms, or which is necessary and 
proper for carrying fhe authority so given into full effect ; and, further, that in 
the case of ])o\vers givtui in an informal or less formal manner or by implication, 
such ])owers are never construed so as to authorize acts not obviously within 
the scope of the [Jiirticiilar matters to which they refer A Therefore a !)roktn* 
aiiihurizocl to sign a particular contract is not autiunazed to sign oiUMnniitiug 
a stipnlatioii nor has he any right to sign one containing a stii^ulatlon not 
authorized by his employorsA 

Land Agents &c.. — Bearing in mind this rule of Construction, it will 

follow that an agent specially employed to sell an estate cainud. stdl ii iti a 

manner unauthorized by his authority, the extent of the autlioriiy txuhig 

known to the ])iirchascrA So an agent for purchase*, is not an ugiud io rc- 

eonveyd^ So an agent empowered to make a lease for livtjs or for ycuirs is not 

em]K)wered to make an agreemeut in which the term of the proposcil knmt* is 

not meutiouedd^ Hor will a power to grant linn hamh knises, and when juK is* 

able to sell, mortgage, and make gift of the whole or poidion (d* a zeunudar>, 

<! *' 

^ Ind. Ooutr. Act, s. 251. 

« WiUw Y. Talmer, 7 0. B. N. S., 340, (350). 

^ Eichar(ho)i v, Anclenorii 1 Oainp., 44, (note)* 

Gooihon v. Brood'S’, 4 Gamp., 103, but SCO iSfa*a(7 V. ;§«//, , 101 J \ 

1 C. M. & H., (m. Hatton v. Roi/h, 3 IL N., 5ue. 

® Baijieii Y. Wilhins, 7 C. B., B80. 

® Story or Agetioy, painis. 6S, (>9, 87, Atwood v. Mmuiuojs, 7 0 a P :i78. 

^ Fifts V. Beckett, 13 AL & W., 743. 

^ Jar Mm Bkimier v. Nafhomm, Bourke’s Eep,, 43. BmnehHmtee Binj Hajoi hiu n 
Bhntto, 6 W, B. 57. 

® Bundle v. Secretary of State, 2 Hyde, 2^, 36, 41 

Bhujanui‘jd Mijtee v. Radha Ghurn 7 W. E,; 335. 

QUmin \\ Coolie^ 1 Sell. & hut, 32. 
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autliorizo tlie creation of a permanent tenure, the donor of tfe power exercising 
no disposing power. ^ For will a power to manage as a land agent include a 
power to grant leases for a term of jears.^ For can a land agent whose powers 
to lease wore confined to do so after consultation with his principal, enter into an 
agreement with a farmer to grant him a lease for 12 years, hut without communi- 
cating to him the fact his power was specially limited.^ For can an agent of an 
manular to whom the management of a certain Tillage is entrusted, grant leases on 
sttti or on other permanent tenures -witliout an express authority so to do nor has 
the ordinary agent of a z;eniindar who has no power to lease, an authority to sanc- 
tion the gwaiu'- transfer of a lease hy a tenant to some third party.^ For is an- 
agent to receive rents authorized to receive notices on hehalf of the lessor.® For 
is a manager on hehalf of a body of mohunts empowered to grant mocurari leases,*^ 
But a shebait has heon held to he empowei^ed to alienate a reasonable portion 
of the property belonging to an idol, if such alienation is absolutely required by 
the necessities of the management, e. p., for the restoration of an image or 
teiiantablo repairs of a temple.^ And it appears also to have been held that 
there may bo cases in which the grant of a putni tenure by a shebait would be 
valid.^ But a power to oxocuto leases will not include a power to insert therein 
a covenant binding the principal to pay any costs of suits regarding possession of 
the property demised. For will a manager of an estate under a safaenamah 
have power without a special authority to represent his principal in suits, or 
charge him with the costs of defending a suit bought against him.^^ 

Maibs, Gomastas. — ^For will a general power given to a naib authorize 
him to grant pottalis for fixed rents nor can a naib with such a power grant 
mocurari leases,^® nor indeed does ho usually have power to grant leases unless 
specially authorized nor can ho distrain unless specially authorized^^ and it is so 

^ T^ehumiiHsa v. Kajh Palima, 13 G. L. R., 247. 

CoUeriY. Qardfier, 21 lUniv., 510, (542) 

** GoJlen V. Gardner, 21 Boav., 510. 

^ Nafmrvanji Monnafiji v. Naraijan Trimhak TaHl, 4 Bom H. 0, (A. 0. J.), 12. I 

® Eai Moraree Deber v, Bmha Sintj, 4 N. W. P. H. 0., 122. 

® Barmt v. Skinner, 2 W. R., 200 ; but now under Act VIII of 1885, see s. 147. # 

8heo Bhunkar LaU v. Dhurni Joij Fooree^ 8 W". R. 360. 

® Tahhoonism Bihee v. Sham Kishore Boy, 15 W. R., 228. 

^ BMbesHuree Delia v, Mindhooranath AeharjOf 13 W. R. (P. 0.), 18. 

Foornachumler Sen ?. Prosanao Ooomar Dosn, I. b. K. 7 Oalo., 253. 

Bholanaath Banihjal v. Uouree Perahad MoUrOt 16 W. R., 310. 

Qoluchmme Dahea v. xUhimooddeen^ 1 W. R., 56. But under Act VXII of 1886, see s, 187. 

Unmda Pershad Bannm'jee v. Chmder BeeTmr Deh^ 7 W, R., 304, Pmchammi Bose r. 
P&ary Mohun Deb^ 2 W, R,, 225. ^ 

Ooma far a Delia v. Puna Bihee, 2 W, E., 155. 

** Aot Till of 1885, s. 141, (1), no order has as yet been made by tbe LoSal Governm^it 
under this seefion. Bally Mohan Boy v. Eamjotj Mmdat, 2 Hay, 289, Marshy 282* 
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mill a gomasta ; it)r lias a goniasta witli a power to collect rents only, any power 
to distrain.^ But it lias been held tinder tbe old rent law tliat a suit for rent may 
bo instituted by a gomasta employed in the collectioti of rents or tlic management 
of land on bclialF of Ms principal without being specially empowered by warrant 
of attorney.^ So also a telisildar under the same act, had a similar power.*^ Bnt 
as regards these two last cases, they are no longer law in Beitgal as far as the 
gomasta or tehsildar’s powers to sue are concerned, as such an agent cannot 
under Act YIII of 1885, s. 145, unless sjiecially authorised, bring suits. 

MooktahS. — Nor can a moktar under a moktarnamah giving to him 
authority to defend a suit on belialf of a mortgagee, aeknovvh‘clgc‘ I he mort- 
gagor’s title, and that is so irrespective of tlio Liniitation Ad of 1850.* And 
it clearly would not bo within the scope of his authority so to do under the 
Iiimitation Act of 1877 unless ho is specially anthorized/’ Nor can a inooktah 
holding a power of attorney authorizing liiin to let and set and to deposit money 
in Court, and to apply for di)Cinnenis, grant a lease on btdialf of his principal 
with a stipulation that the lesso}* shall pay all expenses nhich the tenant might 
incur in any litigation which might take place between him and third parties. 
And where a mortgagee signed a moktarnamah in which he stated tha< ht^ 
would abide by any arguinontB which might be urged, and any documents whie!) 
might bo tiled by the mooktali thei’oby appointed, and the inooktah subsequently 
filed a written statement signed by himself alone in which he admitted the 
mortgagor’s title, held that the written statement could not he incorporated with 
the moktanamah so as to make it part of the document signed by iJie mort- 
gagee.'^ But where a general mooktali acting on behalf of co-sharers do(*s formal 
acts to enforce the rights of his zemindar’s principals, it is not ne(‘essary to trace 
back his authority in such case to the explicit sanction of every single member 
of the family.® Nor can a mooktah under a moktarnamah givtmliy a purdaiia- 
shin lady declaring that all acts done by her mooktah, such as giving and taking 
of loans to and from others^ getting executed deeds of sale ”, hind the lady on 
>11 account stated for a debt without proof that the money had been borrowed 
on the lady’s account.^ Nor has a mooktar any implied authority to bind his 
principal by executing convey auces.^^^ Nor will a mooktar <mipowered to 

^ Kalee Coomar Dasa r. 3 W. E., (Act X), 1. See Act Til I of IHB5, h. 141. 

® Meajafi Khan v. Ahallf/, Marsh 334; Madho 8ingk v. Umc,shep LaHj 2 Agra If. C., 275, 

® Modhoosoodnn Singh r. Moran and Co., li W. E., 13 

* Lutchmee Buksh Moy y. Band ay Mmjeet E&m, 12 W. E., 443. 

* I/imkation Act, XT o£ 1877, s. 19, 

® Kenny v. MooMa Soonderee Babee, 7 W. E,, 419. 

Jjutchmee Bulsh Moy v. Bimjeet Bam Pandey, 13 B. L. E.,l77 ; 20 W. E., 376 ; 12 W. E., 
443. ^ 

® Bnrry Ki^to Boy y. Moiee Ball Kundee, 14 W, E., 36. 

* » Budi$ht Ball v. Bkeoharat Koer, I. L. E., 7 Cal., SH5 ; b. B , 8 1. A , 39, 

MoTian Kooer v* djoodhya Doss, 20 W. B., 119. 
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execute IboiLds in lieu of former debts autborize the execution a bond to secure 
a debt already barred by limitation.^ But a power to watcli suits, to appoint 
pleaders or mooktars, to receive after giving receipts any money deposited and due 
in any Court, to act in. dakliil karij, to purcliase villages witb sucli money due 
under decrees, to file receipts, acquittances, razinamabs and other documents, will 
not authorize a reference to arbitration.^ Kor does a power to sue authorize 
the agent bo employ a vakeel on other than a reasonable remuneration.^ hTor 
does a power to appear and sue in or defend any suit, and to act in all such 
proceedings as the principal himself could do, authorize the agent to enter into 
a special arrangement with a vakil agreeing to remunerate him according to 
the amount recovered.^ 

Other Agents. — For does a power to raise money upon bonds on, behalf 
of three persons, authorize the entering into a bond on behalf of one or more 
to the exclusion of the rest.^ For does a power to execute a bond in lieu of 
former debts authorize a power to secure a debt barred by limitation.^ So a 
power to raise upon ship’s papers such monies as the master should deem 
necessary for tbe repairs of a ship does not authorize the master to sell or 
mortgage the ship.'^ For does a power to sell or mortgage for payment of 
debts authorize the execution of a simple money bond for the same purpose,® 
For under a general powder to sell, assign and transfer can an agent pledge for 
his own debt.® For does a power to purchase, include a power to sell.^® For 
does a power to negociate, make, sale, dispose of, assign and transfer Grovem- 
ment Securities authoiuze a pledge of such Securities and the execution of a 
promissory note for the amount advanced.^^ For can a mercantile agent, with- 
out a power so to do, di^aw or endorse bills and notes, though the power may be 
implied fi’om circumstances.^^ For will a general authority to transact business 
and to receive and discharge debts, confer upon an agent the power of accepting 
or endorsing bills of exchange so as to bind his principal. For will an autho- 
rity to di’aw a bill of exchange of itself impart an ai:^hority to endorse it.-^® So 

^ HiM Biilul V. Rmn Goli Dei/ 11 0. h. li., 581. • 

^ Thahoor Perbhad v. Kalka Dershad^ 6 N. W. P. H. 0., 210, 

® Keshav Bapuji v, Marayan Shamrav, I. L. H., 10 Bom., 18. 

Bao Balieh, F M. Mandlih v. Kamaljahai Saheh Mimbalhar^ 10 Bom,, H. 0., 26. 

* Budh 8mgh Dudhuna v. Deiiendra Nath BanM^ 11 C. h, K., 823. 

« EuUal Buhul v. Ram Qoti Dey Boy, 11 0. L. E., 581. 

’ Judah V. Addi Raja Qmen Bihi, 2 Mad. H. 0,, 177. 

® Po orna C/mndor Ben v. Brosunno Goomar Does, 1. 3j, B.. 7 OaL, 253, 

® Be Bomhet v. Qoldsmid, 6 Ves., 211. 

Goludk Olmnder OhowdKry v. Kanto Bershad j^maree, 15 W. E., 317* 

Waifiow. V. Jonmenjoy Goondoo, 1. 1». E., 8 0#1., 934 j I. L, E., 10 Oal., 901. 

Festonjm Nes&afwanjee Bottlewallcdh v. Gool Mahomed Bahib, 7 Mad., H. 0., 369 ; hafc 
see now Act XXVI of 1881, s. ♦ 

Act XXVI of 1881, i, 27. 
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tlie manager of a fem ivlio conducts all its business lias no implied antlaoriiy 
to issue bills in the name of tlie principal.-** Kor docs a power to advance to 
a cei''fcain person sums of money to provide for payment oC Grovernmeni revenue 
and for tiie current expcxibes of an estate, aiitliorize tlie lending to that person 
of largo sums on bonds.® 

So an agent employed to receive a debt, must receive it in money, and it 
is not siiflcient that the debt should be -writton off against a debt clue from 
such agont.^ ITor will an agent who holds a general power to manage a 
business, have power, in the name of his principal, to enter into an unusual 
contract not strictly relating to the conduct of that hnsinessd So a general 
agent employed to cany on a trading business has no authoxity to deal with 
immoveable propxcrty.^ 

Acknowledgement of debts. — Kor can an agent not specially authorized 
for that purpose aelviiowlodge ])y his signature the liability of his principal 
in respect of any property or i‘ighi.^ Nor can an agent aLdhorized by a widow 
and guardian of her minor children acknowledge a debt so as to bind the 
minors ; nor can the mother and guardian in the absence of any s])ecial authority 
so bind thenid Nor can the maxiaging member of a Hindu Joint family bind 
his coparceners by acknowledging a debt which would otherwise have becomo 
barred by limitation.^ Nor has a x^aidixer told of!‘ to wind up the partnership 
any authority to acknowledge debts, as the presumption of agency which arises 
in active partnerships, no longer exists.® 

InSTiraECe agents. — Nor is an ordinaiy local agent of an Tnsux*ane(‘ Com- 
pany without special authority, authorized to bind the Company by a t»oni iwst 
to grant a policy In this case the Company admitted the agciK*y, but said the 
agoutis duties were to canvass for insurance and obtain ]>ropc)saK, ami to ret^eive 
a deposit of one-fourth of the probable piraemium, to get the cable inspected 
by the Oomxiany's veterinary surgeon, and his declaration sigucHl, and that on liio 
receipt of the proposal by the Company, it was accepted or tlecliiied. 

f 

^ ^ Damdmn v BtaiUei/, 2 11. & C4., 721. 

^ MUrmnY. Qopal Lai Dosi,, 10 W, K 37G. 

® BmUr v. Greeuwoodt 2 Y. & C., 4I4<. v. Pm) a, 7 U. H., 41% (its it 

485). 

* Mundaree Lall v QUmoref 3 Agx^a H. 0., 106. 

* Doorga Ohmm v. Koonjheharee Pandetjf 3 Agra H. 0., 23. 

« Act XV of 1877, s. 10. 

’ Wajibm v. Kadir Budeak^ X. h* K,, 13, Calc., 202 j 13 C. L B., 202 ; Momam v. Lhgdf 
I. li. E., 7 Bom., 515. 

® K%marmmi Nadm v. Pala W^gappa I. b. li, 1 Mad., $05. ChmmmtM Mmgtdm 

T. Gwrmwdkm 0h$U% I. b. E., 5 M|k.d*, 160. 

® Prsmji Ludha w. Bosm Ikong&my^ I. b. E., 10 Bom., 350. 

Linford V. PravmoM Mom and OaUU Insurance 34 Beav*, 
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Secretary of a Company. — has a Soci’ctary of a Tramway Company 
any authority to make representations with regard to the financial situation 
and relation of the Company where no evidence is given of the existence of such 
an authority^ For has the managing agent of a trading Company abroad 
authority to sign on behalf of the Company a promissory note, which was 
not necessary for the Company’s trading and not directly authorized by the 
Company.^ 

Extent of authority of Directors. — The extent of the authority of 
directox’S as agents to bind a Company, is stated by Lord Ejoniilly in Spaok- 
man v. to bo, that the Company ax^o not bound by any acts done by them 

for objects which the Company has no power to entertain, and that these are 
the only acts which, if the dircctoi's do, am ipso facto void. But that not only 
do the acts of the directors bind the Company when done within the scope of 
their authority, but also that whei’e the acts of the dii’ectoi'’s, however irregular, 
belongs to a class of acts which class is authorized by deed of settlement, in 
these cases, the Company is absolutely hound when the acts ai’e done with 
sti’angci’s who act honCh fide with the Company ; and when those acts ai^e done 
with the shareholdci's of the Company then that these acts are voidable only ; 
and that the other sharcholdei*s must take active steps to sot aside the ti’ansac- 
tion, and that when there is no dishonesty time bars the remedy. Their general 
authoxity therefore extends to all acts reasonably nccessaiy for management f 
but not to acts which are ultra vires.^ 

Statutory authorities of certain agents.-— 'A recognized agent may make 
any appoax’ance, application, or act', in or to any Court required or authorized by 
law to bo made or done by a party iix such Court, except when otliei*wise ex- 
pressly px’ovided by any law for the time being in foi*C 0 ; provided that any such 
appearance shall be made by the pai’ty in person if the Court so direct.^ A 
iiaib or gomasia of a landlord when empowered by wilting, is, for the pnrposcs of 
the instikition of siiiis and the making of applicatioiivSj^under the Bengal Tenancy 
Act 1885, such a recognized agent as is last mentioned, and this notwithstanding ; 
that the landlord may reside -within the juxusdiction of tlio Coui^t in which the 
suit or application is instituted or made.'?' Such an authority requires to be 
stamped under Act 50, Sch. li of Act 1 of 1879. But such naib or gomasta 

^ Barnett v. South Loudon Tramway Oompanij^ L. 3i., IS, Q, B, IJ., 815. 

^ In TB Gimnintjham ^ Go, Ld. 8im‘;pbon'8 olahn, L. B., 36 Oil. D., 533. 

^ li. B., 2 H. li., (534). 

^ West o-f Snglaucl Banh, expafte JBoofcer, L. E., I^Oh. I)., 317. 

^ Biclcermg v. Btejghenson^ h. B., 14 Eq., 322. 

0 Act XIY of 1883, sa. 30, 37. * 

’ Act vm of 1886, s. 145. * , 
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muBt sue in tlio namo of hivS employer althongli ho may sign and verify the 
plaint either in his own name or that of his employer.® An agent of a land- 
lord also has power for the pni’poscs of the Bengal Rent Act to act on his 
employer's hehalf in Court, if expressly authorized so to do in writing, and to 
give and accept all notices on his employer’s behalf ; and may if authorized in 
writing certify every document required hy the Act, except an instmment 
authorizing an agent.® And where he is acting for Joint landlords, he must bo 
authorized by both of tliem.^ 

11. EYery lawful thing justified by the various usages of trade.— 
The following cases arc examples of powers incidental to the authority, arising 
from custom of trade. Tii Wilsliire v. an agent was cunployetl to soil out 

500£ of stock ; he shortly after this order agreed to sell it to one Wilshire ; 
but as the transfer could not be made for 14 days for certain reasons relating 
to the meetings of the trustees of the Company, Wilshire paid for the stock 
by a promissoiy note at 14 days ; the agent paid in this note to his own bank 
to his own account, where it was attached for a debt of his own; at the 
expiration of the 14 days the principal refused to make the transfer, as ho 
had received no part of the purchase-money. Lord Ellenhorough said, “ When 
the defendant (the |)rincipal) employed the broker to sell the stock, be em- 
ployed Mm to sell it in the usual manner. He made him his agent for com- 
mon purposes in a transaction of this sort. But did any one ever hear of 
stock being absolutely exchanged for a hill at 14 days ? Has a broker in 
common cases power to give credit for the price of the stock which ho agrees 
to sell ? The bi^oker here sold the stock in an ummial maimer ; and unless 
he was expressly authorized so to do, his principal is not hound.” In Dmgk 
V. Eare,^ an agent soiling guano was held authorized to warrant it to contain 
307o of phosphate of best quality, Byles J., said, “It is clear law timt an agent 
to soli has authority to do all that is nocesvsary and usual in the coxo^bo of tho 
business of selling, and ^*f it was usual in the trade for tho seller to warrant, 
*^the agent had authoiity to warrant. So tho appointment of a general agent for 
the sale of goods implies an authority to sell according to tho ordinary ueago of 
trade.*^ So whore a general authority was given to a broker employed in the 

* Modhoo Soodun v. Momn Oo., 11 W. E., 43. Mohha MumtekhmJ Jonfm w Bmemtr 

BobSj 13 W E., 3M. Koonjo Behanj Joy v. Poomo Gknnder Ohatierjeei L b. B., 0 
Calc., 450 ; 12 0. L, B., 55. 

^ Act VXI of 1882, s. X. 

® Act Vni of 1885, s. 187. 

^ AotVIIIof 1885, s. 188. r. 

* 1 Omp-, 267 . ^ 

7 0. B. B., 145. 

Mmell Mli'-parte, 12 h. T., 785. 
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Irisk Market to sell a quantity o£ butter, it was lield ihebf evidence was ad- 
missible to prove tliat by tbo usage of that mai^ket, that such an authority 
expired with the day on which it was given.^ So also %vhere a corn merchant 
in Ireland sent instructions to a factor in London to sell oats of a certain quality 
at a certain price on the corn merchant’s account, it was held that evidence was 
admissible to show that by the usage of the London corn trade, a broker might 
sell in his own name.® So an agent authorized to collect himdis and who, after 
acceptance by the drawee gives credit to his principal for the amount, by the 
usage of shroffs is entitled on the hundi being dishonoured by the drawee to treat 
himself as a holder for valuo.^ So the power to sell a horse, and to receive the 
price would in the case of a horse-dealer include a power to warrant.'^ So also 
where the usage was that an agent should guarantee the purchasers of his prin- 
cipal it was held that the former had acted rightly in paying a debt incurred 
by his principal under the shelter of this guarantee.^ So a power to a land 
agent to manage and superintend estates, authorizes him on behalf of his prin- 
cipal to enter into an agreement for the usual and customary leases, according to 
the nature and locality of the property.® But nevertheless terms not incidental 
to those in the written contract cannot be introduced by custom.7 

Is knowledge of the usage necessary —The question whether, in order 
to afEect a person with a usage of trade, the usage should be known to the 
party to be charged presents some difficulties. Lord Kingsdown when deliver- 
ing the judgment of their Lordships of the Privy Council in Kircliemr v. Venus^ 
says ; — “ When evidence of the usage of a particular place is admitted to add 
to or in any manner to affect the construction of a written contract, it is ad- 
mitted only on the ground that the parties who made the contract are both cognizant 
of the nsage^ and must be presumed to have made their agreement with reference 
to it. But no such presumption can arise when one of the parties is ignorant 
of it.” With regal'd to this case Kelly 0. B., in Buckle v. Knoopf says : — “ it 
only proves that people in Liverpool may well be supposed to be ignorant of 
rules in existence on the other side of the woidd, at Sydney ; they are not in such* 
a case required to know them. But here the contract is entered into between 
merchants of London and Livox’pool, cognizant of the Bombay trade, and it 


^ Dichinson v. LilwtilJ, 4< Camp , 279. 

^ Johmton v. Uhbormj 11 A. & E., 649. 

® Mulchand Jaharimal v. Siujaffchiind Shivda% I. L, R,, 1 23. 

* Brady w Todd, 1 C, B. N. S., 416. 

® Beth Bamur Mull v. Ohoga hall, I. B. R., 6 Oalo., 421, 

• # 

® Beers v. Bneyd, 17 Beav., 151- 

’ Allan, V. Smdias, 1 H. & 0., 142. Mimey v9Dennis, 1K.& N., 211. 

« 16 Moo., P. 0., 361, (899). • 

» h. B., 2 Ex., 125, (129). • 
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relates io a siil)Jeet mai-fer comioetecl Lonrlon. DiTorponl and BtmAay. 

Uiifler tlu‘so cimiinKiances, a casiomaiy hiierprelai ion of the rontraH may l)o 
provctlj alilioiigli no |m)of he Sfivmi {iftlrinaiivoij ihat one of the parfieM liad 
lieard 03* kiunv of ihe eimiotn.” And Cbanmdl B,, says II is csmitaiiltMl fliai 
tbe cnddeiicc (of mugo) was improperly ndniitlod, bee.inse ii was oof nliowii 
afliriuatively tlrai botli parties to tlie eoniraet n ore aware of ilie tisam*, and in 
hiippori of iliai conteiiiion tlu* case in fli(‘ Privy Oonncil Kl/rh^ v. r» int^ was 
citcfL Bill tlu‘ objoelioii merely anuHuits lo fill*., Iliai ihe eASilmtee was inacB 
niihhibli^ becanst^ it \\as ineoinplete foi‘ wani of olln^r i'videiieis sbowlma* that ilic 
3 isa "0 was known io holb parlies. Tbal is an obj(‘t‘lion rallua* to Ifjo neiald of 
(wddcmec' ihan to ils atlinissibihly.’' In S^ti/od v. Tidlidui^ a easo di ei<b‘«! in l 8 :bk 
il was held ibai a piason mnployiin^ a brokei‘ on tb(‘ Loudon Siuek E\«'bau|.,n‘ 
iniplitnlly i>aves him antinn'iry to ael in .H‘(*oi*danee wiili Ibe rules ilu'rt' tsLdi- 
lihbed, evt‘n iboni>‘b ibe ]>rint‘ipal is biinsnlf ii^noranl of snt'lj rubs. This rale 
was Hubstapientiv approwsi in />‘<p///f/< v. Bnih^rjicltP and has benm followed as 
wdli }k‘ priKtoilly sisni in minnu’oits <*ases. In Uk* enne o! BaifUffo y, BiifierjMd, 
ibe <pnsstioii wbetber the principal mnsi bo cognimnt of ilu» usage was not 
deiiuiitdy decided, Baiiiffe v. Bufierfield was a easii brongbt by a Liverpool 
Hbarebroker againsif a manufacturer living at Oldliani, tbo latlm* having cmi- 
ployed tbo bx‘akor to soil bim. twenty scrip shares in a. certain Railway: a 
sale was eiloetod to certain otbo 3 * sba 3 *ebrokm\s of Liverpool ; ]}ul im Ibe day on 
which the shares sbonld have been delicuaed, the defendant made didaiilt, 
•vvlieroiipon the pinmbasei-s bougbt an c^piivaleiii number of sbans in I fie marki^, 
and called upon the phiintitf to jiay bim the dilferen(‘e Ixdween Ibe eoniinet and 
market price; the ln*oker paid the demand, and in an a«*f ion hroiiglit by Ibo 
broker against the manufacturer to recover (be sum so paiil and for commis- 
sion it was proved to be the nsago on the Liverpool Htoek Exchange' for brokers 
to be auBwerablo to each other for engagements entered into fad ween them for 
third pariioB ; tlioro was s«no evidence to show that iho dcdmidunlf was cogni- 
•^ant of the usage, hd no poml wan miml n2)on ihnf qmMhn on thn iraiL Rolfe 
B., directed the jury to find a verdict for the iilaintifT for the nnnmiif of tbo 
commiBsion only, but reserved leave to the plaintif to move io enter a Viwdict 
for the full amount claimed. A rule was so ohtiained and ergued. Farko B., 
ip giving judgment after aBSuming tho usage to bo the eBtabliHlmd Uhago of tlio 
Liverpool Stock Exchange, said : — I considor it to bo clear laav, that if there 
is, at a particular place, an established usage in the Tuanner of clc‘aliBg and 
making contracts, a person who is employed to deal or make a ciontract there 
has an implied authority to act in the usual way ; and if it be the usage that ho 
should make the contract in his own mmo, ho has authority to do so. Supposing 


^ 10 A. & E., 
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it were necessary to sliow tliat tlio dofendant knew of tli e particular usage tlie 
point slionld Iiave been made at tlie trial ; and in the present case there was 
evidence for the jury to linil that the defendant did know of itj and that he 
was responsible. It in not now necessary to decide the point, luhether the defendant 
would he hound if he did not hnoio of such a visage. It appears to me, however, 
that a person who authorizes another to contract for him, authorizes him to 
make that contract in the usual way. There are some cases which look the 
other way, which have not been noticed. There is the case of Bartlett v, 
Pentlandf that, however, was not with respect to the usage of the Stock 
Exchange hnt of insurance brokex'S that, however, is a different question 
from the present, which is one of contract. In the case of a contract which 
a person orders another to make for him, he is honnd by that contract, if it 
is made in the nsnal way. There is another case of Qahay v. Lloyd f which 
was an action on a policy of insurance ; it was found in the special verdict, 
that a certain usage with respect to such policies prevailed amongst the under- 
writers subscribing policies at Lloyd’s Coffee house, and that the policy in ques- 
tion was affected there ; but it was not found that the plaintiff was in the habit 
of effecting policies at that place. The Court hold that this usage was not 
siif6.cieiit to bind the plaintiff. But that case differs from the present, the 
question here being as to the authority which the plaintiff received. I have 
said this in order to show my concnri^ence in the opinions expressed by Lord 
Denman and Mr. Justice Littledale in the case of Sutton v. Tatham, although it 
is not necessary to determine the same point here, as there was sufficient 
evidence to show that the defendant knew the usage of the Stock Exchange at 
Liverpool, if it were requisite to piwe it in oi’dcr to make him liable.” Alder- 
son, B., said shortly and generally, A person who deals in a particular market 
must be taken to deal according to the custom of that market, and he who 
directs another to make a contract at a particular place, must be taken as intend- 
ing that the contract may bo made accordiug to the u%age of that place.” Bolf 
B., said The dealing hero was at a particular place — the course of dealing was* 
known. It may bo, indeed, that it is not material ivhether the course of dealing was 
Mown to the parties. In Sutton v. Tatham, the defendants did know of the usage. 
I express my concurrence with the dicta of Lord Denman and Mr. Justice Little- 
dale.” Mr. Taylor in his work on Evidence, 3rd ed., p. 165, says ; “ It may be taken 
as clear law that if a man deals in a particular market, he will be presumed to act 
according to the custom of that market, and if he directs another to make a 
contract at a particular place, he will bo presumed to intend that the contract 
should be mad© according to the usage o± that place ...... but whether the 

doctrine would be held to apply in its full force in cases of maritime insurance 
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mwj admit of some doiiM, as aiithoxdties are not wantin" to the eontniry.” The 
class of cases rcforrcd to hy Mi% Taylor appeal* to slmw tliat tlio usage of a 
particular localii j or of a particular class of brokers (insurance brokers at 
Lloyd’s) will not be binding upon persons unless tliose peiNons arc aeqiiaiiitod 
%vitli tlie linage and adopt it, ub will be seen from the eases of Barihfi r, Pmif^ 
?<ow/d alrcad}" referred to and Swelling v. Peaw^ and Bieimri v, AhfrdeeUj^ wliiob 
laiier ease lias, iiowover, been coninicntod upon by a learned m*iter as being iin- 
satisfactory Tbo oases referred to by Mr. Taylor, do not, ln>w<*rer, appear to 
have been jnclicially impugned; bat they appear principally to deal with in* 
snranco eases and to have been decidod on the ground that Lkjyds^’ is a mere 
private placxi of business, and not a general market, so as io come within the 
rule of SMou v. Taihtni^, The rule laid down in Hutiau v. Taihim^ warn, however, 
approved by Bovill 0, J., in Grlmd v. BriAowp,^ and appears io have boon 
followed or adopted in numerous cases.^^ But in the year lB7h, tbe case of 
v. dfe/Ze/,'^ carao before the llonso of Lords, which dealt with the parti- 
cular usage of the London tallow market; and in this the rule above referred 
to appears to have undergone modilication. The cpiestion before the Coiu‘t 
there was, whether the appellant was hound, by a custom as to brokers existing 
ill the London tallow market of which he was ignorant, merely by the employ- 
ment of the Boapondonts as Mb brokers to buy for him and their purelmso in 
the Loudon niP'kot of the quantity of tallow ordered ? It will be siillieiont to 
give short extract® from the opinion of Mr. Justice Brett aiul dir. Justice Cimve 
(who were amongst other dudgos called before the Hon^e) as showing the rule 
which runs through the decision. Mr. Justice Brett said:— *‘ff the cuHtom 
which exists in fact is not unjust as against principals iguoraiii of it, your Ijord- 
gliips will uphold it, however much it departs from tluj rale hilhm*ic) reeognixed 
by the Courts as applicable to the contract of employment bt^tween principals 
and brokers, but, if it so far breaks from ihoBo rules tm io bc^ iinjiini io Kueh 
principals in such contract, youi* Lordshi])® will prononneo it io be a void 
« oustom The question therefore may bo stated thus ; k the cuHtom relied oti 
BO inconsistent with the nature of the contract to which it is sought io be 

^ 10 B. & 0., 760, 

^ 7 0. B. N. S., 440, 

® 4M.& W., 311. 

* See Oiimphell on Bale of 0oods and Ayenc^^ p. *141. 

® K B., S 0. 137 5 L. B., 4 0. P., 36. 

^ Tailor w 3-0* H. N. S., 175. Btra^ v. I Kl. & BL, gSB. ihuws v, 

a H. & 310, 216, Uotjd w 35 L. J. Q. E/ IMmum v. Milt, b. It, » Ilf., 

242. Cumert v. Cmmimj, li) tell., 800 s U Bxcli., 405. iMmy v, MUl, L iL> 
8 Oh., ^031. Lm&y v. Mill (Orawlei/e Claim), h. B., 18 Icp, 182. 
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applied as that it would change its nature altogether, or as to change its 
intrinsic character ? if it would, it is unjust and therefore void, if it would 
not, it should be allowed to prevail, ” Mr, Justice Grove said : — “ The question 
in this case is, can the ordinary duty (of a broker) be varied by the custom 
of a market of which the employer is ignorant in fact, and, from the circumstances 
of the case, cannot reasonably be presumed to know ? This custom (of the 
tallow market) appears to mo not merely to exchange inodes or incidents of 
the sale, e. y,, mode of delivery, time and manner of payment, degree of credit, 
rate of discount &c,, but to change substantially the nature of the employment and 
the relations of the parties to the contx^act. I do not think a person dealing 
in a market of the customs of which he is ignorant, though he may be bound 
to inqume as to usages such as those I have I’ef erred to, or if he do not inquire 
into them may fairly be deemed bound by them, is bound to inquire into a 
usage by which a broker is in fact not a broker, or is bound by the acts of a sup- 
posed broker when he has not all the correlative advantage resulting froin the 

pei’formance of a broker^s duties for which he pays commission If the short 

terms of a mercantile contract, because they do not expressly exclude Other than 
tlie ordinary accompaniments, are to be taken to admit of such being incorporated 
with them when they vary the oi’dinaiy legal relations of the parties to them, 
if such vainance of relation be a custom of a market known only to one of the 
parties, and advantageous or possibly advantageous to such party, it seems to me 
that elements of great uncei*tainty would he inti’oduced into such supposed con- 
tracts, business transactions would be much hampei^ed, and the parties be not really 
ad idem” Loi'd Chelmsford in deliveiung the judgment of the House of Lords said : 

‘‘ Assuming, however, that the custom would have been applied in the present 
case if it had been known to the appellant at the time of employing the I’e- 
spondents (as to which his Lordship had expressed a doubt previously that it 
did apply) the question arises whether it is of such a nature as to be binding 
on a person who is ignox'ant of its existence, by merely r^mploying a broker to buy 
for liim in the market whore the custom prevails. The effect of the custom is,® 
to (‘1 Hinge the character of a broker who is an agent to buy for his employer, 
into that of a principal to sell For him. Ho doubt a person employing a broker 
may engage his services upon any terms he pleases ; and if a person employs 
a bi’oker to transact for him upon a market with the usages of which the prin- 
cipal is unaequainiod, he gives authority to the broker to make contracts upon 
the footing of such usages px'ovided they are such as regulate the mode of 
forming the contracts, and do not change their intrinsic character. It was not 
contended in the present case that if the :^spondents were employed in the 
ordinary character of brokers, they had performed their duty to their employers- 
Of course, if the appellant knew of the existence of the usage, and chose to 
employ the respondents without any restriction upon them, he might 
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lie taken fo 1iavo aiitliorizecl tlieni io a«i for liim in conformity to sneli iiRage, 
,„*** AHsinniiig tkat tlie usage of tlio London iallow market applies to tlio 
case of an ordinary ira lisa ction between broker and principal, T besitate to say 
tliat it -would not apply to tlie ease of persons knowing of iis eiisieiice, and 
employing a broker io act for tbem in tlio market Avliere it priwuils* But tlio 
usage is of sncli a peculiar eliaracter, and completely a^t variance wiili tlic 
relation between tlio paa‘iics, converting a broker empli)yed to buy^ into 
a pi'ineipal selling* for bimself, and iliereby giving* him an intercut nliolly 
opposed to bis duty, tbat T tliink no person who is ignorant of such a usage 
can bo licid to have agreed to submit to its condilious, mendy by employing tlio 
Bei*viceH of a broker, to whom the usage is known, to perfoi*m tht^ tn‘diimiy and 
accustomed duties belonging to such employrncut,’' With this jndgnnmi Lord 
Oairus, Lord Hatherley, and Lord OdIag«in agreed. From this decision, there- 
fore, may be dednccsl the following rules: — 

1. Thai if a principal employs a broker to a<;t for him on a market with 
the usages of which he is unactpiaiuted, he aiithorizoB the broker to make eon- 
tracts upon iiic footing of such usages, provided they ai^o such as to regulate the 
mode of performing the contiiust and do not change its intrinsic character. 

2. Thai if tho principal is aware of such usages, and ehosos to employ 
a broker to act for him without restricting him, ho -will be hound by such 
usages. 

S. But, that whore the usage is of a peculiar character, and is so ineon- 
Bistent with the nature of the contract to wdiich it is sought to he applied, 
to change its nature altogether, or as to cliangc ils intrinsic character, it will 
not bo binding upon a principtil ignorant of such usage. 

Principal ignorant of usage not bound where it is unreasonable,— 

It appears, however, that the rules laid down in v. MtiHvif i'ompriso the 

rule that a principal ignorant of a usage of a market will not ])c bound, if tlio 
usage is an unreasonable me. In Parry v. BarueJl^^ a cast! next to he referred 
^to for another purpose; IheMasitwof (ho Bolls, when spiukiiig of tlieeoiiten- 
timi raised that a principal (who in that cnsc was found to he iguoniiti of I lie 
usagn of the London Block Exchange) was nevertludcss bouml b} the usage' as 
ho had employed the broker to deal for him on tho London Stock Kxcdiagc, as 
being assumed to know such usages, said Sfow the propohiiicm that a person 
who directs another to deal upon a particular market is to be troiiiecl as if ho 
knew the rules of that maikot, has been adopted in tho law to some extent, 
but certainly not io this extent, that, however unreasonable or illegal they may be, 
he is still to be treated as if he'" knew them. Thbre is a lino of demareaiioii 
between rules by which such persoj# is bound, and rules by which ho is not 
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boundj aBcl tbe I’ulcs of the Stock Exchange applicable upon t&is occasion would 
seem to come within the latter of these.” His Lordship further on added 
therefore, adopting the rule I laid down in Robinson v. Mollett^ and which 
seems to comprise the rule in JSfeihon v. James , I am of opinion that even 
though it be proved as a tnaiter of fact that there exists such a rule on the London 
Stock Exchange as that to which I have alluded (viz., the usage set up in the 
case), it would bo wrong to sa.y that the defendant who was ignorant of it, ought 
to be treated as if he knew it, merely because he instructed the plaintiffs to deal 
upon the London Stock Exchange.” And Baggallay L. J., also in that case said ; 
“ Then it was urged next that if the defendant gave the plaintiffs authority to 
purchase on the London Stock Exchange he was bound by the rules of the Stock 
Exchange as to such purchase. But in my opinion, the defendant was only bound by 
such rules as were reasonable and proper rules. That point was distinctly recog- 
nized in Neilson v. James But where the usage is one which treats as a valid legal 

contract for one purpose that which is no legal contract at all, and which could not 
be enforced in law against the other contracting party, it has been held that know- 
ledge of the alleged usage is essential. In Ferry v. Barnett,^ where the question was 
whether a person, not a member of the Stock Exchange, or acquainted with its cus- 
toms, but an outsider, was bound by such a custom without knowledge : Grove J, 
said : I am of opinion that he is not. I think that if a person, to use the lan- 

guage of Lord Chelmsford in Eobinson v. Mollett,^ employs a broker to transact for 
him upon a market wuth the usages of which the principal is unacquainted, he gives 
authoiity to the broker to make contracts upon the footing of such usages, pro- 
vided they are such as regulate the mode of performing the contracts, and do 
not change their intrinsic character. It seems to mo impossible to say that in 
this case the alleged usage does not change the intrinsic character of the contract. 
The usage ax>poars to me to he one -which treats as a valid contract for one 
purpose that which is no legal contract at all, and one which the defendant 
could not enforce in law against the other contrae|iing party. The authority 
given to the broker is to buy so many shares in the Oriental Bank. The hx^okei’* 
instructs his agent on the Stock Exchange, who forwards a note which would, 
to any one unacquainted with the practice of the Stock Exchange, appear to be 
a note of a legal contract which tho buyer could himself enforce against a seller, 
but it appears that in fact, in consequence of non-compliance with the pxwisions 
of Lceman’s Act, no valid contract has been effected at ail, and therefore the 
buyer could not, if the sbarcs had risen in value, and tbe seller had repudiated, 
have enforced this conti'*act against him at law. It seems to me, under these cm- 
canifetances that he docs not get what he bargained for. But then it is said that 
there is a usage on the Stock Exchange, isuot by winch the invalid contract can 

* L. E., 9 Q. B. D,, 646. * L. ft, 14 Q. B. D., 467. » L. E., 7 H, L., 802, (836* 
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virtual! j l)C‘ made valid, but hj which the broker ora ployed by the purchaser 
may be made persoiudly responsible on the Stock Exchange upon sticli contract. 
Tf the piireliaaer knew of that, and if be contracted with bis agent on that basis, 
ho may bo bold to be liable, as was done in the ease of Bead v. Audemm,^ because 
he has knowingly changed the position of the agent and made him subject to 
certain liabilities in consequence of bis carrying out an order in the inuimer in 
whiidi the poi’Hon giving tbo order knew that it -would bo carried out. But if the 
purebuscu* is ignorant of ilic usage, and thinks when lie autboris^es the broker to 
G-ff(^et a eontra(‘t, that a contract means a contract enforceable at law, can it be said 
that he is to be affected by that which is not a contract and is iiot enforceable at 
law ? It seems to me that on this ground there is a broad distinetiem this cas(‘ and 

Bead V, Anderson In the case of 7?rad v. Andt rson, Bowen L. J., in delivering 

the judgment of the majority of the Ooiiii of Appeal, expressly bases his judgment 
on the fact that by the usagt^ known to both parties the betting agent became 
liab1(‘ ; and in iluit <’ase not only %vaH the usage taken to bo known to both 
parti(‘s, but the plaintiff liad actually effected that -wdiich ho was authori?ied to 
effect* He was not commissioned to make a contract but abot, and I do not 
think in that case, it -would be far-fetched to assume that the person etuploying 
the agent did know that a hot was void at law, because that is common 
knowledge/^ In Seymour v. Brldge^^ where the selfsame usage was in <|iH\stioxi, 
but where it was assumed throughout as the basis of the judgment that the 
principal did kme, or was to be taheyi io have hiotmij of flie UMup ; Mathew J., 
held on the authority of Bead v. Ander807i, that the broker was entitled io re- 
cover. But in all cases, it must he remembered that a custom if unreasonable 
is not binding, and that the knowledge of the penson to be bound may be an 
important element in deciding whether a custom is reasonable or not> 

Oral evidence of usage when admissable. — H(‘xt as to when oral 
evidence of a usage by which incidonts not expressly mentioned in any written 
contract may be given. T^ic general rule is, that wlion thc^ ttauns of a contract, 
1,,... have boon reduced to the form of a document, or any matter requirod by 
law to be reduced to the form of a document, have been duly ])rovcd, no evidence 
of any oral agiuoment or statement shall be admitted as bedween the parties to 
any s'lxch instrument or their repansentaiives in interesl, for ilut purpose of 
of contradicting,'^ varying, adding to, or subtracting from its tennsd This rule 

^ lu R., la q. B. B., 770. 

« h. R„ 14 Q. B. D., 460. 

® Perry v. BarneHt L R., 15 Q. B# B ,<^97. 

^ Moerir r, Panchmada FilUyi 6 Mad., H. 0., 135. Moran v. Mifia, I# L, E», 2 Calc., 
(89). Jngij&rnaih Sew Bu» v. Bam Byatf I, L, E., 9 dale., 79L CiaHm v, 8hm^ 9 
^ B.i:i.R,a46, (252). 
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is subject to contain exceptions, one of which is, that, any usage or custom by 
which incidents, not expressly mentioned in any contract, are usually annexed to 
conti^acts of that description, may be proved, provided that the annexing of 
such incident would not be repugnant to,* or inconsistent witli^ the express 
terms of the contract.^ A very strong instance of parol evidence being ad- 
mitted for the purpose of qualifying the contract, is to be found in the case of S.uU 
chimon v. Tatliam^ decided in the year 1873, there the defendants acting as agents 
for one Lyons, chartered a ship for the conveyance of a cargo of currants from the 
Ionian Islands. The charterparty was expi^essed to be made and was signed 
by the defendants ‘‘as agents to merchants,” the name of the principal not being 
disclosed and the Court lield^ that evidence was admissible, in an action by the 
shipowners against the defendants upon the charterparty, of a trade usage, by 
which, if the name of the principal is not disclosed within a reasonable time, 
the agents themselves are personally liable. Bovill 0. J., in delivering judgment 

said The question arises whether evidence is admissible to add a term 

not expressed in the contract, to the effect that if the principal be not disclosed 
within a reasonable time from the signing of the conti’act, then the agent is to 
be personally liable. It is the general zmle that evidence is admissible for the 
purpose of explaining the terms of a contract with reference to the usage of a 
particular trade, and of showing that a term which, primd facie, would have one 
meaning, may have in such trade another well understood meaning. The ques- 
tion vsometimes arises as to the meaning of a particular expression, but it also 
arises as to whether, on a contract which purpoi‘ts to be xnade by a party as 
agent, he can be cliai’^ged as principal. Within my experience the question has 
arisen whether such a custom exists in many of the trades in London. In 
Humphrey v. Dale^ the eontx^aet was, as it seems to me, substantially the same as 
this Thex'e is nothing unreasonable in sxxcli a custom, and I have known it 
applied by the findings of juries to many branches of trade. There is good reason 

lor such a custom after the cases of Humphrey Y^Hale, and Meet v. Mutton,^ 

it soeins to me impossible to contend that this evidence is inadmissible. Brett J./ 
said : — The question here is as to the meaning of a wiutten document, and as to 
whether parol evidence was admissible for the purpose of qualifying it. I have 
had very considei'able doubt as to what is the effect of this document with 
rwpect to the adiniBBibility of the pai’ol evidence. In the body of the contract 

^ Macfmiane v. Ow, 8 B. L. E., 459. 

* Act I of 1872, s. 93, prov (5) and also a case in 3 Stimm , 567, an American report cited 

in Taylor v. Bnd, p. 10$ (8tli ed.) adopted Ijy this section. 
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ii in stated tliat it is made by the defendants as a^^ents to mercliaiits, and tbe 
signature is to i ho same effecL This appears fo me a miicli stronger case than 
v. Ddfe and Fleet v, l\ruri(M. It docs seem a strong filing, when a 
persoii expi*t‘Hs1y says io anoilier in a written document, that lie is not Ciiiitract- 
iiig with him as principal, and in signing that writing states fho same thing 
again, io hold that it can by any evidonee afterwards be established that he is 
liable not as agent but principal. On the authority of what was said by 
Oockimrn 0. J., in Fleet w Jfar/o??, and Hill J., in v, r/m/or//,Mt is 

clear that without evidence of custom the defendants would not he liable as 
principals. Bo strong do I consider the terms of this eon1rac*t in this respi^et, 
taking the terms in the body and the signature together, that wc're evidence 
offered to sliow that from the beginning tlie dfdVndants weia* Ihihle as principals, 
r slioald be preparisl not io admit it ; but the eases have lately gone vemy far as 
io the admissibilitj of (nddeiieo of custom. If. is clear, howennn*, that no such 
evichnice can be admitted io contradict the plain terms of a dociunent. Tf 
evidence were tendered fo ])rove a custom that tho defendants should bo liable 
as principals under all circumstances that would contradict the documemt; but 
it has been decided that though yoii cannot contradict a written docunnmi by 
evideuco of ciistoin, yon may add a term not inconsistent with any term of the 
contract.” Grove J., said : — ‘‘ It is xiot easy to define exactly the limits within 
which evidence of mercantile custom is admissible to vary the meuiiirig of a 
written contxwi. It is clear that evidence is not admissible to cwilrndicd the 
writing: but in one sense the contract must always be varienfes' "eif*l)c mlmisHton 
of the evidence of custom, inasmuch as tlic elTe<d of the co if mionld not bo 
the same without the parol (‘vidence, oj‘ else the parol evideii lioinmild itself be 
unnecesHary, The evidence of custom that Ls admissible muar nt^ it appears to 
me, evidence of something inconsistent and iiTeeoncil cable wills the \\rittcn con- 
tract. The evidence here can only be admissible if the impaii iif the words *^as 
agents ” is such as to oxefAdo a collateral provision for liability im iiriiuapals in 
certain contingency, it is not attempted to show timt the dc‘fmidants^ principals 
would not privid facie and in most cases bo liable as principals, and not the 
defendants, but that in a certain particular contingency ^ the clefendaiiiH might 
thomseives bo personally liable. This does not seem io mo so inconsistent and 
irreconeileablo with the contract as to amount to a contradict ion or variation 
beyond what is admissible.” 

Usage IlOW proved.-^-And wlioro it is necessary to prove a ciistoiii, the 
party seeking to establish ii must begin by shewing the existence of the custom, 
not by asking what the custom is.^ 

Onstoia as to Tazi Maiidi OMtms, — The defendants directed tho plaintiffs’ 
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brokers to make purcKases of opium on their bclialf, and fco pay money on his 
account in respect of what are commonly known as tazi mamli chiitk, and the 
plaintiff subsequently sued the defendant to recover monies paid by them in 
respect of such tazi mandi chittis issued hy them on defendant’s account and 
for brokerage and commission. The question arising in the suit was whether 
or no the right to recover was affected hy the Wagering Act, Act XXI of I 8485 
which was then in force bat which has since been repealed by Act IX of 1872 ; 
sections 23 and 30 of the latter Act would, however, raise the same question. 
The usage and course of dealing with reference to these chittw as proved in the 
particular case cited, was that persons wishing to speculate upon the rise or fall 
of opium apply to shroffs in the bazaar to issue to them documents which are 
known in the bazaar as tazi and mandi cMttis ; a tazi chitti being an agreement 
by the shroff issuing the same, to deliver to the holder of such chitti a certi- 
ficate of purchase for one lot or five chests of opium fz'om the Grovernment sale 
at a certain price mentioned, or at the option of the holder, in lieu of delivering 
such certificate, to pay to him the difference between the actual market price 
thereof, and the price named in the said tazi chitti ; a mandi chitti is an agree- 
ment by a shroff issuing the same to accept and pay for the price named in such 
chitti upon demand being made by the holder of such chitti^ a certificate for 
one lot of opium of the G-overnment sale meiitiouod in such chitti. Such chittis 
being issued by shroffs to their customers at a rate of commission, varying from 
two to four rupees for each chiU% it being usual for the customers to deposit 
with the shroffs a sum of mouey to cover any loss which the shroffs might sus- 
tain by reason of having to cai*ry out the agreement contained in the said chittis. 
Whore, however, the customer is well-known to the shroff, he is given by the 
shroff credit for the price of the chittis^ the latter undertaking the liability 
wifchout re<j[ airing a deposit, npon the undertaking that the customers would, in 
the case of lazl chittis^ either ];)rovide him with such certificates as might be 
required in order to meet such chittis, or pay the difference between the actual 
market price of such certificates and the price mentioned therein, and would in 
like manner mutatis maiandis provide for any loss which might accrue upon the 
mandi chittis; that if the sliroff should himself purchase or sell ccj*tificates for 
the purpose of nieotiiig Ms liabilities, he should be entitiod to charge the 
customers brokerage at the rate of one rupee per lot of five chests ; Tazi and 
Mandi chiiiis when so issued are sold by the persons to whom they are issued by 
the shroffs, and are, by the usage of the bazaar, transferable by endorsement, and 
at midnight of the day of the Government sale mentioned in such chittis^ if the 
price of ilm opium in case of tazi chittis bo higher, and in case of mandi chittis 
lower, in the market than the price mentioned in such tazi or mandi chittis^ the 
holders of such tazi or mandi chittis respectively present the same to such shroffs 
for acceptance^ and the shroffs, upon accepting the said chittis become liable im 
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ilie holders aceoraiiig to the tenor thereof, lookina to theii* <‘tisfr)iuin‘s on aceoiaif 
oi‘ whom such cMttis are issued to indenmify tliem ; such tluiiis as are not 
presented Eor acceptance before midnight of the day of ilu* salt', hcH.'oine void 
according to hazaar usage, and in some insianees are i'ctained or destroyed 
by the holders, and in others returned to the shrolfs who are in (lie habit trf 
paying 4 or 8 annas for each of huoIi chit tin hh are delivtniHl u{) to them. The 
Court held that the plaintiff was entitled to rt'eoverd The jmlgancmt in the 
above case gives no groimds for decision, but the ease was evident iy decided on 
the grounds of the case cited in the nolo thereto^ and on the same principle 
as the English cases on an analogous subject.*’ 

III. Agent’s duty in an emergency —The mile timi an agemt has power 

in an emergeuey to do all such acts, for proteet ing liis prliunpal from loss, as would 
be done by a person of ordinary prudoTuan in liis ow u ease, umlershnifareir- 
ciimstancos, is a power given by statute,'^ And although, such power does tioi 
appeal* to bo fully recognized in England, yet in particular cases the right 
is allowed as is pointetl out by Mr, i\lacrac hi this work on tlu* hulitm 
Contract Act.^ lustauecs of such an authority may arise out of (*asts in which 
an agent is entrusted with the sale of goods of a perishable nature, where, if 
proper measures ai'c not taken to get rid of ilu* goods, loss would he occasioned 
to the piincipai Tims wdiore A consigns ])rovisions to B ai (Ah'uita with direc- 
tion to send them to C at. Cuttack, B will have authority t<» sell tlu* provisiouB 
at Calcutta if they will not bear the journey to Cutiaek wit limit spoiling. 
Goods may become wmrso the longer they are kept, and ul all twimis, theri* is 
the risk of the price becoming lower” per jh‘st C, J., in j/ur/cca v. 
which was a case of a rc-saie of goods sold originally through a brokiT, but of 
which the purchasers would not take delivery, hut w4u4 her the goods wwe re- 
sold by the broker of the owmer it does not clearly appear from the report 
It also appears that an agent for sale may rc'pair gootls previoiiH to sale 
when necessary d It has been stated previously that the rule does not ufipear 
^to foe fully recognized in England; and ilus will be hiKm from thecusoof 
Ilmdatjm v. which is an authority foi* saying that a power to ito what 

what is usual, does not include a poorer to do wdiat is iiniLsiiab howuiver urgent 
it may be to act. Maiile J., in that case told the jury that they miglit infer 

^ Kunaylal v, Ohatjmal B B. L, It, 412. 

^ Khairabmth Khettri v, Immmxim Bhandariaf 8 B. L, E., 415, (rote). 

« Momwarne w Billing, 15 0. B* N. B., 810, Bead v. L. It, 10 B. 1),, 100* 

^ lad, Oontr, Act, b. 180* 

^ Macrao on Oontr*, p, 149. ^ 

« 4 Bittg, m, (728). 

^ Ind. Contr, Act, s, 189, ill (a), 

^ » 7 M. & W:, 595. 
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an auiliority in tlie agent, not only to conduct tlie general business of the mine, 
blit also, in cases of necessity to raise money for that purpose. As to this, 
Parke B., said : — I am not aware that any authority is to be found in our law 
to support this pi'oposition. l^o such power exists, except in the cases alluded 
to in the argument, of the master of a ship, and of the acceptor of a bill o! 
exchange for the honour of the drawer. The latter deiuves its existence from 
the law of merchants ; and in the former case the law, which generally proTides 
for ordinary events, and not for cases which are of rare occurrence, considers 
how likely and frequent are accidents at sea, when it may bo necessary, in order 
to have the vessel repaired, or to provide the means of continuing the voyage, 
to pledge the credit of her owners, and therefore, it is, that the law invests the 
master with power to raise money, and, by an instrument of hypothecation, to 
pledge the ship itself if necessary. If that ease be analogous to this, it follows 
that the agent had power not only to borrow money, but, in the event of 
security being required, to mortgage the mine itself ; the authority of a master 
of a ship rests upon the peculiar character of his office, and affords no analogy 
to the case of an ordinary agent. I am therefore of opinion that the 
agent of this mine had not the authority contended for.’’ Bai'on Alderson, 
said, There is no rule of law that an agent may, in a case of emergency 
suddenly arising, raise money, and pledge the credit of his principals for 
its repayment ; and even if it were so, in this instance there was ample time 
and opportunity for him to have applied to his principals. Several cases have 
been cited as analogous to the present, but they liave been satisfactorily dis- 
tinguished by my Brother Parke. Lavih v. Bunce^ may appear to bo a case 
similar to the present, but it is very distinguishable, for there is an original 
liability in parish officers to support the poor in their parish ; and it a})pears, 
moreover, that the parish officet‘s in that case wei*c awai'e of ilio surgeon being 
in attendance on the pauper, and made no objection.” It is to be noticed from 
this judgment that the case of master of a ship providing the means of con- 
tinuing a voyage, or the i^epairs of the ship, and the case of an acceptor of a bilU 
of exchange for honor of the drawer, do tiot under Englisli law fall within this 
ruling last mentioned, and that such acts will, under English law, be implied 
from the authority of such agents, foi* other reasons tlian those of emergencji 
aifordiug no auaiogy i^o the case of an ordinary agent. But although such 
analogy has been expressly repudiated in England it appears that having regard 
to the words of section of the Contract Act, the ease of a master of a ship 
acting on an emergency, and that of any other class of agent acting on an 
oinergoncy, stand, in this country, directly om the same footing. 

It is, however, true that the gj^ound which such an authority w implied 
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ill tlie i)uistt‘rV cum*, ib, in England, nocCvSbity, aribinLf l\\ mihh* f?f Ins paiticulai* 
employixieiii ; and Hiat tlio same implication lias In^ai madiMii Ids fauair on 
similar grotiiidB in iliib eouniry, previoubly io tlm passing; of the Imliau i\m- 
tract Actd Bat wheilier or no ilie expreSvS authorit\ enen hy tlu» (hmiraef 
Act to a agents to act on an emergency, was inii‘n{h‘d In I he leirisluuire to 
oeerricle Iho implied aiitliority given otherwise to t ht^ nia ^^er of a slii|n it is 
iiimecessary to discuss; as whether it dot‘s so or not. hi^ eu'-e apptsus to nlTonl, 
in this country, an ilhistratioii to the seel ion in ifuesUon ifiasonieli us !d^ (me 
caif/d be brought within the terms of the seetioa. iJtloreovm* sueh eases may 
be iisiially referred to for the purpose of [loint ing out the dot \ impnsod upon 
agents of (‘ommiinicaiing witli tludr principals, wlum it is possibli* to do so. 
Before rederring to eases on this subject, it may he wad! to point out tnore fully 
the grounds on w'hicdi a master of a siiip 1ms umler English law an implied 
authority to sell the goods of an ahsentowner. This authority is only ti> bo 
implied from the situation in ‘whieh he is plaeeil, and consequently !o justify his 
thus dealing wdth the gootls he must (‘stuhliNh, Jh\si^ n neta’ssitj for tlu‘ s'.iU» ; 
and «v‘ 0 Hd///, inability to {‘ounminieate w it li ihv owner and obtain his iiisiruc- 
tioiis. ft is under tlust* eirnumstanees, and by foree of thmii, that the master 
boeomc's the agent uf the owmer, not only with the power, but umler the obliga** 
tiou wiiliiii certain limits, of acting hn* him ; but he is not entitlcih in any case, 
to BubBtitute his owut jndgnnmt for the will of tlu' owmn% in ilie sirmtg of 
selling the goods wdiere it is possible to comnundeaii’- with the (nvner and 
aBcertain his willA^ As to this, at least so far as ivgards otlim* (dasHCs of agetits^ 
it tippears that the sirlct rule t)f cummunieuting with the principal Indore Halo, 
rvould in India he mod died by s. iS9 of the (hmtraei AtU. There may be an 
urgent necessity for a sale arising fr<au the fact that if i In* goods are not sotd 
they will perish, or ilnit they will have to he kept hi warelionses at a great 
expense, bo that as a matter of business it wtmld be wrong ttf wiireliouse tlitun; 
but ill Engiandit must be shewn that the master had no nu‘nms of eoimimni- 
j^ating with the owner and taking his direct ionn whether he shall sell tliem or 
not But, whether the goodH arc of a perishable nature or imf, if ihe muster 
has an opportunity of communicating wdih tlie (jwner hefon* tliey nelimliy 
perish, he cannot (according to Eng] isli hnv) seil withoni eomitmiiieuliiig with 
the owner and obtaining hisdireetioms ; and if thtmimster iditHiiihttireelioiis^iiitd the 
owner of tho goods refuBCB hi« coiihont to a Hale, tfic maslm^ cannot sell, iiltlmiigh 
tho goods are of a perlshaMo nature. Indeed tiio law is thal pi aw ftiek %lm 
master has no authority to aolL^ With rofcroncc to thm duty to coimri a ideate, 
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tlie law in tins country is that it is the duty of agents in all cases of difficulty 
to use all reasonable diligence in communicating with their principals, and in 
seeking to obtain instructions from thcm,-^ If therefore time will admit of it, 
it is the duty of an agent, before acting in the business of the agency in an 
unusual manner, to seek instructions from his piuncipal ; if, however, the emer- 
gency is pressing, and there be no time for such communication, he will be fully 
Justified in taking such steps as a prudent man would take in endeavouring to 
mitigate or avoid any loss which may result to the subject matter of the agency. 
The extent of this duty is well illustrated in the case of The Australasian Steam 
Namgatwi Company v. Morse^^ by their Lordships of the Privy Council, when 
speaking of the duty of a master to communicate with the owners bcfoi’c making 
a sale of cargo, and may be made use of as a general example of the duty of 
all agents in this country. In that case which was decided in 1872, 
the plaintife, sheep farmers, sent to their agent at Rockhampton 19 bales of wool 
to be shipped on hoard the defendant’s ship Boomerang for conveyance from 
Rockhampton to Sydney. These 19 bales formed portion of a cargo comprising 
260 bales of wool consigned to nineteen separate consignees in Sydney. The 
Boomerang struck on a rock and filled, and the whole of her cargo became sub- 
merged, and more or less damaged by salt water. The cargo was taken out, 
transhipped into another vessel, and taken back to Rockhampton. In the course 
of transhipment from the Boomerang many of the bales of wool unavoidably burst 
open, and the wool belonging to different consignees became mixed, a ad the 
wool on its return to Rockhampton, to which place it was conveyed with reasonable 
despatch, was dirty, and stank and was heated and in danger of ignition. The 
weather was rainy and there wore no stores in the town of Rockhampton in which 
the wool could have been unpacked and dried, and the wool was in immediate peril 
oC increased and serious damage. XJndei* these circumstances, at the instance of 
tlie master, assisieci by the tigcnts of the shipper, the wool brought back was sur- 
veyed, and a report drawn up Avhich reconimeudcd it should be sold immediately. 
Whereupon, o\\ ing to the urgency oF the case, the cargo was by direction of thc^ 
master of the Boomerang sold at public auction. At tbo trial the Judge sub- 
mitted to the jury, amongst other matters; did the defendants the owners of 
the vessel, time and eircumstanees considered, act for the best, and as wise and 
prudent men, foi’ the intere.st of the plaintiffs ? liad the defendants, considering 
all the circa ms tunoes of tlic case, time and opportunity to obtain instructions 
from the owners P the jury found the 1st of theso questions in the negative, 
and the latter in the affirmative. Tho ease evontualiy came up before their 
Lordships of the Privy (knnicil. Their Lor4s hips, after laying down the general 
principles of law m to the authority of a uiasier under certain circumstances to 
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sell t-lie goods of an absent owner, b> \vhi(‘li priiu‘i|des ! l!a\t In rt*i\a'ivd , 
saidj ^Hiic summing up of llu‘ Chief dimtii'e of the Hapr^nu* Ct>un of Nenv 
Soiitli Wales is impngued on tlu^ ground ihui il was misleading in Uvo, amemgsi 
otlier, ])oiTiis,db>‘/ by fhe ex]>lannlion of ihe word netM^sii \ as being erpiiva- 
leiit to a liigh degree of expedieney ‘'liighly expedient.*' At*, aiid seemidly Ijy 
the question wdietlier ilic defenclants laid acted as wise and prinknd nieii ; ” 
and said, of the ■word, “ Hm\*?suV//d’ ‘‘it has uinloubtediy heim C‘i!i|d«guHl in cusiNt^f 
i/liis kind to express the urgtmey of ilu' oceasiou wlii(*h iiinsi t‘\isi ttt justify the 
act of the master, ])iii the w'ord ‘‘ ne(‘t‘ssity when applits! io mereantife alTairs, 
where judgment must, ill the nut uiv of things Ik* e\er(*!sed, eannol of (‘cnirse 
inean an iiTCsistible compel ling power, what is nH‘aid In It i?i sueh eases is, the 
force of circuinstanei'H wiuhdi determiiu' the <smrs(‘ a man oiiglii to take. Tims, 
w Inm by for(‘e of circumstan(H*s a man has tlu* duty east upon him of taking 
some uciioii for aiiotlun*, and under limt ohiigatlotn adopt the eotu’se w!ti(*!t, to 
the judgment of a wise* and prudent nmiu is appai‘entl) tin* In st fi>i* the interest 
of the persons for whoin he a(‘ts in a givtni enn*rgenev, it may p!»operly be said 
of the course so taken that it was in a men'antih* smist^ £U'et*s\arw to take it 
and after upliolditig tlu* luanru^r tin* qiu‘stion had bet^n left to the* jur\, tlieir 
Lordsliips Haiti “ A salt* <d‘ cargo hy iite mastm* mu) nbuou-I\ lHMnn,H*hsuj*y in 
the alxwe stmse of i he word, although anoth<*r <*ourst‘ migid ha\i‘ Ihsui tu, kcni 
ill dealing with it; for instanet*, if in this rase, the wo(d, w l!ii*h hud im vnhiu 
hut as ail art iide of eoiuimu’ee, could ha n* betui drietl and repaektal, and then 
siortsl oi‘ sent but at a cost to t!u* owner c!t*arly extunaiing aii\ po*^sihh» value 
of it to him wdien so treared, it would plainly he the duty of tfie tnastm* to sell, 
as a !a*t{t*r eour.st* for the inter(‘si of tlu* ow ms* of the property than itmsare it 
hy incurring on his hi'lialf a wasteful e\pemlilnre. It was further objeeU'dA 
said iludr Lortlships, “ that tint altetuion of ihu jury warn mt! sultieimdl^ direeied 

io ihe condition of the speciiic hales of wool Ixdonging to ilm plaint dT, it is 

plain that ihe ship was a general ship, that- the woid !a‘lo!r«red tiHiniiieroii.s tnuiers, 
ihat all of it was more or less damag(*(h and that some of it was so inferwixefl 
as to mider it dillieult within the time at tin* master’s disposal, am! the small 
mmavum of the pori, to deal with the bales si*punitel\. tlust* faets had properly 
great wcigiii with the jury when tin*/ came to eonsit!i*r w hat it was praetieable 
for ilm muHter to do wdfh such a cargcid' Their Lordships tlnm fivalt with ihe 
duty and possihiUty of the masier communicating with the owners or the 
oemsigaecss holding that he muHi^ io hold himnelf free from respouHildliti , vdiih- 
lisli an imhiliiy to conimunicato with ihe owner of ihe goods* mid I hat the 
posdbliity of eommiinicating with ^he ownerb ilependcd oii the cireuiiisiiiiiw of 
each casOj inyoiving tho conHitleraiionid the facts which create the iirgeiiey for 
an early salo,^tlie distance of the |ku‘L the moans of corimiuidcatioti wliirh may 
erist, and tho general position of the master ii| tlu* particular eiiu^rgeiicy ; tliai 
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such a coBiBiLinicatioii need onl\ h(‘ niadt' wlien att an.swer ean be obtaim*d, or 
tliero is a reasonable expectation ibai it can be obtained before tiie sale, but 
tliat wliere there is gi'oiind fox* Buch an expcctatioHj every endoavonr, so far as 
the position in which he is placed will allow, shonkl be made by him to obtain 
the owner’s instructions. And upheld the finding of the jaxy in favoiii‘ of 
the Austi’alasian Steam ISTavigation the defendants in the action. As re- 
gards the duty of communicating with the owners of the goods, their Lord- 
ships, after laying down the general principle to which I have previously 
refeiTod, said, “ the sale, if Justiliable at all, must have taken place speedily, 
for the perishable condition of the wool, which alone justified the master in 
selling, made it necessary thei’e should be an immediate disposition of it.” And 
after finding that it was not possible for the master to communicate with the 
owners, said ; — There can be no doubt that the master is bound to employ the 
telegraph as a means of communication whei’e it can be usefully done ; but, in 
this case, the state of the particular telegraph, the way it was managed, and 
how far explanatory messages could be transmitted by it, having regard to the 
time and circumstances in wdiich the master was placed, were proper subjects to 
be considered by the jury, together with other facts, in determining the question 

of the practicability of communication It is obvious when a ship is in 

distress at a distant port, from whence communication with all the owners is 
impossible, and with any of them difficult, that the task of selecting (where all 
are entitled to consideration) those with whom ho can and could communicate, 
must add greatly to the master’s labour, and might at times require an amount 
of time and attention which ho could not give unless lie neglected more passing 
duties connected with saving and dealing with the goods. Such a state of 
things, when it exists, is clearly within the range of the circumstances which the 
jury may properly be directed to consider in estimating the conduct of the 
master.” A furtlicr example of this duty before acting on an emergency may be 
instanced by the case of Wllkimon v. Wilson.^ ‘‘ The Bomparte ” which was one, 
between the owuex\s of cargo and the person to whom a bottomry bond had been 
transferred, as to the validity of a bottomry bond, purporting to effect a ship 
and cargo, the question whether it affected the cargo alone coming up before 
their Lordslnps of the Priyy Council. There a Sweedish vessel bound from a 
port in Swecdcii to Hull, was driven by stress of weather into another port in 
Sweeden. Ten days after her arrival the cargo was unladen, and the ship found 
to be greatly <lamagcd. Tlio ropaii's were completed, and the cargo reloaded. 
Tho master at once eonimunieatcd with the owners of the ship, x‘esident in 
Sweodeu, who being without funds consented to tho master taking up a bottomry 
bond for payment of the nccessaiy repairs^; and the British Consul at tho port 
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wlicre tlui Ti\ss(‘l Itiy. wvi^ie nii In'liali oi the lu.iNinr ait<i sh his lo tlio 

consignees at J Full, iafonuiniji!^ ilunii of the <ltiniagt‘ MislaiiUMl hy the vessel, hat 
making in) applieulinu to (hem for inoiity, nor to the inMassity of 

repairs. No answ( 0 ' v as matle 1o iluB letter, ami the master hypo! het'tifed the 
sliip frciglii aiul cargo for the money boiro\^e(l f(»r the ri‘|niirs : hehl fhatsiieli 
notice to ilic consigiioes was satUeieni notieij to aothori/e the m£is|t‘r raisni<** 

' o 

the money by bottomry on the cargo. Fmiher example^ of ju'fion iukeii m 
cases of ililEciiiiy may bo found in r v. ParhrJ v. (/ordef 

V. Brown^^ Christie v. Ilt>w^ ami Hlizaht^h,'^ But In fore eoiiclmling this 
question of ‘‘ cinerginuy,” it may i)e well to refer to tin' e,me of 
V. in which, ease, in the jndgTmmi of tin* Cliief Baroti. i*eiVrc‘nee is 

made to a somewhat peculiar imreporteh ca>e. In whiiEi if nas lub! tha! the 
agents could not be <‘(>nsidered to he ageulN of neeessiiy tt» diNpo^e of tiu* caigo, 
(whicli case, howe\er, would in all prolaihiHiy lu^ eoiisitlensl to be a ea^i‘ falling 
within section 189 of the (k)ntra(‘f Atu) ; thenmi shipment of goods was made 
from a port in Italy to Malla ; at thcbinuMif tlmarj’iva! then* tfie plagne ragcal, 
the consigiuH'S aecordingly sent tlie ship to Messina, lunl there sold tho 
cargo. The vendors having failed, and an action lieirng brought b> the owners 
of the gf?ods against the consignees at Malta, the latter wt*n» Itehl riNponsIble, it 
being coiiBidcx*ed that the einnimsiamaNS of the ease did tmi make them agents of 
necessity to dispose of the cargo on 'behalf of the vtmdors. 

Implied authority of particular kinds of agreats; Partners^- Bneh 
member of a partnership is its gimerai agent; tlie tsf his aiifhorify 

is determined by the kintl of acts whitdi are neeesHury cmusmilly ilmu^ iu titrry- 
iug on the bnslmss of such a partnership as that of wliich he is a member. 
Partners may stipulate among ihemseives that some om* td' ilmin mily shall 
enter Into particular eouiruets <m into any ('onjrmdiH, or may rtKtriel in iitiy 
way they please the powers of any mie of tlmtm Ind with Mich private ttr- 
miigements, Hurd persons ^ilealing with Urn tirm lm\i‘ no coiua-rii. 

The puMic have a rigid to assume that evmy partner lias atplnirity from Itis 
co-partiiers bind the whole firm by atbsdime or cmdraetH entvrml iiiio wiiieli lire 
necessary for the puiqiose of the parinerslup busineshd The question what m 
noccHsary for the purpose of carrying on a paiiiiership must of course hi 
deiermiuecl by the nature of ilw particular businesH carrieil oh by tlu^ piwinew. 

* 7 M* 4 Wn S42. Soo also Bi^i v, Birmint^him CWM|wii»q li Kitti,, #84. 

^ 8 Moo., l\ 4in, 

» L. a., S P, O., 184, les. 

^ h, E., 4 Q. B., m S h. lu 5 Q* B., m. 

* 2 Dodson, 4IB'. ^ 

« 11 M. & W*, SM. 

w ’ Ittd. Conte. 4ob s. 261, $«© Coai v. 8 H. h Cm , 2112, 
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But tlic act of one partner to bind tbe firm must be necessary for the carrying on 
of its business, if all tliat can be said of it was that it was conTenient, or that 
it facilitated tlie transaction of the business of tlie firm, that is not sufficient in 
the absence of evidence of sanction by the other partners.^ What is necessary 
for carrying on the business of the firm under ordinary circumstances and in 
the usual way is a fair test ; but nevertheless as a partner is in the same position 
as any other agent, he will be at libei‘ty in an emergency to do all such acts 
for the purpose of protecting his co-partners from loss as would be done by a 
person of ordinary prudence in his own case, under similar circumstances,^ this 
distinguishes the law so far from that laid down in Haivfayue v. Bourne,^ Thei’e 
appears, however, to be a marked distinction between monies borrowed and 
debts contracted for the necessary purpose of carrying on or preserving a 
business* ** This distinction wall be found in consulting the cases Hawtayne v. 
Bourne and Ilawken v. Bourne^^ and the words in which this distinction is pointed 
out by Lord Chief Justice Turner in Bx-parte Chippendale in re German Mining 
Company. 

Authority in all cases of partnership.—Generally it may be said that every 
partner, whatever the nature of the partnership business, will be presumed to 
have power, to engage clerks for the benefit of the firm.^ As to this authority 
Lord Rolf doubted whether in every case it would be necessary, when a contract 
is entered into wdth partners, to show, in order to charge them all, that benefit 
would necessarily result to the firm ; and said that ‘‘ there might be cases in 
which the partnership would be bound, although that might not be the case ; 
but it must always be a strong fact to show that the partner acted for the firm 
if it be established that the contract was for the benefit of the firm ; the point 
to be considered in each case is, is the party acting for himself alone, or on 
account of the firm.” To make tender of a debt due hy the firm;® to receive 
payments due to the fiim,'^ to grant receipts for debts cine to the firm to release 
a deht,^ but not in fraud of his eo-partnors and collusive ly,^^ and not so as to set 
it oil as against a private debt of bis own to draw cheques in the name of the® 


* Brettel v* William^ 4 Ex , 630* 

^ Iiid. Qomi\ Act, s, mi 

® Mawfmjne v. BoiitHe, 7 M. & W., 505, Bx-pnrfe Chippendale, 4 De G., M* & G., 10* 

♦ 8 M. & W., 7i»3* 

^ Bmk'ham v. Brake, 9 M. & W., 79. 

® DomjlaB V. Butrick, 3 T. K,, 6B3. 

** Aww. Ouse, 13 Mod., 446. Dic/v. East Indim ^ompany , 15 Voe., IIS, (218j, 

® Umdenm v. Wild, 2 Camp., 561 ; Bristuw v. Taylor, 2 Stark, H. P. 0., 60. 
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firm or tlie firm's bankers;^ even tliougli he he a bleeping* partner;^ aiul pro- 
liably to engage to ptay a clelit due hy the firm.^ 

Authority of firm of hankers. — A managing pailnerin a iinii of maha- 
Jans has power to hind his co-partners ])y a boiui seennang pa\ iiuoit of u debt 
clue hj the firing So one member of a firm of bankems has hern heid io have 
authority to accept wseeurity for a debt due to the firnm’ ll also appeal's that 
one partner in a banking or agency house abroad 1ms powtu’ ic» gran! a lettm* 
of credit binding on his co-partnej\s,^ ami that a banker mny neeoeiate bills 
deposited by his customer, io such an exiemt as ihe^ ncs'esstny tiemantls of the 
latter may require withoni. express aiithorityd A haukca* aKo has mifhoint} 
when his customer acetqds a hill made payable at tin* hank, io appl\ nhal 
balance be may liave in hand helonginir to su(*h caHtonna’ hi pa \ incut of tin,' 
bill, even iliougli ilicro [)e no C'xpress order to pa\.^ Ihit istlno'c no implied 
authority fora hank to pay a third pmson a note inadt* paxahlr af its place* 
of business, sini[)l\ luMMUse of tlie tai'i that t he maktU' has funds sutlioiiuit for 
that purpose, in tlu‘ absmu'c of an} coui’se of d(‘ahng oi* prtoious inHiriuaion 
so to apply the dtqiositl^ 

Ie commercial partnership —Tlie authority of the paruims di'prmlH on 
the nature of the parliculai* hii.si ness carried on hy tluMiian ; Imi it has been 
hold that the sale of one ])ariner is the sale of the iirin llml one partmu 
has a power to borrow on tdie credit, of the linn alien m‘Ci's-»ary so to ilo and 
I! he has power, to liorrow it has Ikmui hchl that he mny pledge tin persona! pro- 
perty of the firm for 1 hat pur[)o^t‘, and sueh powm* is not gnuH* upon dissolu- 
tion of the tirm iliat one puiUnei* has power to gnu an ad\;}iH*e upon (Irafts. 
and hind the firm by his mdion, unless the person making t he mhiuu'c a as aware 
iliai i lie advance was intended for ilie separate aeeoiint of the boi reared’’ that 
he has power to procure an insui*anee for himstdf am! et -p.li 1 lU‘r■^ nit partner- 

^ Luim r. Uand, 3 C. B. 4 12, 

^ ^ Backhimu' v. Charitim, U B., 8 Ch D., it I 

^ Ltm V. lf<vY«7r, % 1). & Hy., 7. 
ildkm Sijnd Ahmed iLnswed/ v. iuevewLei, 21 W. It , ttO. 

* Weikenheim\H Case, h. II, 8 Ok. App , 831, (HUH). 

® Ilape V, Oiasf, 1 Kusbj 53. 

^ Thompmii v* 3 0. & H., 733 

® Kymer v, Lawreg 18 b* J. Q, H., 218. 
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LamberPs Cme^ Goodbolt, 214 
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sliip propei^y that one partner has power to assent to a creditor’s composition 
deed,^ that he may hny goods on credit, and this, even though the goods be 
pawned by the buyer, provided that there is no collusion between the buyer and 
the seller that he may borrow money and give a note therefor in the name of 
the firm, though the money be not brought into partnership, nor the note given 
with the privity of the other partners but it submitted that such borz^owing 
must be shown to be necessary for the business. And if the business of the 
partnership be such as ordinarily I’cqnmes bills of exchange, then unless re- 
strained by agreement, any one partner may draw, accept and endorse bills of 
exchange in the partnership name for partnership purposes/ but lie has no 
implied power to accept bills in blank, nor to bind his co-partners, otherwise 
than jointly with himself,^ nor can he bind them severally by joint and promis- 
sory note signed by himself and by him on their behalf.'^ But partners may 
bind each other by drawing, accepting or endorsing bills of exchange or promis- 
sory notes in the name of the firm,® and provided that the bill or note be directed 
to the partnership, he may do so in his own name.® So also all contracts of 
sale or purchase by one partner on joint account, and for the purposes or con- 
nected with the partnership are binding on the firm.^® So also a promise or ad^ 
mission by one partner will bind the firm/*- He has, however, no implied 
authority to pay a private debt with partnership funds.^** But a partner in a 
firm not being an ordinary trading partnership, but merely a Carrying Com- 
pany, formed for the purpose of carting goods from a railway to a town, and 
for the carrying on of whose business the drawing and accepting of bills or 
making promissory notes is in no way necessary, has no implied authority to 
bind such firm by promissory notes in the name of the firm/^ Nor will partners 
bo bound by a joint secuiity given by one of the partners for a transaction not 
relating to the partnership, except whore the firm’s express or implied sanction 

^ Moopor V. Lublep, 1 Gamp,, 60 

^ Dudyeori y. 0* Comely 12 Ir. Kq., 566, (573), 

® Bond V. GibBOTif 1 Gamp., 185. 

^ Lam y. WilliamBf 2 Vern., 277. 
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^ Fetring y. Hone, 4 Bing., 32. 
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y. Breillat, 6 Moo., E 0., 152. 

® Mall V. Bmiih, 1 B, & 0., 407. WUke v, Bach 2 last., 152, Wells v. Masterman, 2 
Isp, 731, 
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can be sliown, or wliere the girinof of such soenrity is necessary for ihe carrying 
on of the business of the firm nor has one partner an} anthoril j to bind the 
pai^tnersliip in any other name than that held out to Ihe norld as the name of 
the iirm.^ For has one partner any iinpUed uuthoriiy io open a hanking 
account on behalf of his firm otherwise than in the name of ihe althoagh 

it appears he may transfer the partnenshi]! account,^ And one partner has no 
implied authority to mortgage immoveable propmdy IxdonLdng io ihe pminerbliip 
business without the consent of ihe others;^ nor has lu‘ implied powm Io take a 
lease for tlio firm of a house for parinei’ship purposes ncir can lu‘ refer a dispute 
the subject of a suit to arbitraiion;^ nor can he submit pnrineiship disputes to 
biteition;*^ nor can ho consent to judgment against tlie firmd* bus an agents 
appointed by all the partners to wind uji their lmsim>^s anthurtly io accept 
bills dimvn on the tirni, or to accept a hill in tlie name of one parinerd** Ho 
has power to execute a j^^int and stonunl promissory nott' if if is m‘eessary 
for the busincssd^ In a firm (•ousmting of printer ami publisher, Ihe puhlislier 
has in certain circunistanees implied poner to order goods on credil and land 
the firm j thus ■whorc‘ in an mdion by statioums who sui’iphed paper foi two 
particular works j on the orders of the publishers of the works, agaiimt the 
printers of thenij on tht3 ground that the printers aau! pufdishors were partiiorB 
in tho worlcHj it wnis held that if the printers w'ere partners in llu* piiblieatioiw 
at tlio iiuie when the orders were given they 'were liable, aldmugh the pub- 
lishers only were liable in iiie lirsi instancis^^ 

Authority of a Knrta* — Wlien the acts of a managing numiber of a .Joint 
Hindu family proceed from an intention to provule for sonu‘ family need, or to 
perforin an imlispensablc reiignous duty, or to benefit the joint estate, they are 
binding upon tlio other membm's of tin* faniilyd^ The iruiiiager by DayaWiaga 
law carrying on a family biisinobs has powder to mortgage ilie jiunt family pro'* 

^ Cmnf^rd Btuiiinji I* Krtp., 207, ihiui^in v hntuidi $ iUimiK^ 1*7^. 

^ ’Britchard v. Draper^ 1 iChsM. *,% M., 100. 
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® Stead r, Sdit 3 Bing.* lOl* 

» Mmukr y. h. E , 10 App. Das., 680. Mmibruljc w D& ia Gmm% 3 C» li, 742* 

Odell Y. Cormacl', h. It, 19 Q B, B., 223. 

MmUc Y. Butfmrtmd, B E. & B., i BUiot v. Dmm, 2 IJ. & F. 338, 

Qardimm v. OhMs, 8 0, & li, 70. ^ 

Saramm T$vm v# MuUayi Ammd, 6 Mad., H. 0., 71, 8 Moo., L A., 198, Tagow bee* 

'' twes for 1886, P.SB86. 
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perty and sncli mortgage is binding on all the members of^ the partnership^ 
The manager in carrying on an ancestral trade can pledge the property and 
credit of the family for the necessary and ordinary pnrposes of that trade, and 
third persons dealing hond fide -with such managers are not bound to investigate 
the status of the family, minor members even being bound by the necessary acts 
of the manager.^ By necessary acts are meant such as are necessary for the 
material existence of the undivided family or the preservation of the family 
property ; but a compromise between co-partners of partnership accounts, and 
differences by transfer and division of partnership property is not such a necessary 
act, but is one which is loft to be dealt with by the ordinary rules of law, and is 
one which must be shown clearly to be for the benefit of the infant members 
before the compromise will be enforced. He may grant a receipt for payment 
of a debt due to the joint family. ^ He may in his discretion expend moneys for 
the improvement of the family dwelling house, and entei into a mortgage to ob- 
tain moneys for that purpose.^ He may mortgage the interests of the family 
estate of the other membci’S of the family, for any common family necessity, or 
for the common benefit and use of the undivided family.^ But a mortgage of 
the joint family property by the manager is not binding upon his adult co- 
sharors unless it is shewn that it was made with their consent either express or 
implied ; in cases of implied consent, it is not necessary to prove its existence 
with reference to a particular instance of alienation, but a general consent may 
bo deduciblo in cases of urgent necessity from the very fact of the manager being 
intrusted with the management of the family estate by the other members of 
the famil}^ and the latter entrusting the management of the family affairs to 
the manager must be presumed to have delegated to him the power of pledging 
the family credit or estate when it is impossible or extremely inconvenient for 
the purpose of an efficient management of the estate to consult them and obtain 
their consent before pledging the estate or their credit.® He cannot alone 
consent to the enhancement hy his landlord of a joint family tenure, or give an 
chrali to that effect so as to hind his co-sharers.'^ He has no power by acknow* 

^ Bemola Do^^see v. Moh im 1. L. E , 5 Calc , 792. 

® Eamlal Thahiirsidm v. Lachnicliand Munirami 1 Bom. H. C., Ap*, 5L Trimhath Anani 
V. QopaUhel} MaMdenj 1 Bom. H. C., (A. C. J.), 27. Johuree Bdi v, Sne Gfapal 
Mmefy L L, E., 5 Oalo. 470. Shan Earain Singh v. Bnghohur Byal^ I. L. B., 3 Oalc-, 
SOS, Joyhrwto Oowar V, Mttiyanand Bundy, I L. R., 3 Calo., 738. 

® Smgappa Ckanhasappa v, Sahebanna hin Kangedappa, 7 Bom., H. 0,, A. 0., 141. 

^ Ratnam v. QoUndaraJulu, !• L. E., 2 Mad., 339. 

® Bmdo Mahadev v. Bani)hat Mn Bhmhhat, 1 Som., H. C., 39. 

^ Miller v* Mmga Math MouUek, I. B. E., 1243al., 389. See Mahaheer Feri>had v. Bamyad 
Smg, 12 B. L. R., 90 j 20 W. R. 192. ^ 

^ Memayetodah Chowdry v. Ml Kanth MuUicki 17 W. R., 139. m 
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lodgment to rovir© a debt barred by liniiiaiioii, exeopt as riGraiast biiiibelf/ or 
wdien acting ay tlie duly authorized agent oE liis co-sha3*er.s. 

Authority of attorneys.— Attorneys or solicitors uiulta* a general authority 
have authority to accept bcrvicc of process and appear and clefinicl an aeiiou, bat 
not to institute a suit foi" which a special retainer is necessar}^^ and a inta filer to 
protect a party from arrest is auihority to put iipf)!i lic^ has also 

authority to ivaivo irregularities in the action and to e(nn promise it d* bot not 
against the express wish of the client,^ but such compnimisc^ will bind the client 
if the other side act ho}idfid(^ and without notice of a pr<dubiumi iu eonipromise ;*? 
lie has power to receive payment^ or tender*-^ of debt and eo*-lN^ eycm afti*r Judg- 
inciifc.^'^ One member of a firiu of nitornies has no iin])iird anthorit} to bind 
his co-partners ])y a post-dated diet I ued^ Ifiriias {iKt> po\u‘r rebr a suit to 
artibitration he may waive irregularities, as to am’o to the appointment of 
an arbitrator by chance he has authority to submit io pUHluce idle 
he may hind iiib client by formal admissions relaiinn to atOlon:^^'* he has 
authority to empower his chirks to receive pa^mentd^ An agremnent that an 
att(a*ney is to be paid out (>1 a fund only implies that he is to be continued till 
there is a fund When atiihorizcd to make a pa 3 '"m(‘Tjt inah*r an aw an! which 
directed mutual releases to be drawn up, ho has been lu’ld io Ih^ empowered to 
draw a release. He has a statatory right of I'etaliu r u\ er sums iwcdved by 
him on account of his principal on account oi busiiiesa eiuuituded by him imd 

* Gnpahmrnm i¥o.o>rrOt/‘ v. MihhhtnHiiii Gujfta^ } i B b. It, 2L Kfuiittr^i-ami Nmhn v. 

l*a!a Na>Mp}M Chi fit, L b. ib, i .Mud , :iS5. 

Wnjkf V. Cb^/O, S Mer , 12, huP v. /u/h f/, 2 .M. At K., L 

' Bnckfi V, ihmch, 1 (lott , 

* Sackhanse v. Jaj/Zor, 20, JU. J. Q. B., 233. 

® J(t<jaimaih P«v OnruhnkHiluh y, Humda^ (hinihuisdu^, 7 Bom. IL C , liK 70. fcswb 
Ah\ Anmm.f U. Ohmm v. BrnroH, It 0. B. N. S., 74 ripAnnh \ IS 0. B. 

B., SOS. « 

- « Frm V. 1 B. A; K., 839. 

^ Buttery. Kihujkt^ h. lb, 2 Ms,, iOO. Brady v, (homur 2 Ir. It, t\ b,, 314 

* BowdU V. I Wm, BL, 8, Ma^m v. WhitrUaii^e, h H. Cl, 

^ WUmot v. 3 0. k l\ 153. 

Merim w Mulme, 15 M, & W., 00. 

“ Mder v. Mmhrfh^ b. It, 2 Ex., 103, 

Fmiel V, Mtihiem Countwb My* Co*) 2 Ma.., 341. 

$m Machhoime v. Taylor ^ 20. b. J, Q, B., 233, 

Wem^kh v. Mmd^ I Mer*, 114, 

Taylor on MyM., 684, par«u 700. * 

« ▼* Pnrwtf , 5 Taant,, 307. Ki^m v. BmUktmtk, I M. k W., 310. 

« T. Booth 21 F. 4 f 220, 

^ ” Baw$m V, J&aw%, 4 lap*, S5, 
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also a lien on goods bailed to But be has, however, no implied 

authority, when retained for the conduct of a suit, after judgment in 
favour of his client, to enter into an agreement on his behalf to postpone 
execution;® but he may defer execution in consideration of the accelera- 
tion of the payment of the debt he has no implied authority bo pledge his 
client’s credit to counsel by an express promise to pay his fees, whether they 
relate to litigation or not, so as to enable the Counsel to sue his client for them 
nor will the fact that he is in possession of a mortgage deed executed by his 
client, authorize him to receive the mortgage money for the client.^ He has no 
no power to refuse to proceed with an action he has undertaken presumedly on 
the terms of getting the costs out of the other side.^ Nor can he when acting 
for a vendor or mortgagee receive purchase-money without a special authority, 
even though he may have possession of the deed of conveyance with the deed 
endorsed J Nor can he institute au action without a special retainer.® Nor can 
he when authorized to proceed in an action to recover a debt, oppose in the 
Insolvency Courts a discharge of the debtor.® He has not without special in- 
struction authority to take special journeys on behalf of his client nor can he 
bind his partners by bills and notes. 

Implied authority of master of a ship. — Presuming that the implied 
authority of the master is not touched by the statutory authority given to all 
agents by the Contract Act, the master of a ship has authority to do all things 
necessary for tho due termination of the voyage in which his ship is engaged,^® 
but his implied authority does not exist in cases in which the owner can him- 
self by agent personally intoifore.^'^ He has implied authority to procure all 
“ necessary supplies,” for the ship, i e., such things as are fit and proper for 
the ship upon the voyago.^^ He may borrow money for the necessary repairs of 


* Ind, Confer. Act, 317, 171. See also Mx-parfe Monison, L. E., 4 Q, B., (15G). 

Loimjwir v. L. E., 6 C P., MO ^ 

® Gommonwealth Land Estatp cf Co., in re ffollinqton^ 43 L. J. Gh , 99. ^ 

Mostijn V, Monti/nf L. E., 5 Olu, 157. 

^ W»»parip Bwmhan'kh, %n re 8hanh% b, E., 11 Oh. D., 535, Bourdillon v. EocAe, 27 b. J., 
Oil., C81. 

^ Satringion v. Binm^ 4 P, & P., 942. 

Withinyton v, Tate^ b. E., 4 Oh., 388. 
e , Gmfl&i 3 Mer., 12 ; Lord v. Kellett^ 2 M. & K., 1. 

^ Brake v. 4 Tyr., 780. 

In re Bmll, b. B., 5 Oh. 0., 815. Be Beaem, 20 Boav., 146, 

Bimoim V. Lotmdee^ 8 Camp., 478. ^ 

Arthur v. Barter, 6 M. & W., 188. 

Qunn T. BobertSj b, E., 9 0. P., 881. ^ 

v. SeeUmp,, 4 B. & Ad., 863. The BopMe, 1 W. Bob., 868. ^The AUi&mdM, 
I Dodson, 378, 1 W. Boh, UMm The Mga, h. B., 3 A. & J., 510. 
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tlie sliipJ He may sign the Wll of lading, and in doing so, lie geiicmnllj acte 
as tlio agent of ilie ownei\s,^ 11 X 11 . in some eases lie aels mi iliese oeeasioiis as 
agent of tlie (diantei'crs bat lie lias no antliorify lo sign a stn^oiid bill of lading 
for ilie same goods nor bas lie any authority to vary the eontrairi I he owner 
lias alixTitly inado, by signing bills of lading differing from llu* eharter/^ 
For for a greater quantity of goods than is on iKKird/^ior goods not on 
board nor for a lower rate of freight than that for whieh fin' owiu*r has eon. 
tractedJ Ho may, in cases of lUicessity, when tin* sliip is wriadved or disahl(*cb 
and cannot lie repaired, procure another vessel to carry on the cargo and c‘arn 
the freight;^ he has not in general an iiu]>lii‘d nnihorily to idTcct an insurance 
on either the ship, freight or cargod’ yi'i there seems little doubt thuf eases may 
arise wliieli would confer that authority on himd" He may in eases of neceshity 
only, hypothecate the ship, IVeight, or eargo ; Itut only wlum lie has no other 
means of obtaining tnotuy and after u.sing evmy endeavimr to eommiinieaie 
with the ownm*s of both ship and (nigod* His right so to net is founded on 
necessit}" ; this power of tlu‘ master arises out of Iris relation as agent both 
to the owner of the ship and to the owner of the <‘arg(>. A matmaa! dihlinetimi, 
indeed, exists between his authority as agent hm ilu‘ one and us agtmt for the 
other, hut in both caH(‘S his power to hypotheeute, arises out of neeessity of ilio 
case, Lord Stowell says, “ necessity ereates the law; it supersedes the 
and whatever is reasonable and just in siu*h inmes is likewise legal. !i is not to 
bo considered us a mat ter of surprisi* tlu‘refm'e, if mmh Inst it nied rule is not 
found on such subjects several limitations of that aiitlioriiy, as flic law 

lias been dcoadoped, have betm (‘stablisluHl ; among.nt tliem the following are 
in’c-emineni. The muster must, (uuleavour to raisi^ funds on the pi'Csomil iU'edit 
of the owners ...... and if the owner be on the s]h)I, aeeording to tlie genera! law 

the masier has no autlmrity to bottomry (Boulay Ihity, 11, 271); and if 

* V. Tdruknaih 'Bopmank^ Ikurhu UK 0, J.j, iltH. r/ 

^ Ore.s/ts/,” b. It , 3 A. & K., 37. 

^ Do<U V, ShimrU B B. h, K., 340, 3tr», JFtni/hk/ v, A/nkm^Mt U ii , l> t\ F., 17h 
BamhmaH v, Bewrr, L, B., 2 Q. B., Bth (87) 

^ MartpHuid v. Bu/oct, B Kb <% BL, 232. Hut^houbkutj Vinnuu V* Citiidiam^ I, L. ih* 7 
Bern., 51, (70). Bmls H U, h, it, {3*14). Ihii mu ilUliwu \\ UaWWwi, 

2 0. B. N. B., 134, (154), 

^ MiMernt!/ v. IM, 8 Bx., 330. 

» rndommehi v. Milhurii Brm., U it, 17 q. It lb, S17. 

* Grant v. Wammj^ 10 C» B., 664* McLean, y. Flmmmwji L. it, % II. b. Bain, ,128 

’ PmhermU v. J(iu,hen% S F, & V., 217. 

® Motara t. Setidtrmn, h. E,, 7 Q. B., 225, 16 0. B. N. 8., 772. 

» Crawford v. Smter, 8 T. E., 23. ' 

^ *“ Sae ArrUrttli <m Marim Insurance, 7ol. IL, p. 163, and the cases there oitmi 

’» The Cfratituaim, 8 Bob., 266. The Kamac,, h , 4 A. & 1., 889, (809). 
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the owner be absent, it is tlie duty of tlie master to commiinicate witli Mm 
before bottomry be resorted to. The money must be to defray the ex- 
penses of necessary supplies or repairs of the ship, or to enable — and 
this it will be seen is a wider and more difficult proposition — the ship 
to leave the port in which he gives the bond, and to carry the cargo to its 
destination ; with reference to this proposition much discussion has arisen whether 
the liability of a ship to detention, according to the lex loci, justifies a master in 
giving a bottomry bond, and the authorities upon this point are supposed to be 
conflicting. And again there arises a question whether the liability to detention 
must not be on account of necessaries furnished to the ship in order to enable 
her to prosecute her homeward voyage, or whether this liability may arise from 
any other cause, such as for old debts incurred antecedently to the voyage, or 
for damages done to the outward cargo in unloading at the port, or in some 
other manner ; and again, whether the liability of the master to personal deten- 
tion justifies the creation of the bond. Another important principle established 
by the judgments is sometimes expressed in this language — that the money must 
have been advanced in contemplation of a bottomry security, or in other words, 
‘upon the credit of the ship’ {The Alexander, 1 Dodson, 278). This proposition 
appears to me to be somewhat loosely stated, for apart from verbal or written 
statement or agreement, it would seem difficult to prove whether the lender or 
the borrower did, or did not, mentally contemplate hypothecation at the time 
when the expenses were incurred.”^ The existence of necessity to hypothecate 
by bottomry is to be ascertained by evidence in the usual manner ; and the mean- 
ing of the term “necessity,” in respect of hypothecation by the master, is 
analogous to its meaning in other parts of the law.® But the master has no 
authority to hypothecate to obtain the release of the ship seized and detained 
on a matter of account between the parties to the bond/^ It has been held 
that he has authority to hypothecate by bottomry even to the agents of the 
mortgagees of the ship, who gave unusual and better terms than could have 
been obtained elsewhere but he cannot hypothecate by a bottomry bond proi 
posing to charge subsequent freight,^ He has power to sell the cargo, but 
to justify him in so dealing with the cargo, he must establish a necessity for 
the sale ; and inability to communicate with the owner and obtain his instruc- 
tions he may, as agent of the cargo owners jettison goods in cases of necessity;'^ 

^ The Karnah, L, E., S A. & E., 289, (299, 300), per Philimore J. ; approved as far as th© 
cargo was concerned by L. R., 2 P. 0., 505. 

» Dfo&ge V. Smrt, (The Kamah), L, R., 2 P. 0., 512. 

® The Ma, h. R. 3 P. 0., 54»2. 

* Smith v, Bmh of New South Wales The Stafi^rdshire, b. R., 4 0. P., 194, (205). 

® Bid, ( 210 ), ^ 

® Amtralasian Steam Navigation Go. v. Morse, h. R,, 4 P, 0., 222, (228) 

^ Burton v. Mnglish, h. R., 12 (J. bTp., 218, (22 8). 
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aftd has inapliecl axitliorlty to etiter into salvas^o ai^ivoment-, ^ ITo Iran poworeven 
to sell ilie sMp when it is abHokitcly necessary for him to ili> so,^ kiit tlie case 
referred to however, was decided on the ^o'onnd af raiditMiion of the sale; 
hilt as pointed out in the judgment the antliorities give this powtu* io the master 
in casc‘s o£ actual necessity*'^ And his power to do mi, men if aiteidiiig the 
assimws, is allowed under cireumstaiices of vcay stringent lusanssiiy hut he 
cannot sell, so as to mctingnish ali mortgage claims and nil liens on hotioiiirj or 
wages, oven m a case of necessiiy> Ik* has no authority inasfm\ to agree to 
a substitution of another voyage in the place of one agreed iiptm between ilio 
owners and the freighters and on wdiich he has sailed to a ro!H‘ign (‘titintry.^ Ha 
has no authority to bind the ownois hy widiing forward to a hrokm* in a foreign 
port, prior to the ship’s arrival tlierein, auilioriyahig the hi oker loidiarter the 
shipd He has been held authorized to promisin on bthmlf of llu» owners when 
the ship was taken, to pay monthly A\ag<'s (o om? of l!u‘ sailors in order to induce 
him to become a hostage but when in a. foreign port and il is n<d possihle to 
communicate witli his owners, he ha^ implied power to clniHei* d lastly the 
authority of the nuistm* to biml liis owners is governed b) llu» law ot the country 
to which the ship belongs.® 

Authority of betting agent. “-‘A eommihsion agent or boi>k tiiaker wlien 
aiithomed to make a bet has implied authority to pay tin* saiiu* if lost, if liiB 
not doing so world euitail ilisagrmMibU' constHpiem^es on himsidfd*^ As to 
such agent’s authority to pay tiie debt, ami his right ol snif ngainsf his principal 
when he 1ms so paid it, the following easi's may be ndVrreil to, Trihiudmndm 
Jagjimuihs v. 3/e/ //a/ /tend v. Jie/e/ved^ and tlie reiuarkHof lIuidHiy J,, 

on the latter case in Vtjhm \\ and IhiiitfH 

OOHlMisSiOE EgOUt. “^A tnmnnission agemt in eommereinl idTiiirs to wlnmi 
funds are mniited i Cl purchase and ship goods has not as a gmieml rnlo any 
implied authority to insure bis prinei pahs goods, bn! ion may he mm ted 

by eimmistances. An esttWiKhed course of dtmling hmnemt himsetf iiiid his 

* The Bmpor, h. It, 8 l\ 1)*, lU. 

" Hunter v. IBMrr, V M. W*, 823 

® Bee IHr v, Boija! &i:hmur dsKtovoev 8 Taunt. 7f4, ^772} f. Cliirfrr, I 

Bing., 445, (kmbrufp*^ v, 2 B. k 0 , 801, 

^ ikh 0 yiii(t Marim) hwurmer Vu. v. b. It, H P, Lt, IIPO 

* Thf Qathnrino^ 15 Jur., 232. 

* Simjo^i V. Bharj% I Oaxitp., 620. 

» The Fmmu, m L, T., nh 

» meB V. IMt I T. it, n. 

» Uog4 V. BniUrt, h, B,, 1 Q. B., 115. Mbrnm Bham Bhip Oe., k It 42 CIn It $2L 
Mead w Ami$r$mh b. E., X8 Q. B. D; ^70, b. E., 10 Q. B. I),, liiCI. 

« 1 Bom.na. 0., 

^ »* W. N., 1887. , 

» li. it,, 82 Q. B. D., 680. 
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pi’incipal, or the a sage of any particular port or trade, may he reasonably 
held to confer an implied autliority to insure.^ 

Auctioneers. — An auctioneer may make a contract of sale of goods in bis 
o\\m name, 2 and can sue tlie purchaser from the price,® where the right of no 
third person intervenes he may maintain an action against a person taking 
goods out of his possession.® And, in common with all agents for sale, has, in 
the absence of advice to the contrary, authority to receive the proceeds of sale,® 
but only in cash in the absence of any practice or custom to the contrary J 
Whei^e it is customary he may receive the deposit by means of a cheque.® If 
he is employed to sell goods for ready money, he has power to receive the 
money he cannot however deviate from the strict terms of the conditions of 
sale be has no implied power to receive more than the deposit nor has he 
authority to receive payment by bill of exchange but he may take a cheque 
in lieu of cash he has implied authority to bind the vendor by his signature, 
and so also can he bind the bidder. He may adjourn the sale from time to 
time, bat he is not bound to adjomm simply because a person sends him notice 
to say he is ready to make a higher bid than that of the highest bidder.^® 

Brokers. — A broker has authority as agent of both vendor and purchaser 
to sign the contract made by him as agent there being nothing to prevent him 
from acting as agent for both parties on those points where their interests are 
the same ; but ho must, where such is not the case, act as agent for one party 
exclusively.^'^ He, however, has no authority to contract in his o>vn name,^® or 
to delegate his duties to another without express authority nor to receive the 

^ See Lindsey v. Gihhs, 4 J ar., N. S., 779 ; 28 L. J. Oh., 692. Gfreen v. Briggs^ 6 Hare, 
395, Alemnder v. Bimma, 23 L, J. Ch., 721. See as to agents to purohase, MulUm v. 
Miller, li, R., 22 Ch. D., 194. 

^ Williams v, Millington, 1 H. BL, 81. 

® MoUnbon v. Butter, 4 El. & BL, 054. 

* Dichemon v. Nmd, 4 B. & Ad., 638. 

® Holmes y, Tutton, 5 EL & BL, 65. * 

® Oapel V. Thornton, 3 0. & P., 352. Bgkeb v. Giles, 5 M. & W., 645. * 

^ Catterall v. Hindle, Ii, B., 1 0. P., 186. Williams v. E. B., i Q, B., 352. Williams 

V. Bykes, L. B., Q. B., 352, 

® Barret v. Lady Martland, E. B., 25 Ch. D., 637, (642). 

® Byhes v. Giles {arguendo, per Parke B.), 5 M. <& W,, (650). 

Jones V. Fanney, 13 Pr., 76. 

Byhes v. Giles, 5 M. & W., 645, 

William V. Mmns, E. B., 1 Q. B., 352 j Byhes v. GUebf 5 M. & W-, 645. 

Fairer r, Lacy, E. B., 31 Oh. B., 42, (48). Bridges v. Garrett, E. B., 5 0. P., 451. 

Bartlett v. Bnmell, 4 AL & EL, 792 ; Bmerson y, Heelis, 2 Taunt., 38. 

=** Govind Sari Walekar v. BanJe of India, 4 H. 0., (0. 0. J.), 164. 

BowU V. Mdmunds, 12 East., 6. 

Thomson v. Gardiner, E» B., 1 C^P. B., 777. 

Baring v« Come, 2 B. & Ald.j 137. 
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proceeds of a Ksale negoeiaterl l>y hhn-J nor to vary tlie contract of sale nor 
can lie sue in liis own name on contraei mude1)y liiiu He lui^ aniliorif}’' to con- 
tract according to tlie usage of iradeMmd d(M‘\ tan tiling iiccavsary witliin the 
scope of liiK authority to carry out the (‘cuittaet, lie lois auiliftrii} io act 
acconlittg to the usage of track*, sueli iisULa la'ing laeitl^ iiie(fr|Hirait c! in the 
contract, though not <*xprehsed in it, presided the t xprt“-s uaiiis of the 
are not so ineonsisteiii t^ith the nsagt's sii as to exelude thna aniHi» ehangc 
the intrinsic chaiticier of the c'oniiMet/ 

Insurance Brokers .— An insurance hioki‘r has aulluuity as agent of the 
niiderwriier to adjust aAosh on a police ulnn'i* he has authmit^ to -lilof-rihe ii,^ 
lie may as agcuit of the ahsiucd elfecU a poliiw in ITh onn named lie inay when 
the policy is i(‘ft in his hands adju.^t and paum nm \n radi for anv rtturn 

of praeiuiuni or any io^s on a poli(*\ eih^eteii h) Inni ' lit ma\ ^t‘ll in his own 
nanio,^ lie has lu) aiit lumity to paj ji lossA'Init luuler et ilain rireumstaiices 
ho may refer to arhitral ion a dispute eout'erning a !os.,J^ lie has no powei* io 
depute another to ai*f for hnu,^^ m itln*r Ims he power ftt eumel puHc^^d*' 

SMp^S Broker.— The mne t*mplo\ nu'ul ot vhlpT hntlom at a fouigti poH 
to find a cargo for a ship ami adjust the ti'ians upoti wliii h il is to he earrunl, 
does not give them impluai powi'r to n lie\<. the mu-ler, whut lit* sigum tht* hill 
of lading presented to him, from tin* tlaly ol staging thuf the dates of shipinent 
are correctly stated in iho hill of ludingd^ 

Pa»rt owners of ships-- Ikm ownership is hut a Uitattey in eormtimi ; and 
one part owner has iKi gt*uera I authority to hind his en^puitiiim tor lepairh to 
a ship; but it is «jU(‘stion of fart wlieiher or no hr 1ms o\p!4*sH and implied 
author ity given i«> himd'» Aor lias he power 1o insure wiiliout aulliorit} from hm 
co-owners so us to biiid themd*'’ 

* Marinij v. C%}rkj ^ IL k ALL, iS7, 

* FiiU r, 13 & W , 7'4tL Jnnhtif bhuiut* v StiUu^tfi r;, lU mlv, W 

* i’airOr v. iVriOirt, L. ItJO. 

^ Dingk v. Maw, 7 0, IL N. .S., 1 13. 

® Mobima^b v. MullMi, L, ii., 7 II. L., hll, 

^ Mwhunl&oii^ v, Aader^nn, I <Jump., 43, uotr pi) 

^ Uoijdk ?. lAo'iiff, L, It,, JO €b. U.) 200, 321 

® Mi€ V* Qiads^m, 12 hlmi 007, t5U). TmUi v. Hud, 4 il Si Ahi , Zlih 

^ Mamig v. Ourm, 2 B. A Aid , 137, 

Sdl V, Auldjo, 4 Drug,, 4B. 

(iQQdnm T, Mrwke, 4 Caaip,, 103, 

« CmkraB V, irlanh ZM,& B., 301 . y. lyichhmn, U B., 2 iL L., 200* 

Jmm V. Wickham, B* li,j Z II. {301i). 

W&dmk if Co. v, Bn$n, h.^U App, Cas,, 603. 

Bmim t, Mmtm, 17 0- B,, 106 j 25 b. J., C, It, 57, 

.. « Ohappai V. Bray, 80 L. J. jBx, 34. 6 H. & WS. i'rMth v. C «u»., tjm. 

Bohimon ?* Ql&aimf 2 Bing, i7, 166. 
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Trustees. — A discretionary power given to trustees to invest and lend any 
part of the estate to the testator’s firm does not imply a power For the trustees 
to sell the real estate.^ He is, however, Justified in aecoitlance with the' asnal 
course of business or in cases of moral necessity in employing’ agents in flu* 
administration of the trust funds but such agents must not be emplojxd out 
of the ordinary scope of their business.^ 

Husband and Wife. — The wife has, under certain circumstances, inipliecl 
authority to bind her husband for necessaries. Where the husband and wife 
are living together, the presumption is, that she has his authority to bind him 
by her contract for articles suitable to that station in life which hc3 permits hei’ 
to assume, but this presumption may bo rebutted by showing that she had not 
such authority.^ This presumption holds good also in the case of a mistress 
who lives with a man and passes for his wife, and this whether or no the ] verson 
supplying the articles was or was not aware of the relation existing between 
them.^ Where the husband neither does, nor assents to, any act to show that 
he has held out his wife as his agent to pledge his credit for goods supplied io 
her order, the question whether she bears that character must be examined upon 
the circumstances of the case.^ In Dehe^zham the husband and wi fc 

were living together as the manager and manageress of an hotel, their board 
and lodging being found for them by the Hotel Company, the husband making 
his wife an allowance of £52 a year (on some occasion increased to £62) to enable 
her to supply herself and children with all necessary clothes, and positively 
forbidding her not to exceed that allowance. The wife obtained clothes on the 
credit of the husband. As to whether the husband was liable, Bramwell L, J., 
ill the Court of Queen’s BencM said, Ho statute, no unvarying rule of the 
Common law, provides in what cases a husband shall or shall not be liable, but 
he is treated as a debtor or a person liable on a contract to pay, his obligation 
depending on what used to be called an assumpsit, and the endeavour on the 
part of the tradesman is to show that the wife was the agent of the husband to 

pledge his credit at the time the debt Tvas contracted Wlien a wife is living 

with her husband, if he gives her nothing but the shelter of his house, she 
would have a right to provide food and apparel for herself at his expense, and 
he would be bound to pay for them. In cases such as these, a wife has a similar 
power when she and her hnsband are co-habiting together, and where the article 

» re SoUoway, W. N. (1888), 206. 

* Mss^^arie Behher, AmbL, 218. Speight v. Grant, L. E, 9 App. Oas., 1, 

** Fry V. Tapson, L. E., 28,01i. B., 268. 

^ JoUy V. Mees, 15 0. B. N. S., 628. Dehenham v. Mellon, L. E., 5 Q. B. D., 398. 

® Watson V. Threlheld, 2 Esp,, 637. 

* Behenham v. Mellon, L. E., 6 App. Oas., 24. •• ^ 

^ L. K, 5 Q, B. B, • 
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bought upon credit is of siicli a kind and chai’actcr that persons liyiiig in tlie 
same neiglibonriiood, are in the habit of oi’dering it upon credit.’’ In the House 
of Lords, Lord Selbourne in the same case^ said : — ‘‘ According to all tlie 
authorities there is no such mandate in law” (making the wife an agent to 
pledge her husband’s credit) “ from the fact of marriage only, except in the 
particular case of necessity ; a necessity which may arise when the husband has 
deserted his wife, or has by his conduct compelled her to live apart from him, 
without providing for her, but not when the husband and wife are living together, 
and when the wife is properly maintained; because tbero is, in that state of cir- 
euinstances, no primd facie evidence that the husband is neglecting to discharge 
his necessary duty, or that there is any necessary occasion for the wife to run 
him into debt, for the purpose of keeping herself ali%m, o}* siippljniig herself 
with lodging or clothing ; I thcrefoie lay aside tliat proposition ; and tliinkiug 
it clear that there is no mandate in law by the mere fact of raarringe applicable 
to such a state of circumstances as we liavc at pieseni to eonsidei*, 1 pass to 
the next question, whc'tlier tlie law implies a mandate to the wife, from the 
fact, not of marriage, but of co-habitation ? If it does, on what principle P 
Co-habitation is not (like marriage) a status, or a new contract ; it is a general 
expression for cei'tain condition of facts. If thoi’cforc, tlic Ian did imply any 
such mandate from co-habitation ; it must bo an implication of fact, and not as 
a conclusion of law.” Lord Blackburn said; — “ I grant that the faidt of a man 
living with his wife, frccpiently, tind indeed always, do(N aiford cvidtmcc that 
he entrusts her witli such authorities as are commonly and ordinnilly given by 

husband to wife 1 n the ordinary case of the management of a lionscdiold, 

the wife is the manager of the household, and would neeesharily get short and 
reasonable credit on butcher’s and baker’s bills and sueh tfjings: am! for these 
she would have authority to pledge the credit of hei* hushaml. I think 
that if the husband and wife are living together, that is a |>r4‘hum|)tion of 
fact from which the jury T^ay infer that the husband really did give the wife 
^ueb authority ; but even then, I do not think the autlmriiy would arise, ho long 
as he supplied her witli the means of procuring the articdc\s oiherwise.” 

Where the wife lives apart from her husband the presumption is that she 
has not authority to pledge his credit even for necessaries,^ but sucli presiimptioii 
is of course liable to be rebutted. And it appears that tim husband need not, in 
order to save liimself from liability in such case, notify to tlu> world that ho has 
not given credit,^ a fortiori will ho not be hold liable if ho has given expregu notice 
to tradesmen of his refusal to allow credit.^ The wife has no power to pledge 

1 h. E., 6 App, Oas., M, (31), 

« Johmon v. Sumner, S H. & N., 261. Mmiland v, Burchell^ h. E., 3 CJ* B. B*, 

^ » Wallis r^Biddich, 22 W. B., (Eng.), 76. 

^ MtMrmgton v» 1 Salk,, 118, m 
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lier linsband's credit whore slie is living with another man, and the linshand is 
paying her a sufficient allowanced Bat she may pledge his credit where a pro- 
mised allowance is not paid.^ And it seems that her power so to do is not lost 
hy adnltery, whilst living with her hnshandd And she may pledge his credit 
for necessaries when living apart from him by nintnal consent if lie does not 
allow her a sufficient allowanced except when there is a special agreement 
between husband and wife, when it appears that the adequacy of the allowance 
need not he considered^ She may also do so when her hushand deserts her,^ 
or drives her from his homed The rule deduced from the case law by the 
learned annotators of Smiths Leading Cases is that where the hushand and wife 
separate hy mutual consent^ the hushand will (under ordinary circumstances, and 
in the absence of any express revocation of her agency) he liable, unless lie allow 
and pay her a sufficient maintenance^ And it has now been decided that no 
proof of notice to the tradesman giving credit to the wife, of the fact that the 
wife has an allowance, is necessary d 

Hindu wife. — A Hindu wife has no implied authority to pledge her hus- 
band’s credit, save under circumstances of pi'essing necessity, and wffiere she 
has voluntarily separated herself from her husband without justification she has 
no authority to pledge his credit oveu for necessaries.^^ A right of a somewhat 
analogous character although arising on difierent grounds is the right which a 
Hindu possesses to mainteiiauce. But ordinarily this right to maintenance does 
not rest upon contract, it is a liability created by the Hindu Law, arising out of 
the jural relation of the Hindu family ; and is enforceable in numerous instances 
in which there is no connection with contract. For example, a Hindu personally 
disqualified from inheritance by congenital blindness, or deafness, or dumbness, 
or insanity, or idiotoy, or sanious lejirosy, or illegitimacy, is entitled to be main- 
tained out of the family estate hy the next hem who takes it. This liability of the 
husband to maintain his wife is however an obligation arising out of the status of 

# 

* Afhyns v. Feara&t 2 0, B N. S., 763 JECodghinson v. Fletcher, 4 Camp , 70. ^ 

* Beale v. Aruhm, 36 L. T., 249. 

** N&edhafn v. Bremner, L. E., 1 C. P., 583 

* Hodghmson v. Fletcher, 4 Camp , 70. 

^ Eabtland v. Burchcll, L. E , 3 Q. B, D,, 482, 

* Fmery y, Emery, 3 1 Y. & J., 501. 

^ Eawlyns v. VaTidyke, 3 Isp., 251. Hotdieton v. Smtth, 3 Bing. 137. 

® Manley v. ScoU, 2 Smiths, L 0., 530, (9th ed.). 

® Mimn y, Fich, 3 M. & W., 481. Boe also Clifford v. Laton, Moo. & M., 102, and Reeve v. 
Conyngham, 2 C. 4 K,* 446. * 

Fusi v, Xahadeo Frasad, I. h* E., 3 All., 1215. 

Bhailal Y, Jai^her I, L. E., 1 Bom., 121. Firasvami y. Appaeami 
ChetU, 1 Mad. H. 0., 375. * 
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fliniliiN, expressly imposed by ilieirlaw,^ and forms no parti of 
file law of prineipal and a«Teni. 

Kama van. —A Kamavan of a iarwa cl lias an implied antliorily singly io 
ereate inruiubra lines binding on the family property, a fartun'i be bas a right 
lo eoiiirmi single debts wbicli will bind the family ; bat be is not the agent 
of the fanii!)^ lo make alienations, bat must have special aatliority in emdi easm 
As nianagco’ of ibe ]n*opea*iy bo bas power to pledge the credit of tlu‘ family 
for aec*esHai‘y pitrposes.^ 

Factors.— A factor may buy or sell in bis own name for another as appanmt 
owner/ be bas authority to sell on credit according to the usage or traded 
be may (under Statute) make a xiledge of goods or documents of title in bis 
possession be may receive pa^nneni and give discharges for the [irice of goods 
Hold, Imi only in the manner warranted by the course of traded be bas an anihoi’- 
ity to sell for money, but not to barter / be may, if lie buys gotals, for and on 
acvjoiint of bis prineipab with bis own money, and on bis own credit, exeicise the 
right of stoppage in iransituA 

Insurance Agents.— An insurance agemt is a limited agent not a genet‘a.I 
agent, and 1 ms 110 authority to (‘oniraci for the Company / nor can Ibe lotail 
agent of an Insurance Company witboiit special antboritj^‘n>ind the (’ompany 
to grantf a poluyA bind thorn as to the terms of a policy or waive a forfeifiired^ 
Nor can be novate even though the praemium is paitl to bim*^; be may noti 
delegate though it a])pears be may appoint sub-agents.^^ 

Authority of certain other agent; Agent of pre-emptor.-™-Uiu!cr iMuho- 
medan law a liusband bas anibority to make ibe immediate* ebum to u rigdit of 
pre-emption on behalf of bis wife, and so may it scums any uirtmt or nmnager/** 


* SulUnfjajui V. Shhtm Kom BhlUngap^f f. b. R , t2l Bonn, 01. 

*** iComb! V LMunL 1. h. E., 5 Mafl, 201, (2011.7). 

** Banihj \% Gonne^ 2 H. <V"A1d , 127, (ll3j. 

* V. Willes, 400 ( 107) HoHjht^u v, 2 Bih A , IsO, 

^ hid. (jcuitr. Art, h. 17B, (which <*mboih'es Aufc XX of 18 U? now re|i*n0o4 ; pm* (hirth 0, J. 
BuUUmimje Dahee v. Bittfit'ain, 1. li. E., 4 Calc , 100). *lf & *«, v, 

Geneniif 1 W. E# P. 0., 4S. 

^ lint nh If Y, /ifuo/, (> M. S., 106. 

’ iliwmitn V. Pei/r, S B, & Aid., 616. 

® JFmm V. Wtai/i 3 Ikst, 93. 

^ A(mij V. Fmmkt 7 M. & W., 153, Crawl, on Iiia , 197. 

Momiter v» Trafalgar biHanince Co., 27 Baav., 377. 

Linford v. Frnmhcial Insurance CilT, 31 Boav., 291. - 

VowUr Y, Senttkh FqwitaUe Land Ai^urmior Co., 28 b, J* N# S. CIn, 225, 

Ac$y F&rnw, 9 M. 4 W., 151 ; bufc sea Wing v, Marmy^ 5 Uetl., M. & Cl., 265« 

Ahadi Begam ?. Imm Begum} I. Ii. E., 3 AH., 521. 
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any act or omission on the part of a duly authorized agent having the same 
effect upon pre-emption as made by the pre-emptor himself J 

OonnscL — The relation between Counsel and client is peculiar. It is not 
analogous to any case of principal and agent. The Counsel has a duty to the 
Court as well as to his client. In Golledge v. Best C. J., said; — “ I can- 

not allow that the Counsel is the agent of the party.” Pollock C. B., also says : — 
“ I think an advocate ought to follow his own judgment ; he is not an agent. 
And the same view is taken by in Mathews v. Munster.^ As to his power to com- 
promise, see the cases above referred to, and Garrison v. Bodriges.^ 

Pleaders — Vakils. — A pleader or vakil has been defined by the High Court 
as including any legal practitioner entitled to practice before a Judge, not being 
an advocate or attorney.^ He acts under a vahalutnamah and thereunder ordi- 
narily he has authority to withdraw a case, or to agree to issues, 7 but has no 
authority to give up a portion of a claim already decreed,® he has no authority 
to enter into special arrangements as to his fees after accepting a vakalut- 
namah he may receive on behalf of his client money or valuable documents.-^® 
He has authority to bind his client by admissions in civil cases but not so in 
criminal he has, if a mofussil practitioner, been held by Jackson J., in the 
year 1866 to have no authority to bind his client by admissions of law 
he has authority to bind his client by admissions of fact;^^ but admissions 
made by him must be taken as a whole, and must not be unduly pressed, 
he has no authority to relinquish part of his client’s claim^® or his client’s 

^ Earihar Bat v. Bheo Trasadi I. L. R., 7 All., 41. 

» 3 Bing., 119, (121). 

® Swinfen v. Lord Chelmsford, 5 H. & NT., 890, (907). 

L. B., 20 Q. B. D., 141. 

L L, B. 13 Oalo., 115. 

® Rule NTo. 271. See Bdehamhers Practice, p. 545. 

^ Suhitramonee v. Mudhoo Boodihn Bing, Marsh. 519. See s. 147, Act XIV of 1882. 

® Abdul Sahhan Ghowdhry y. Bhihkisto Daio, 3 B, L. B., 15 A;^. 

® ’Bamchandra Chintaman v. Kalu Raju, I. L. B., 2 Bom., 362. But see Shivram Hari v. 

Arjtm, I. L. B., 5 Bom., 258. 

Anonymous Case, I. L. B., 3 Calc., 767- 

Berkeley v. GUttur Kooar, 5 NT, W. F. H. C., 2. Narain Boy v. Sreenath Mitter, 9 W. B. 

485 ; Bajender Narain Bae y, Bijai Govind Bing, 2 Mos. I. A , 253 ; Bossee v, Pitamhur 

Pmidah, 21 W. B , 332 ; Kalehammd Bhuttarjee v, Girahala Behia, 10 W. B., 322. 

Queen v, Kazim Mundle, 17 W. B. Or., 469. 

Jushoda Koonwur v. Gowree B^jnath Pershad, 1 Ind. Jur. N. S., 365. 

Ahdool Gmmee v. Gour Monee Behia, 9 W. B , 375. 

Eatha Singh v. Jodha Singh, I L. B., 6 All., 405u 

Earn Kant Ghoxodhnj v. Brindahun Chunder iPoss, 16 W. B., 246. Ghunder Goomar Bev 

V. Budahut Mahomed Khan^ 18 W. B., 436. Gour Pershad Doss y, BooMe\ Ram Beh, 12 

W. B., 279. 
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delVuee d wilhoiit liis elient'B coiiHuni, ci^oprounse u suit f iiur ran 

lie eoiLsciit so as to bind liis client with reference to matters l)(‘yoiuI the Hcopc 
of the nor bas lie aiitliority to transfer a deeree, iinlc\ss s|MH*iully 

empowered f* but he baa aiitboritj to apply for leave to withciraw a suit tbis 
power is now given by a. t‘178 of Act XIY of 1882, but tbe withdra^iu! miisl be 
with tlic perraisaioii of the Court; be lias also authority to carry out all minis- 
terial functions tlirougb bis clerks or taitls.^ 

Agents of dovernment. — The act of a GoviU'ununt oilicer binds Ibo 
Govenauent only when bo is acting in disebarge of a certain iliiiy nil bin the 
limits of bis auibo!-Ry, or if bo exceed tbai auiboriiy, when fbo tiovernmeut in 
fact, or in law, directly, or by implication ratifies the coniraidR 

^ Huh enwonnishci v. i>wb?o<, 3 Agra 11. 0., 300. 

“ Frem Sookli r. Pirthee Ram, 2 U, O.j ^'^V^Za/' Bvaam \\ hnitiolHUu^n^ 2 N. W, 
P. n. C., lb). 

^ And Khadar v. Andhn 2 MatL IL 0., 423. 

^ Molwr V. Jafei' llo^.sein, 2 N W. P. U. C., 105. 

^ Ilitm Crowar /to//, v, CuHvtiar of Bf rrhhoom^ 5 W. K,, SO. 

« lu the matter of lOioda L L. K., 15 Calc , r>38» 

’ Cndecior (f Ala^idijttdam y, Oitoata Tcncata AarrninajiHih, 8 3laa. 1. A.. (5110. Runtlio 
T* Bemtanj of Blaic, 2 llytlo, {40). 
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PART I. THE EXERCISE OE THE AUTHORITY. 

PART II COKSTRHCTIOH OP THE AUTHORITY 

I. Agent how slionld act— Antliority to be strictly pursued— Effect of exercise with a 
variaiioii— Effect of exceeding tke authority —Effect of doing less than authority— Time 
of exercising the authority— Under power of attorney— Verbal authority to sign— Exercise 
as to nogotiahlo iustruments— Promissory notes — Mere words of description — Exercise hy 
Companies— Bills of Exchange for, and by Companies— Must be for business of Company- 
Mode of execution under Companies Act— Of Bills by and for private persons — Effect 
of custom— Ambiguity as to whom bill is addressed— Where no qualification— Exercise 
of the authority in case of oharterparties— In cases of bought and sold notes— Instance 
of particular custom — Same rules iu exercising authority in other contracts — Effect of 
Bought and Sold notes— Sufficiency in form of signature. 

II. Construction of the authority —Where the authority is by formal document — Special 
purpose first to be regarded, general words following special purpose to be regarded as 
being all such powers as are needful — Power to sell, endorse and assign. Recital con- 
trolling operative part of agreement— Construction of general words— Words to be 
looked at in connection with context as well as with general objects of power — Words 

per proc’^ effect of — Where by less formal instrument— Only such matters are within 
scope of authority — How construed when authority is oral or implied — Where contract 
is ambiguous. Evidence when admissible to construe contract. 

PART I. 

Execution of the authority. — It is the duty of the agent when acting on 
behalf of his principal to use care in the mode of execution of all contracts 
entered into on that behalf, his object should be to so contract as to bind, not 
himself, but his principal to third parties, and conversely third parties to his 
principal, and not to himself. lie should also use Gar| that he is acting strictly 
in pursuance of the authority given to him ; although it may be, as will be ^ 
seen, that a slight deviation or variation either in excess of the authority or 
by doing less than the authority warrants, may not be a mode of execution of 
his authority which will prove fatal to the contract But nevertheless in con- 
sidering this, it will be well to bear in mind the rule that the authority includes 
as incidental to ii, all things necessary and customary to carry it into effect. 

First, the authority should be strictly pursued.— As a general rule the 
authority must be strictly pursued.^ For authorizing a man to do an act in a 
particular way implies a negative that he slmll do it in any other way, if any 
consequences might ensue from doing it in ^^ne way, which might not from doing 

® Com- Dig s " Attorney,” C. 11. Ooomhe's case, 0 Co., 76, k ^ 
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ii ill the oflier. aathonxing a man to raise muiiey out of renth and profits 

of an estate by leasing it, docs not authorize him to raise* i! by iiualgaged So 
an authority to soil by public auction will not allow of a sale by private contract, 
for such a sale is not made imrsiiant to the anthority.^ But althouuh flie gemo 
ml rule is so, and applies erpially to eases in wiiitb there are more agents than 
one,^ yet it is not every doTiaiion from the antlHaaiy which n ill vitialt* the 
contract, for the agent is possessed of, as has been staie{l, all siieh iiHacIciifal 
pow'crs as arc necessary and eustonmrj for the carrying on! of the work of the 
agency; and further than this, as will be next st'cm an iiiimuterlal varia- 
iioii, in hubstaaeo within the authority, will not luuc* that elb of. 

Effect of exercising the authority with a variation. The \ariaiK*e, 
to afTeei the authority, nmst be matei’iul ami sitbsiantiaU and nol «*nly <*ir. 
cimistantiai.'^ Tims an agent at a fonu’gn port to w hom a ‘-lup is addrt^shed 
for loading under a chart erparty, has no inipHed anthoiMt} to ^ary the con- 
tract b}^ substituting another and a. <iJ^t;iId; port of hKidinir, or a diilVrcnit 
cjuality or description of (*argod* Mo whci’e an agmit who wa^ insl J’ucftsi to 
enter into u contra(‘i for the deli voiy of (‘ottoii at ilu* end of Kartica hut the 
agent contianded for the delivery of the cotton by tin* middle of the nimitit of 
Kartic. The Court held that there the conti*act \aried hubstanl iait) fnan Iho 
contmet, and that there wais good reason for fixing the mid of Kadie, as in the 
event of a late rainy season the ]n‘imdpal might have iHsm seriously pn^jiidieed 
if ho had been obliged to make delivery by the middle of the month, and, of lliis tho 
agent was well aivarc as his letter of iustnietions ran I will deliMm at Kampti 
by the end of tho month of Karticx It mnnui be suppliotl in i he luoiilh, for 
should the rain fall eontimmlly, the time will be losid’^' Tim following examples 
of a xmriance are givmi in Mr, Kent’s Commentaries, ffthea,genttloesaclif- 
feroat business from that lie wms authorized to do, flu* priuripal is tiof bound, 
though it might be more advantageous to him, us if he was in'-! rueted to buy 
such a house of A, and lie purehased the adjoining homsi* of lb at a lieifer bar* 
^gain, or if ho was iusirucied to liave the ship of his correspimdeni iusuivd, and 
he insured the cargo ; the principal is not bound because the agent depariod 
from the subjetd, matter of iho inst ruction J 

^ Iiy V, miherf, 2 t*, Wms,, IS, 18, 19, 

^ Daniel v. Atlami^} 1 Ambl., 495. 

^ S Bacons, Abr., 612. Co. Litt., 49, 2 KoHa Abr., B, S2iL Co. Lift*, LSI., k Sec Co 
liiti, 52, 5, note (a) IStb eci Bmen w Andnw, IS Jnr., im. ihilhnu %\ Aftmimpjt 
5 B. & AW., 028 ; 1 B. & B., 248, and pp S8, 39, nupm. 

♦ PafUr V, Keti^ I Salk., 90, Co. LiU., 49, 5, 303, k (ttoio 
» BicUm V. Irwy, 7 0 . B. S., 165 , 

® irkpa Nafmjath v. Nam\Hi Kmharjt^ 8 &om. H. 0., 19. 

^ *^2 Keut’s'^Oomm, hocL) 41, p. 822, (llfeh ed). 
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EffOCt of OXCeediHg’ the authority. — Where the agent in exercising the 
authority, docs more than he is authorized, in such case, where it is possible to 
separate that which is beyond the anthority from that which is within it, so 
much only of what he has done as is within the anthority is binding as between 
him and his principal ; bnt where no snch separation is possible, the principal 
will not be bound to recognize the transaction.^ Thus in Baines v. Bwing^ an 
insui’ance broker was instructed to underwrite policies, risk not to exceed £100 
by any one vessel ; and the broker underwrote a policy for £150, the Court held 
that the broker had exceeded his authority, and that the contract was not 
capable of division, and that therefore the principal was not liable to the extent 
of even £100. So where a firm of carriers authorized one of their partners to 
draw bills on the firm to the extent of Bs. 200 each ; and the partner made two 
promissory notes in the name of the firm for Es. 1,000 each, and the len- 
der knew that the partner was limited in his authority, but also knew 
that on other occasions the partner had drawn bills for Es. 300 which had been 
previously accepted by the firm ; in an action on the notes, held first that the 
firm was not liable for the whole amount drawn, and secondly, that the contract 
whereon the action was founded, was not capable of division, and therefore the 
firm was not liable to the extent of Es. 200.^ hTevertheless an excessive exer- 
cise of the authority will be binding on the principal if he has induced third 
parties to believe that the agent was acting within the scope of his authority in 
so doing. ^ 

Effect of doing less than authorized. — ^Where in exercising the authority 
the agent does less than he is authorized, the old rule, laid down in Coke, seems 
to apply ; there it is said “ regularly it is true that where a man doth lesse than 
the commandement or authority, there the commandement or authority being 
not pursued, the act is void,” but to this rule exceptions are made, and one 
exception there laid down, is, the case of a deci^epit man directing his servant 
to make a claim on land, and the servant through fear does not go directly upon 
the land itself, but as near thereto as he dare, in such^case it is said, where a 
servant doth lesse than he is commanded, yet it sufiiceth for that mvpotentia 
exousat legem, for seing that the master cannot, and the servant dare not, enter 
into the land, it sufiiceth that he come as neare to the land as he dare ” but 
otherwise where there is no such excuse.^ Whei-e the authority given is to 

* Ind. Oontr, Act., ss. 227, 228 Alexander v. Alexander, 2 Yes., 640, (644). See also 

1 Bacon/s Abridg. Autkoritij” 435. 

® li. B., 1 lx,, 320, (323). 

® Bremahhai Bemabhai v. Brown, 10 Bom. H. 0,^319. 

^ lad. Oontr* Act, s. 237. 

* Co* litt., 258 (a). 

^ Co. utt,, m (t). 


m 



nir. LAW OF 


ir>s 

do a tliiii" alKsolntelj aiul ilie attoracy dodh il etaulllionully, ilu’ mi mUI he 
good and the imaui Iiorizcd cotidiiion vould 

Time of exercising the authority.— The time oi uhirh the ugoid Kliuiikl 
exercise iliC atiihoritj depends on the consini(*ii<ni of flu* antliurit). and where 
tliere is ludliing imperatively binding as to lime in tlu‘ atillierit). if appisirH that 
tko reasona!)lc eenvctncnce and opporimiiiy uf ilu* agrou may be cuiisiilereti 
Tims it lias been licidiii /lorv. Jlaskh'ifjh^ following \\ IT/s//* ilmi wliere 

a power of aUorney aniliorlml the delivery of seisin in acc*ord:iycc willi the 
lojaii and eOeci of a dc^ccl, it was nnnecesKary foj^ atb»rncy io make livery on 
ibc day of ibe date of the deed., but lliai lu^ (‘ouhl dc* sti af sonu* (‘onvenitmi 
oppori unity afterwards. Tluaa^ the defendant bad grant Cil ctaiain pt‘»*misas ta 
one Dingla (representi‘d in flnmsuit by fhe plaintiffs. In\ as'.igiMH's in Iniiikrupfiy] 
by a deed dated 2!Hli Ht^ptembor ITPtL frtmt fh(‘ d*ite tli« rt‘o! for bi'^ life; the lease 
contained iii power of attorn(*y to deli\er stdsin “'aeeordiiii: to the b»rm atid 
effect of these prt‘s(mtsT Li\i*ry of sidsiu was madi‘ b\ flu* aifotney on the 
lltli January 17b!. in a suit bnnight in (‘jt'etinenb it was contended that 
nndi'r tluMn’reiuustaiKM's. t lu‘ leu'^t^ was not gciod inasnincb us liui) of ^(UHin 
could not be niadt* by atlorauy on a <lay .subs«‘<|nent to the daft' of the lease, 
unless the atimau^y was spetmaily aiifborize4i to do wn nbirb la* was ind ; and a.s 
authority for ibis iicaiibo/.s‘ v» was cif Oil. AblMdt (b J., referring io 

the case in Croke, said ; ‘Hhat has Inani already tiverrubnl uftt*r two argiiiiuaits 
ill the case of Freeman v. llVs^ upon reastjus, winch appear to me to be 
saiisfaciory, Tlic (?ourt tberc held ilmi jt piwver UMlcbber seisin* according to 
the true meaning of ibe least*, dill not conlint* tiu* atiorney to nnikt* livery of 
seisin on ilic particiibir tlay of tluMlattMif tbiMiiHHl, Init lovIciMbHl to Ids dtdng 
so at some convemciit opportunity afierwartfs. i tlu'nk tlu*refore that Uu» livery 
of hidhin was properly made In ibi.s ciiHC*” So umb'C uti autliorif \ to hdl certain 
property, part may be sold a.i one tinic, and paH ni aiioibcrj' SouK*! a power 
to make livery, ibc attorney may make livery for purl ul one time, and for oilier 
.pari at another 

The agent's exercise of Ms authority under power of attorney .—Tbe 

agent may, when acting under a power of af t<nmey, nlieilH»r erealed by an 
instraiucni oxeeiitcd either before or after fhe Ist ilay of May, if be fliiitkH 
tit, execute or do any assiiraiiee, instrument or thing in and nilli bis own imme 
and signature, and his own seal, where soul ing is re(|u inn b by tlie aiilhorit} of 

^ Ijuthrk V, Anmirmih S h* k Aid., Co. LUL, iJihl (u), 

« S B. & Aid , im. 

® iS Wiitt , ld7. 

" Oro. Jao., mx f 

® Ootti. ** Attorney,” 0., IS, 

* Baitey v. TreiiUmt^ Sii F. Moore, 280, per Xiidufmn 0, J, 
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flic donor of tlie powerd But wliere a formal instrument is to be executed by tbe 
agent under a power tbe principal and not tbe agent sliould be named as a party 
tbercto,^ and generally it may be said, that where an interest is intended to 
to pass from tbe principal by an instrument, it should in terms be conveyed by 
tbe principal,^ and be executed as provided above. And tbe reason of it is 
that tbe power of attorney vests no interest in tbe agent, and consequently none 
can pass from him. Where, however, the authority of the agent is coupled 
with an interest in the subject matter of the agency, it appears that this rule 
does not apply, for there the deed of the agent may convey the interest vested 
in him in connection with the power But it appears that ministerial or 
transitory acts in pais^ such as surrender of a copyhold or to make livery of 
seisin may be done even by an agent in his own name.^ If authorized under a 
written power to bring suits, he should do so in the name of the person in 
whom the legal right of suit is vested, and this is so also where the power, is 
not in writing.^ But an agent holding a power of attorney even if authorized 
by such power to appear and defend suits on behalf of his principal, is at liberty 
to refuse to accept service of summons and appear, but may either act upon bhe 
power or not as he may think proper .7 

Verbal authority to sign. — ^As to verbal authorities to sign documents, 
there may be cases in which a statute may require the personal signature of 
the signer, but it bas been held that the Common law rule quifacit per alium 
facU per se should not be restricted, unless a statute makes personal signature 
indispensable.® A verbal authorization to sign a memorandum of association 
has been held sufficient to bind the anthorizor.^ In the case last cited Cotton 
Jj, J., put the suppositious case of seven persons sitting round a table with a 
view to signing a document, and one of them saying to the other, “ Sign for 
mo,” and he considered that to be a sufEcient authority. 

^ Act VII of 1882, s. 2. 

Bart’s V. & P., (Sth ed.), 517, (6tli ed.), 589. ^ 

Wontin V. Small, 2 Lord Kayon, 1419. Bac. Abr. “ Leases,” 1, 10, per Lord Cliaiic.^ 
Baron Gilbert. 

^ See Story, 150, 

® Bao, Abr. ** Leases for years,” 1, 10, Com. Big- “ Attorney,” G., 14. 

® Lala ManohuT Doss v. Kishen Dijal, 3 N. W, P, H. C., 175. Ghoonee Soohul v. Sur 
Fershad, 1 N. W. P. H. 0., (ed. 1873), 277. Jnggenaih v. Beck, 2 N. W. P. H. C., 60, 
Hursanm Singh v. Parshwi Singh, 2 N. W, P. H. 0., 415. Nnheen GMmder Paul v. 
Stephenson, 15 W. B , 534. Garter v. Misree Lai, 2 F. W., 179. Koonjo Behari Boy r. 
Foomo Ghunder Ghatterjee, I. L. B., 9 Calc., 450. Ladlee Pershad v. Qunga Pershad 
4 F, W. P. H, 0., 50, Fymooddeen v. Pudn^e, 4 N. W. P* H. 0., 68. 

In re Luchmm Ghund, I. L, R., 8 Calc., 317. 

® Reg V. Justices of Kent, L. B., 8 Q. B., 305. ^ 

» in re Whitley Partners, L. B., 32 Ob. B., 337. ® 
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The exercise of tlie authority as to negotiable mstriiiueuts 4, 
Promissory notes— II. Bills of exchange. - - I. A diil\ .mthoriaHi 

Higning* bis iiainc to a pi’omihboiy noit% hill oF ox<‘h{in» 4 t' or iiuiA. if Iio 

inteiicis to avoid personial rohpoirsihildy. indicate ihori'oti that In* M'lrim as nmmi^ 
or tliai lie docH not tlierehy iiilend io incur porscuial nspunsllnlii j. If ho 
does not do so lie will bo personally liable on tlu‘ in.-virumonU ha\o lo iIhkc who 
induced him to sign upon the hcHcf that tin* principal ^\cmh! only be hold 
iiahied As to wheiher the rule laid do\Mi in s. 2X1 of Ihc roniracl Act, ilmt 
where an agent is personull}- liable, u person dealitre* nith him may ImhI ciiluT 
him or his principal or both of them liable, applies to n com' !ippc*ais to be 
doubtful having regard to the Law iMereluuit — This mat un* \\ ill, how even*, bo 
again refennd to when dealing with the quentiou of the liability of' pn’neipals 
to thhvl persons. 

Effect of the use of the pronoun H appears that if tlic* agent 

sigiifl siifiideiitly to denote t leaf lie is an ag<mf aetingon luhaff of prlneipal, 
the nse of the pronoun I " in tin* boily of the note, is not enom/li lo fix him 
with the personal responsibility. 1'hns where (»ne ira-hard Mitehell one of 
the members of a tirin of bankm’s sigiual a promissory note ** 1 proiuist* to pay 
the bearer on tlemund oL ‘valiu^ reeei\ed, 

fcVr John Clarke, Richard Mitchell, J. Phillips, T, Hinitlu 

RieiiiU’d Miteliell/' 

Tlio Court held that such note was furie a promise by one partner, for 

himself and the oilier ilirtm puriuers, and ii amounii'd to one promihc of the 
four persoiiB consiituiiug ike tinn, and llud as MiteluM hail aidtiorhy as a 
partner the linn was boumh^ 

The mere addition to the signature of words descriptive of the office 
of the signer will not be sufficient to free from liability. -The eases of 

BiiUomkij V. Fkher^^ Fria^ v. Taijlur^^ appear to slnnv that pii*^o!is who pnnidHO 
in their own immea to pay money euunot free tlumisehe^ from perMuml liabdity 
by merely adding to their signaiurcH woihIs deM‘nptive of their ollice, Kuehiw 
Secretary or iruBtee^’; and thiH is also bo wlien the word '•‘exeeiitim is added 
to a sigimtur# tinlesH the .signer expreBnly liiiuiH Ids iiafdlity to the extent of 
the assets received by him us sueh.^ And Lord Pliief dinvliei* Porklmni in 

^ Act XXVI of 18BL s. 2a 

**• Mx^parU SticUei/i in r& Ghirke, 14 M. k W., 'ICtK Hee jiIm? m ta thi^ Aiiwtahn Biur 

L. B., 4 Ex*, llM*, which, however, la a ease an u note mi bclialf of a Ci 3 iiii«oiy, 

M II, & 0., 211, {217). 

^ $ H. A N , 540. 

® GUU& w M0m%B, 2 B. and B* 4CK>, Si'Uoo., 282* 

« m XT%1 of 18S1, s. 20* 
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Button V. Marsh} lias laid down, (and tlie decision has been followed in this 
country,) that the effect of the authorities is clearly, ^Hhat where parties 
ill nialdng a promisoiy note describe themselves as directors, or by any 
similar form of description, but do not state on the face of the document that it 
is on account or on behalf of those whom they might otherwise be considered as 
representing — if they merely describe themselves as directors but do not state 
that they are acting on behalf of the Company — ^they are individually liable/’ 

In Pnce v. Taylor} one of the cases above referred to, three persons mem- 
bers of the UsTo, 3, Midland Counties Building Society, signed the following 
promissory note : 

Midland Counties Building Society, Ko. 3 

Birmingham. 

Two months after demand in writing we promise to pay to Mr. Thomas Price 
the sum of one hundred pounds with interest after the rate of six pounds per 
cent, per annum for value received. 

W. E. Heath, 

John Taylor, Trustees, 

W. D. Fisher, Secretary,’’ 

the Court held that the note showed no intention on the part of the defendants 
to exempt themselves from personal responsibility. That the words Midland 
Counties Building Society, ISTo. 3 ” might well he the name of the place from 
which the note was dated ; and that the promise was not qualified . 

So where principal is named only in body of note —It is not enough to 
excuse from liability the agent if he gives merely the name of the principal in 
the body of the note, and signs it personally himself, the presumption as a 
general rale being that the executant is liable unless there is clear indication to 
the contrary.^ 

Where principaTs name is disclosed in body, and agent signs in 
representative character, agent is not liable.-^Wliere the body of the 
instrument shows that it was executed for a named principal and the persoBi* 
exeoixting it adds words descriptive of his representative character the prin- 
cipal will be bound.^ 

Signature of Promissory notes by Companies.— Promissory notes, bills 
of exchange or hundis are binding on a limited Company incorporated under 
the Indian Companies Act of 1882, if made drawn, accepted or endorsed in the 
name of the Company, by any person acting under the authority of the Oom- 

^ li. B. 6 Q. B., 361, (36^. See also Neio Miming ^ W. Oo, in re L h, B., 3 Bom., 
439 j I. li. B,, 4Boin., 276. 

^ S H. & H., 640. 

® Le'Mhitter v. TarroiO) 6 M. & S. 346, » 

^ TAndus V. Melrose^ 2 H. & N., 293.# 

W 
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pail jj or if 111 ado, iiccopfod ur eiidoisrcl l)j or on bolrilf, oi on tmniiii of 1!ie 
Company liy any perst)ii aeliiijLf under if^ atitiiorifyJ 

Agent using words importing agency in signature^ ant not in tie 
lody of tie instrument, not personally liable.-- fn v the 

Seeviiavj of an iiicorporaled (Nnnpan} in purMitinor ttf n uliiii(oi |>a*^sed at a 
general meeting made and siiriunl u promissory tmtr '' Ofs d»,*'fnrml 1 promise 

to pay Messrs Alexander A Co., or ortlo’ \alue rt‘oco\<HL ]%• 

Mistley Tliorpe and Waller Railway Comimtiy dolm Hia r, Kemetaiy Kelly 
0, and Pigott B., fCli*nsley B, In^sitaliaue) eonddnet! fiml ilu* ronlraet 
on tlie face of ii, did not pin*poi‘l to la* a poi'-iaml eiaitiMoi hy Iht* Keere* 
iniy. Kcdly 0, B., said : — We find ihni althoti^/h hi tlu* hod\ of if ihe per- 
sonal pinnomi I h used, il is sigmai 'mfolm Hi/i !*, Amo foi the C^>l^lpany. 
tJiiless ini ended to be ilie (An pain \ noftx niul imi hi^ uwiu n i ditHeaH lo see 
why ii was signed as HeiTidary ” at all, or nin iIm* Ctmipuin % iiHine was 
introdiieed iiiio if. I ha\<* ito doabf it w.m^itrnul le tbe di fnidaid only as 
Hecretary, and was iulendtsl as the nott* o{ t he Cfonpnit) . ... I am miahle to 
disiingaisii Ibis c*asi' from bde/eN v l/C/eo Rlote time o| the diieidois of 
an incorporated Company nigoed a nolt^ In whmh lhe\ “ |nim ly fmoiniHed ” 

1 0 pay €6U0, and fo their signal uri's tin y addisl their de^eriptioig ''direelor/^ 
and the iminmient being a nott% and not a hill of e.\eh}imns ihe^\ nen* held not 
to be liable. AfjtjB v, Kkh^Uvfik is niueli to the stme ellul Ii i--, however 
rather a stronger ease iliun liie piVMmt, for in the bofU of tin* m4e in that ease 
the rnnkers wwe described us agents.’' Cleasiy B.. Mid ' Looking' at tlie whole 
iiiHtnnnent tagetlu‘i\ and gi\ing full elTeet to f he ease of tin* pronoun "M in 
the body of it, I iliink, if may be fairly eontended llmt the ^igimlure wws to be 
by Olio person tmly, and fluit Urn per.son n ho did sign ii thereby a 

pemnmniability. Bui 1 do not eidt*rtnin svi stiong an i^piidoii on the snlijeei 
as io cause mo to differ from the view e.\pn‘ssed In the Loid Chii/f llur«iia uml 
my brother Pigoit, and i therefore concur vvitii them tlumgli airh some licsita- 
^iionA The case of Duttod v, is a ftuther e\uiiiph* of iheiniyvitlaal 

liability of persons (‘xecniting negutiubU^ imdrumeiits in their owtt names 
adding wmrds degcriptive of tludr oillee, but not ntuting im the face of the 
cloenmeut that it is on aeeouni of ilm person lor ahfuii tlifj lire lifting; 
and fitriher Miows that the atidithm of the em|ilo 3 erC ^ui! in siidi me 

^ Act ViofISBSJfs 72 j UMidwNbs tH ni Aet XXVI <>l tSHI 

» b, K., 4 Kx,, 104. 

® B II. 4 N,, 203 . 

^ I H. 4 Nn 163 . 

® b. E ♦ 6 Q. B., 36 L 8m aim v. adjmt, h. It, C> Q. lb li , ilOO j L, It, il q. B, 

D., SJ6. 
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is iRSRfflcieiit ; there four directors of a Joint Stock Company signed their names 
to a promissory note “We the directors of the Isle of Man Slate Company Ld,, 

do promise to pay J. D for value received (Signed) E. J. F,, Chairmans F. H., 

S. B., H. J. ; and at one corner of the note the Company’s seal was affixed, with 
“ witnessed hy L. L it was there held that the directors were personally 
liable as makers of the note ; for that there was nothing in the note itself to 
exclude this personal liability, and that the fact that the Company’s seal was 
affixed was not sufficient to shew that the note was signed on behalf of the 
Company. Cockbmm C. J., said : — “ The effect of the authorities is clearly this, 
that where parties in making a promissory note, or accepting a bill of exchange 
describe themselves as directors, or by any other similar form of description, 
but do not state on the face of the document that it is on account or on behalf 
of those whom they might otherwise be considered as representing, if they 
merely desoiibe themselves as directors, but do not state that they are acting on 
behalf of the Company — they are individually liable. But on the other hand 
if they state they are signing the note or acceptance on account of or on behalf 
of some Company or body of whom they are the directors, and the representa- 
tives, in that case as the case of Lindus v. MeUose^ fully establishes, they 
do not make themselves liable when they sign their names, but are taken 
to have been acting for the Company, as the statement on the face of the 
document represented. If therefore, in this case it had simply stood that the 
defendants described as directors, but without saying “ on hehalf of the Company/* 
signed the promissory note, it is clear that they would have been personally 
liable, and could not be considered as binding the Company. But this was 
x^endered doubtful by the fact of the Corporate seal being affixed to the docu- 
ment. It does not purport in form to be a promissory note made on behalf of 
or on account of the Company. So far as the written portion of it goes, it is 
totally without any such qualifying expression, but some doubt was raised in my 
mind whether the affixing the seal might not he taken |S equivalent to a declara- 
tion in terms on the face of the note, that the note was signed by the persons « 
who put their names to it on behalf of the Company, and not on behalf of them- 
selves. But on consideration I agree with my learned Brothers that that effect 
cannot be given to the placing of the seal of the Company upon the note; it may 
be that that was simply for the purpose of ear marking the transaction, or in fact 
showing, as to the directors, that as between them and the Company, it was for 
the Company they were signing the note, and that it was a transaction in which 
the proceeds to be received upon the note would operate to the benefit of the 
Company ; but there is no case which goes tine length of saying, that the affixing 
the seal, where the parties do not otherwis%use temns to exclude their personal 
liability, would have that effect. We think it going too far to^say that the 

^ t H, & E,, 17^, 
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affixing fhe seal liad tliat effeci/' This cum* lia^ K‘eu followed in. tu fy 
Flemming Sptmiiig and Weiniug n of u i‘iH of oxohaii^H' in 

Green J., gave reasons for eanehuHinif that Mnt-l na- a c*aso falling 

niidor s. 47 of the Cotopauios A(4 of IH12, uiul ^tatod tlmf limi!i‘'h dooisions on 
tlie coBbtructioii of that sect ii»n wen' dinvtl\ upplioabii* to tho na ri‘s|Kmdi!ig 
section o£ the JiKlkin Companies Act, .sa\iug: I am of opiniim ihai the rasoB 

show that whether or no a. ;^o/<M)r hill mn^t, on ilu tm t «»!' ti, f thid it is 

made, accepted or eiulorsech by or on indiulf otmm areoant td‘** the Company, 
yet there miLst bo on the iacs* of it that which show^ iluu it wa> so iiiude^ 
accepted or endorsech and wdiieh excludes the iuiVimteo that if made* uereptecl^ 

or endorsed, by or on hehalh or on acanmnt <ft m\\ idhor |h men A hiU, or note, 

of eoiirso, may be in a iHuiaiit senst* mt beludi or on aerMiun oi, a Company, 
though tluTO is upon its face iu» j’ld'm'enee to the (‘ompan\ « u tn the form (d a 
description of ilie lansonh who art null) make, aei’t^pm nr imdor^e, as being 
directors or Secretary, As betwetm -ueii ptmsoiis and the Company surli a bill 
or note may wmll in* on iH^halC or on ae(‘oant, of tfji* ( Anip.oi) ; but M U mb there* 
foro HO as between the (huupany ami third parti< ■*. No tar *ts fluid parties are 
concomod, a Company nmhrn the Art <‘un be fuadtAiaidr on f bill or note only 
when Hiich bill or note on tlu‘ fart> of it expfrsuN that it nas inmir. aeeepied, 
or emlorsed by, or on behalf, cn* on aeeount of the thunpiupv cu* where itmt faet 
appears by iiecoHsary inlereiu^c from wdtat the fare of the iiHtriiment itself 
shows. The addition to the Hignaturi's of indtvitlnaC as niaiu I’S, drawers, 
acceptors or endorsers of nott‘s or falls, td‘ their de*eripfion a- dii'eiiur or ilirec* 
tors, secreiary, ireusiirer, and agent of a e.atain Compunw is not eoiisidered to 
raise siidi iiifertmce, as it does not (weludethe Mipp(»s!f ion timf flmtigii deseribed 
as (lirccturs, they InteiujiHl fo iiiuke thtmmelus pvixmalii^ Imbh* !u liulderH of 
the iuBtriiinenC iliough us betwi-en thimiheUes and the (han>-n\ the) maybe 
oiitiilod to be mdemnibed for anytiuiig the} mu} Inno p,yil<M«/ o/iuoiini of ilie 
Company in rmpeci of sttch notes or bilks, But if tin j iidei ^.4 M 4 ,nuiJ Imwe 
inteided toiuakoihimiHcdveH iHU’Honally linble, tinm liny did not iiiiVnd or iimy 
not lm*?e intended to make the Company Hulde to the holders, and in either ease 
it would bo impoHsibiu to say witft eertainf}, av as a niattm* o| neeehsary infer* 
once, that the note or bill was matle, aeeeptmt or eiuim^HiA on belmlf, or on 
aceoEiit of the Company.’^ On appeal this dedsioji wan afilrmm! fiy Sir C. 
Sargent and Mr. JubMco Bajley.^ 

H, Bills of Exclia»llge.*---The exercise of ilie authority in cirawiiig, awopt* 

ing or iBdorsing Mils of exchange is regulated by mh 4 ion 2 h of ikt Megcitiabk 
Instameuts Act, aad in the ease of m int*orporatecl CJornpaiiy by Umt nfctiom 
and s. 72 of the Indian OompaixicB A^t of iSH2j this Mikr gmiim eimete, that 

* 1. L. En f Bom., m 

« In m Th$ Mm Fkmning Bpimmp and Weamn^ iPe., I. U E., 4 W. 
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a promissoiy note or bill of oxcbange shall be deemed to have been made^ 
accepted or endorsed on behalf of any Company by any person acting under 
the authority of the Company ; or if made, accepted or endorsed by or on behalf 
of the Company, by any person acting under the authority of the Company.” 

Bills accepted on behalf of Companies —Under section 47 of the English 
Act of 1862 corresponding with s. 72 of the Indian Companies Act, it has, notwith- 
standing the above inlo, which is also the law in England, been held in a case 
in which the Company was the drawee, and its directors and secretary the 
acceptors, that no terms need appear on the face of the acceptance implying 
that the hill was accepted on behalf or by authority of the Company, if the hill 
was in fact accepted by a person acting under the authoiuty or on behalf of the 
Company. The case referred to is that of O^ell v. OTiarles^ there the form 
of the bill was as follows ; “ Twenty-four months after date pay to my order 
the sum of £275, 3s., for value received, 

Thomas Young, 

To the Groat Snowdon Monntain Copper Mining 

Company Limited — Lombard St. 
and this was crossed — “ accepted payable at 

Messrs. Barclay Beavan and Company.” 

J. Macdonald, 

Bob. Charles. 

Directors of the Great Snowdon Mountain 
Copper Mining Company, 

D. B. Crosbie, Secretary. 

Endoi’sed — Thomas Young. — Okell and Co.” 

The defendants Charles and Macdonald were sued as having individually accepted 
the bill. The Court of Common Pleas Division decided that the directors not 
being the drawees could not accept so as to make themselves personally liable ; 
and from this decision the plaintiffs appealed. The Master of the Bolls said : — 

“ The whole question depends upon the 47th section o± the Companies Act, 1862^ 
which enacts that ^ a promissory note or bill of exchange shall be deemed to 
have been made, accepted, or endorsed on behalf of any Company under this Act, 
if made, accepted or endorsed in the name of the Company, or if made, accepted 
or endorsed by or on behalf or on account of the Company, by any person acting 
under the authority of the Company.' It has been admitted in this case that 
the two directors were persons acting under the authority of the Company and 
that they had authority to accept this bill of exchange. The section has, in 
fact, been fully complied with, but it has-been argued that compliance must 
appear upon the face of the bill— that it^must be expressed that it is made on 
behalf of the Company. But even if such terms as that had been used in the 

n. T,, 822 . 
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Act (aiul tlioT Iiavs^ not) ii ^ ‘.Hil a (fiu inu ilir sr InlU woiilfl lip litncHi^g 

upon tlie (leiVnclaids porsoitull)- ; but h is noi itoca^'-sai) fi»r so* Pj dumlo that, as 
tlie WiiTila '^expreshiMl fo In* siauU* ou ialinlf of ila* (^uapaiiy ai'o luit In Ibc Act 

of Parliament In tlu‘ tntli seiiioii o! the pno?» Ael it TMpiireil not oiilj 

tliat bills sbull be iteeeptts! on behalf of Ibe roiapany, but alMMhnf ‘ ii shall 
be by such tliriMjlors exprtssed in be tiiadt* or areepied by fliefii on behalf of 
the said Company.' Bat tiiose worils aiv left out m I lu* iaft r Aet ; in other 
words they are re]H‘ak‘tL beeuUM* it K no buj^tu' intendul that b slioiild be 
pressed on the* l>i!l thai it is nunle on behalf of tlu» rouipaiiy, Idie Jetrislatiire 
haw decided that the \\«>r(is are lad nanted Tlu ituaaina^ of the words is 
neecHsary, but not the words theinsi‘hes. Uoi'^ it appi-ar ihui that these 
aeeeptnnees wert* madi‘ on btdialt of the CNunpans Tie \ ate direeled to iho 
Company, so the Conipau} luiHt aetapu them V(»u eonehide at oma* tliat. they 
are aceeptisl by the drawiss Vou tied that they ate aeeepfed by tin* direetorfi 
and Secretary of the Compaii} : j>on eonehnie tind tin*) so ms^epl them on 
behalf of the (hmipaii}. If itie aeet [Uanees had ^toinl afoin they niiaht pohsiMy 
not have been etmuadii to biml the Company, but eouplui with the faef that 
the Company is tlie drawee, it Is ptudeetl) elear tieat ihe\ eoim* williiii the Act, 
and that the direetors are not personaly liabh*. Kt If^ Cf B , Miid No icrmB 
need appear on the face of tlu’ aeei ptanee impl)inu that it is on belialf of nr 
by auihoriiy of the (^ompuny. Tiie bill shall hind ilie Company if matlt^ by its 

authority, or on its beluilf Tlu* ease tliilVr> from mi proiuissmy notCB, 

for a promissory imii* is a totally difhuvnt thinir funii an m^eepiaiiet* cd a bill of 
exehaugc, wddeh ineurpiaates in tin aec4*ptam*e the person nil w!mm ii is 
drawuT It has laasi douhtisb lHw\eu‘r» win ther tim prineiple laid down iti this 
case would be applicable its* the ea^^t* of a, ilrawer of a Inlid The ease of 
OWI V. C/mWes, has been cl iht'Ussed and dist ingtiished in the eiiho of the New 
Blimmuitj Hplufumj ami U^arl^tj Thenn the bill of exchiiftgo 

was in the following foi^m ^’Blxty days aftt*r date of this iinst of cwliimgc 
’"(ftcconci and third of the hamu tenor and date no! being paid) pay io flu* order 
of Dr, Sidney Smith the Bum of rupees two lacH only \biluc iwcivtn! and 
place to the aeconni id’ 

Vu PaduiuHiy, 

K, Naik, 

N, K(*HHO\vji, 

Scci^eifuy, Ihmsuror, and Agimt 
The Now Bdomining H. & W. Co., kbj 
To MoBsrB. Shamji Numy Company, 

^ Calcutta. 


* Mmm ott Pr* & Ag,, 


* kJU* E., S Bam., m. 
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The Hll was endorsed, No. 990, Rs. 200,000. 

Due 22nd Jannarj, 1879. 

Pay Bank of Bomlbay or ordei' 

Sidney Smitk. 

Tlie question raised was, wlietker the hill was in such form as to render the 
Company liable. The anthority of the Company to raise money by drawing, 
endorsing or accepting bills was found in the affirmative. The bill was stated 
by affidavit to have been accepted by Shamji Nursey and Company. As 
regards the form of the bill the first two signatures were in Cuzerati, with 
the names in English character following ; the third was in the English charac- 
ter ; the words and letters “ Secretary, tx^easurer and agent ’’ and “ The S. and 
W. Company, Ld. in printed lettei’s, as wore other formal parts of the instal- 
ment. Green J., said ; “ All that can be said of tbe fact of there being a print- 
ed form is that it was caused to be px^eparod by some person as a form of bill 
to be drawn by some one — whether alone or with others — who was secretary, 
treasurer, and agent of some Spinning and Weaving Company, as the words 
“New Plemming are in writing not in print. Assuming that Companies under 
the Act are by s. 47 liable on bills of exchange drawn on their behalf, or on 
account of persons acting under their authority, was this bill such ? The con- 
clusion at which I arrived is, that it was not.’^ His Lordship then laid down the 
law as set out in words in a previous portion of the lecture, holding that there 
must be on the face of the bill something to show that it was drawn, accepted or 
endorsed by or on behalf or on account of the Company, excluding the inference 
that it was drawn, accepted or endorsed by or on behalf, or an account of any 
other pox’son. And after stating that he failed to be able to distinguish the case 
from Button v. Marsh} and considering that that case was one f ailing under s, 47 
of the English Company’s Act of 1862, continued : — “ Nothing of the nature of an 
authority was referred to, to meet Button v. Marsh, except a note to s. 47 in 
Buckley's Treatise on the Companies Act, 3rd ed., p.^138, citing a case of Olell 
V. Charles? The report itself is not available here, and the only means we have » 
of knowing what was ideally decided, is from the note in Buckley, and the entry 
of the case in Fisher’s Digest. The statement of the case by Buckley, howevei", 
shows that it was a case of a bill of exchange addressed to the Company by 
name, and signed, (I suppose it is meant, signed in the way of acceptance) A. 
B. 0. and D. directors of the Company. It is said to have been there held 
that such a bill bound the Company and not the directors as individuals. But 
that is a very different case from the present. There the bill was drawn on the 
Couxpaay itself, here on persons, who so farias appears, are wholly strangers to 
the Company. I think the line of reasoning on which the decision in Ohell v, 
Charles was based, was in all probability the same as is to be foun^ in Mare v. 

* K B., 6 q. B., m* i * L. T., Sm 
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OhfirIf^s\^ tlioiii^li that was what is commonly called a converse c'ase to Ohell v* 
Gharhs Wow T have little doubt in my own mind, ihai if we had tlio report 
itself, Olcellr. (Jharhs would bo found to have been decided (m flu* same grounds. 
The bill was drawn on the Company. Unless the accepianeo was l)y or on be- 
half or on account of the Company, it would have been a nnllily, and this 
consideration was suffuaeiit to raise the inference (and this ioo, wholly apaii 
from wliai appeared on the face of the instrument itself) that ihe persons who 
wrote the acceptance, “ A. B. 0. and D. directors of tin* CompaiijA did bo 
on behalf and account of ike Company, on whom, and not on tluaii as individuals, 
the bill was drawn, and that though they used such form of ac*eeptance as standing 
by itself, and apart from the fact that the bill was drawn on iiie Com]>any, noukl 
have charged them as in divi duals, and would not have charged the Company ” 

and after distinguishing the case before the Court from Llndm v. J/c//vw,* 

his Lordship, was of opinion that the addition after the signatures 0. P. K. N*. 
H. K , of their description respcctivcdj as dii'eciors and secretary, treasurer and 
agent, did not make the bill, a bill drawn by or on behalf or on account of the 
Company, and that tlierefore the Company was not liable. On appeal, lu re tlm 
New Flemming S. and IF. Gompamj^ Ld.^ it was contended that under s. 47, it was 
not necessary to bind the Company, that the bill should expressly state that it was 
clearly by or on behalf of the Company (Olcell v. Gharhs) ; and that under that 
section evidence might bo received to show the circmnstaiicos under which the bill 
was drawn. Sargent C. J., said : — “ In CoHauld v. Sanndei^^^^ which 'ivas a ease 
under the English Act of 1862, corresponding with ilie Indian Act of IHliO, the 
question now liaised was tonehed upon in argument, and Chief Justice Bovill in 
delivering judgment said : — ‘ It can scarcely be said that a note would be bind- 
ing on a Company if it bore the signaixn-es of the directors, hut did not on its 
face purport to bo the note of the Company or made on their ludialE.' Again 
in Okell v. Oharles where the directors were also sued, and which was much re- 
lied or by both sides, int was decided that the bill or note ntanl not, in 
' the English Act of 1862, ho expressed to bo made by the direeiors mi behalf 
of the Company, to make the Company liable, as had b(*eu recpiired by 7 & 8 
Vic., c. no. The Master of the Bolls, Sir George Jessel I ha}m :-*** The legis- 
lature have decided that tho words are not wanted. The meaning, of the words 
is necessary, but not the words themselves/ And bo then proceeds to show that 
the meaning could bo infciTod from the combined circumstaiK^cK of the bill 
having been addressed to the Company, and accepted by its directors. Bat lie 
concludes Ms Judgment by saying: — ‘If the acceptances, (i e., by the direc- 
tors) had stood alone, (by which understand th# learned Judge as mean- 


^ ^ m. 078. 

® 2 H. & N*, 203, a ease on a note. 


^ I. h. B., 4 Boa., 275. 

^ *UW. B., (IngJ 106 j 16 h. % m%. 
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mg that if it had boon addressed to the directors and accepted bj them) 
they might possibly not Inve boon enough to bind the Company^ bnt^ 
cotiplod with the fact that the Company is the di*awee, it is perfectly clear 
that they come within the Act/ The Master of the KoIIs treated the ques- 
tion, wlietlior the bill was accepted on behalf of the Company, as one to be 
decided on the face of the instrument. Kelly C. B., liowever, in his Judgment 
says ^ Mo terms need appear on the face of the acceptance, implying that it is 
on behalf or by authority of the Company. The bill shall bind the Company if 
made by it’s authority or on it’s behalf. It is admitted here that, de facto the 
bills were accepted on behalf of the Company and by persons with authority so 
to bind them/ These remarks of the Chief Baron would certainly show that lie 
considered the admission by the plainti:^, that the bill was accepted on behalf of 
the Company, as sufficient to meet the requirements of the Act ; lut they cannot 
he taken even as an exp7'ession of ojpinion that, if the fact had hee^i in dispute hetiveen 
the parties^ the defendants could he allowed to pirove it in order to discharge them- 
selves, Alfhougli therefore this case goes nearer than any other to raise the 

question before us, it cannot be regarded as having decided it.” With 

regard to the rule laid down in Miles' claim^ and in Beckham v. JD7*ake,^ to the 
effect — that, nobody is liable on bills of exchange and promissory notes, unless 
his name, or the name of some partnership or body of persons of which ho is 
one, appears either on the face or the back of the instrument. His Lordship 
said : — It is plain however, that in applying this rule, the name on the bill or 
note need not be the ordinary name of the individual or the partnership but one 
which the individual or partnership is authorized to be used as his or their 
name on the bill or note with the intention of pledging their credit” If, 
therefore, a Company had power to authorize its directors to draw, accept, or 
endorse bills in their own names on behalf of the Company, evidence might 
doubtless be given, consistent with the circumstances, to prove that such author- 
ity had been given ; but we think it requires afar clearer expression of intention, 
than the language of this section af^ox'ds, to Justify the conclusion that the^ 
legislature contemplated a Company, incorporated under the Act, being bound 
by the use on a bill or note, of any other than the registered name by which it 

is known to the public.” His Lordship moreover considered that the 

phraseology of s. 47 of the Act ol 1862 to the operation of which from the very 
nature of its provisions, was confined to the form of the bill or note on which 
the Company is to bo held liable, and for the above reason considered that the 
learned Judge was right in holding that in order to make the Company liablOj 
it must appear on the face of the hill or not§, that it was intended to be drawn, 
accepted or made, on behalf of the Company. This case has been followed in re 

* L. E., 9 Oh. App., 635. ^ « 9 M, & W., 79. 
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ami l|Va?vV/ fiompanij, Lil) But alflimic^li «1irecto?s 
eamioi biiul Company !)y bill vsavo as above laid down, yet a Company, wbielx 
By it’s dircH'lors, ;Hdin«x witlnn ibeir aniborii}, bas sold a bill as a bill on wliieb 
ii is liable, bni wbi(*b a ftc^rwands turns out to be mte upon wbirli ii is no! liable, 
may be bold liabb^ upon, tln‘ ^e^roixnd ihnt ii bas ludd oid its dircadois as bi'iving' 
an anfliority to bind the C^mipany by their bill in fin* form in cpitsl ion, and 
they not liuving sneb aiitborl ty, ilu' (bnnj)any would fu^ gniilfy of niisri'presenta- 
ilm within as. 18 aiul 10 of Ibe Coxiiraci Act, and would be liable for Ibe fnuoraxt 
of ibe billd In re iha Hjaanhifj aad Wrarimj theXaiional Banb of 

fndia pnrcdiased from ibe above named (bunpany a bill of (‘xrliarjge for 4,1 W.) 
dollarH (Rh. 8/>8D) drawn b} the C\>m]>any uptm ibe firm of Ablest*^) Kessowji 

and Company of Hongkong. days a ft to* sight pji\ ti> the ordtu* of 

National Bank of India t!i(‘ sunwjf IdOd <lolbu‘s. Value reeidved ami, pbu^e ibe 
same to Ihe account of 


go { l>n‘^’etors. 

g p: N. K.. R(‘eretary, TrcMXHiirer, and agent. 

<Kj2q NnrHcy S. and W. (V., laid’ 

The bill was prcsontocl but wais disbononred, and t lie Bank gave noi ire to the 
Cotapany and demanded payment of the bill fi*om ihe IVmpatt)* as drawcw, 
Tho Company was ordered to be \vonnd np, and the Bauk sent in iheir cdtiiin 
against the Company as drawee’s of the bill, held on ihe anthoriiy of Ihe Xei& 
Flemming S', and W* Gonepainj^ Ld.,^ that having ingartl to the form of the bill, 
the Nursoy Company could not ])e niadt^ liahh* as drawers. 

The instrument to bind the Company must be for the purposes of the 

business of the Company. “"-Thus ill the Oranfal Jhjfih iurpitraiam Barer 
Tm Oo.j Messrs. Nkdxoll and Company drew a bill fer R^. | .“OOP pay- 

able to ‘^us or oxxlcr’^ directed to ihe Managing Agenis, Barca* Tea C^oiupany, 
Ejixnited. Across the bill mm written “ accepted, due 22ud--2dth duly iHHf.), 
JSrioholl and Company, Managing Agonis, Baree I'ea C^tmpany, hdB This 
bill was endorsed by Nicholl and Company to ihe Orieiiiu! Bank and was clis- 
counted by the Bank at the market rate, the proceeds iKung cmeilited in the 
genera! Banking aocoimt of Nicholl and Company. Nicdioll niicl (Vmipimy 
sxxbseqnonily drew out the amounts hy clu‘(|ues dxuwti by ibeiu perHomiily with- 
out rofcrcnco to the Baree Tea Company. Tin* Baree* Tea Com|wiiij denied 
the authority of Nicholl axid Company to accept Ihe bill as In bind the 
Company, and denied that the bills were drawn or acci'ptcd for the pnrposcm of 
the Tea Company. It was contended by the Banh tiuit it need not be ex- 
pressed in words that tlm bills wore made by or on behalf of tin* (Jotnpany,” 


» I, Ii. B., 6 Bom., 02. 


" L Xi. E., 4 Bom., 2715. 
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if tiiero was sufficient to sliow tliat they were so made, and tliat tliere ivas 
exclusion of personal liability, held that it was nnnocessary to decide wlie- 
tlier the hills wei’e accepted in such form as to hind the Barec Tea Company, 
as upon the plaintiff Bank’s evidences the bill "was not drawn or accepted for 
the purposes of the Company, and that it was not necessary for Mcholl 
and Company to accept the hill to enable them to carry on the business of the 
Company. 

Bills on or by private individnals. — In the case of bills other than those 
drawn on or by, or accepted by, an incorporated Company, the rule laid down 
in s. 28 of the Negotiable Instruments Act will apply, and where an agent when 
acting* on behalf of his principal, in the purchase of foreign bills endorses them 
to him without qualification he will be himself personally liable on his 
endorsements So where a bill is drawn by a firm on a private person, it has 
been held in Mate v. Okarles^^ where the bill has been accepted by such person, 
that he will be personally liable thereon, although he adds to his signature, 
when accepting, the designation of his office. In that case the bill ran : — 

“ Three months after date pay to our order the sum of — £ value received in 

macliinexy supplied the adventures in Hayter and Holme Moor Mines. 

J. E. Mare & Co« 

To Mr. W. Charles. 

Accepted for the Company. 

Wm. Charles, Purser.” The Court held that the bill was drawn upon 
the defendant as an individual, and that where a drawer accepts a bill, unless 
there be upon the face of it a distinct disclaimer of personal liability, he must be 
taken to have accepted personally, and that the form of acceptance was one 
making the defendant personally liable. Similarly, where an agent drew a 
bill on a fix’m for whom he was agent, without stating that he drew as agent, 
the Court held that he was responsible, and further doubted whether the agency 
had been made out.^ As to this case, it has however been said in a later case,^ 
that the decision was not put upon the ground that he mnst show on the face^ 
of the bill that he acted as agent. 

Effect of custom as to instruments in an oriental language.— The 
Negotiable Instruments Act of 1881, does not affect any local usage relating to 
any instrument in an oriental language, but persons by indicating an intention 
in any negotiable instrument that the legal relations of the parties thereto shall 
be governed by the Act, may exclude such usages.^ 

Custom of Bacca as to drawing Hundis. — In Buree Mohm Bysach v. 

^ Goupy V. Marden^ 7 Tannt., 159. * 

* 25 L, J, Q. B., 119. See also MohoU v. Diamond, 23 L. J., lx., 1. 

® Figou V. EamHahen, 2 W. R., 301 , ^ 

* M%ree Mokun By hack, v. E^iblmo Mohun Bymck, 17 W. R,, 442. 

‘ AotXXVIof 1881 ,b.1. * 
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Erishio Molmn Bysach} a case docideclpro^noii^ly iotbe passing of tlio N’egotiaMe 
Instruments Act of 18S1 Huree Mohnn and Rain Churn Pal, goniastas of 
Sliain Sooiiderj drew a liundi for Rs. 1,000 in ilieii* own names hi favour of 
Krislmo Molmn, wMcli was accepted by Sham Soonder Bjsaek. On due date 
tlie plamtiil Krisliiio Molmn applied for payment, bat the aeeepior being nnable 
to pay up the full amoimt, paid Rs. 400 on aeeonnt of i]u‘ luiiidi, aiul shortly 
afterwards became msolvcnt. The drawee then brought a suit against the 
dimvers for the balance. The defence set up was, ihai liny the gomasias 
of Sham Soonder the acceptor, and drew the hundi on his 1)4‘]ialf. Tlie (\nui 
of first instance found that there was a custom at I)ut*(‘a, that gonin^tas draw- 
ing Imiidis on their principals were not bound to slate on the fact* of the Imiuli 
that they di^ew as gomastas, and that it was sullioion! if it provcsl that 
they stood in that relation to the party on whom the Inuuli was dimvii. (Hover 
J., said : — it has boon mom than once liehl tlmt ilu* Alofisssil iburlH are not 
bound by the siriei technicalities of the English law; in this case there is 
evidence of the most deeisi\e character not eudy that these defendnids are 

ordinary gomastas of Sham Hoomler hut also that flay had mnatiunst 

whatever in the bill wdum drawn, and ihai it was the custom of gomastas in 
similar situations to draw hills on their priiudpuLs w itlumt being tiuevhy ren- 
dered liable for the defections of their principal In flu* other cast* f|notctl 

Pigou V, Earn Kisheu^^ the point decided had reference* to luoicTof ilishoiionr. 
No doubt there is in the body of ilu* decision some vvmnvks to tin* elTeet 
that an agent, anloss ho shows on the fact* id* the hill of i‘.\change that he drew 
as agent, cannot set up the defence of agemy to exonerate himself Horn liahility, 
but that was not the point on whiidi the decision proeeeded, and appears to have 
beenaxi ohiier dwiitm. It -was moreover a points whieh has leferenec* sokdj tfie 
technical procedure of Engl isli law% which does not apply wlu*re there is pmof 
of a local custom ” 

Ambiguity as to w^oni bill is addressed.— An nnihl^ni it} in ilu* nddn-as 

,of a bill is Uot oHOiigli of itself to (lisplaco tho liubilify of jiu nj'oiii ucwptiiiK it. 
THs was laid down in Ihmld v. wIutu tlio bill was ns follows, " I’bit-o 

montha after date pay to my order XIS?, lOg., value iffviwd in aeeonnt (Fire 
policy, No. 597) 

Thomas Herald. 

To Henry Oonnah, Es<]. 

General Agent of L’Uniono 
Oompagna D’Assienraziono Gcnoralc 
Accepted payable at 8 Ycfrk St. Jfanch. 
on bebalf of the Company. . 
f. H. Connalt.” 


» 17 W. B., 442, 


' a W. B., 801 . 


»4 ii. T. N. S, 886. 
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In an action against Connali piwnially on tliis hill BriinuvelJ li, sniJ : To 

•whom was tiic bill addrcSvSedF To (lonnah. H it had hooii inientliHi that tho 
bill qIio aid have been so addressed to the Company, it slioaltl liare lH‘efi ho siddres- 

sed in plain words It is true the bill describes (\mimb as a genc^ral ageiil , hut 

still it is directed to him in bis own name, and the rest is mere matter of descrip- 
tion, showing the reason why it is addressed to him hTow I hold that ilio 

right way for a person who is accepting for another, to notify tlmi lie is so 
accepting, is foi* him to use such WTOds as accepted for^’ or ^^per pmi\^ Imi the 
defendant here makes use of no such expressions. The words used in this bill 
ax^o not the ordinaxy words used to show that the acceptor is accepting as agent* 
And I should say that, oven if there 'were an ambiguity in the addx*es« of this 
bill, that that would not bo enough of itself to displace the liability of Cminah 
on his acceptance — but when 'wc see that hill is particulax*Iy addressed to him, 
and when we consider the idght way of accepting as agent, is to say that lie signs 
“jperproc,’’ not ‘‘ on behalf of,” it becomes clearer still that he is poi^sonally 
liable upon it.” Cleasby B., was of the same opinion. Huddleston B., said: — 
thinlc this bill was dix*ected to Connah poi’sonally, the words ‘^genox’al 
agent,” being words of desciiption merely, and that therefore upon the author- 
ity of Maro v. Charles^ he is personally liable as acceptor. 

Where the hill is drawn for the debt of a third person and is signed 
without qualification, the signer is liable.— In Soioerby v. Butcher,^ the plain- 
tiff supplied goods consigned to Bovey and Company for which Eobex-t Butcher 
was liable, and for which he dx-ew a bill on Devey and Company making him- 
self responsible unless they should pay ; the bill was x^etuimed in consequence of 
the shortness of its date, and having a right to another bill from Eobei^t Butcher, 
the plaintiff went to his office to obtain a fresh bill, but on finding that he 
had left, and that his affairs were under investigation, asked his brother the 
defendant to sign the bill, the defendant made no objection and signed the 
bill in his own name without i^eservation of any kij.d. Bayley J., said : He 
(the defendant) might have given a hill stating on the face of it that he drew 
it for Eobert Butcher; and if he had stated that he drew it as agent, and had 
asked for a written acknowledgment that he should only be held liable as 
agent, ho would have acted the part of a prudent man, and having got rid of the 
personal obligation to which, by signing generally, a party is liable.” Vaughan 
B., said “ What are the circumstances under which the bill is signed ? The 
defendant is found in Eobert Butcher’s counting-house, acting at least as if he 
was conducting his bnsiness, although it is said he was there only to investi- 
gate his affairs, and upon the statement"^ made to him by the plaintiff’s clerk, 
he signs the hill without any objection or difficulty. How what ought he to 


^ BKM B., m 
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hoA’-o done, if lie ditl not intenfl io ninke fiiinsoif por.Minally responsible ? Wlij 
lie oiig'lit to liavc objeeied to sign, except as agent/' 

The exercise of the authority in the case of other, simple contracts, 
Oharterparties ; Bought and Sold notes, &c. Tho ugcin ma) so cxerciHc 

bis aiitliority as fo free Isiinsclf iVoin ali rcspon'sibiliiy wln-u t*on!ra<;ting • 
but Dll tlu‘ other hand he may also make JuntM if pt*rsHiially liabk*. The 
c|oesiion ivlicihei* a. person actually signing a (smlr.iel i^ fo deemed to he 
eoiitracting ]iersonaU}, oi* as agent, only, di‘|H*nds upon ilu' inieiuion of the 
pariies as diseovei‘ahle from the (Hudraet. itself/ Whmi* it i- piain on tin* face 
of the contract, that he Is contracting' on iiehalf of fti- prtm'tpai he eaiinoi he 
held personally liable on the <nmiraci and a^ a const (|neuec he (‘aimot sue or 
be sued t!ier(‘oiL Where, fiontom*, he sigim the c<mlrael in ids nan tiame, niiln 
out restrict ion he is j^rujui /a •/ to lie clcmnod tt> he tsmt raet imr persoiiall} ; and 
in order to prevent this iiaindity from altneiiine. It numt In apparent frinu the 
other portions of tluMlotanmmt that fumlid not int<*utl to htnd himself ns prim 
eipah^ But th(‘ faet tliat the signature is ex [U’essed to be niade'^us agent/* is 
strong to show that tlu‘ peCMUi signing d«ies nut mean lo hind himstdf per*- 
soimlly, if iiie terms of the eoulratd ilstdf do mu .-',liow a contrary inltmlion,'^ 
lie vert lielesH meta* wojhIs of di'scripHon aUtieldng ton signal are w ill Hot alone 
bo Bttilicieni to free the agent from liability. Where, howotcr. tlm agiml sigUB 
the amtraei being indueed to tio su on the lielief that ilu pn'neipa! will alone he 
held responsible, he will not be liable/* 

Oharterparties executed by agent so as not to make himself persom 
ally HaMe thereon. “-In \, /frgg./yd tin- detVmiiiidH in thobmiy oftlie 

elnirterpariy Wi‘r(‘ staled as cmnti'nciing as agnits to Samuel Fergiisson,*' anti 
the ehnrimparty was signed ‘'For Samuel Fergimsmo Fhngorj BuUliers an 
agtmiK/' it was tmotmuled that tin* dtdVndants wire liahle as piineipuls. 
Wighlinan *.b, said Their sigimtun^ is]>luiidy t\%pie.>M*d to !«• fur FergimhoiF’ 
and agents/’ If tlia^m not enough iu exclude them from persimnl lialiility, 
4hey having contracted in the body of the eharlerpariy uImk “ as agents, 1 iiin 
at a loKH to HOC what oilier mode of siguuture xvmild be Mitlicieni/* Froinploii J. 
and llili d., agrecMl w ith this deeisiom In iFmp/u/ v. Bnuiiwell J., 

Baiil Home cuhch ti has heeii helil that the <desia*iption *'* as ngeiitH'* is not 
amcksive agaiusi personal liuiulity, although t!ie higmiliire has bei n professedly 
“eh agonV’ bai 1 think that those cases eammi be applic*ublc lo one of iJiirf kmcL 

Mok id fimmtm. v, Damtimrt^ >Siu. L, (Cth cil), 42m B§iif 

I. L, IL, IS Cak,, 7L 

* M, Oeair. Act, «* 2110, pam. L * 

* Mati to v, Davmpori, 2 Bm* Jh, C., OUt ed., 420, 

** v. Qwpff, 2 E» & 1., 602, 

* Isad. Conk Act, s, 224, Wuk^ v, Harrap, 6 IL ^ K,, idllriiicd, I li, A C», m 

* k B,, 6 0 * F, B,, m, (m). 
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Moss and Jrildiell aro Bliiisdmd-carw, atul Hhip4>rok{*rB itsnnllj cfo not net for tlieiii- 
selyes; it tlieii bocoiaes TOaniffssI npmi ihe fare of iliin m^nHnnvut flial Mobb aial 
Mitcliell are not pr()feHHing lo i>ind ihernHeha^s, but niv afdin,ijf for the* owners of 
tlie F. K, Duiitlas.” In Markhimm Ifarbiizir and Vompamj r. Lang 3/o/V and i ^ew/- 
pamj^^ tlio piaintiltH by eharterpaidy eoniraeted to let the nteam nbip Oakdale to 
the dofeiiilant. The diarterparty stated that ilio plaiiitiilB ‘‘ a^greecl as agoJiisfor 
owners of ilie said steam ship/* and provided that the owners slionld hind 
themselves to receive the eaigo on board, and that the master on behalf of 
the owners should have a Hen on the cargo for freight. The charterparty 
was signed by the plaintihs in their own name, without rcstxnction. It was 
admitted that the plaintiffs knew the names of the owners when the charter- 
party was signed. In a suit against the defendants for breach of the charter- 
party in refusing to load, West J., said : — I think that although fifteen or 
twenty years ago the Common Law Courts in England would almost certainly 
have decided in favour of the plaintiff^s responsibility, and their capacity to sue, 
yet the more recent decisions of Southwell v. Bowditch^ and Gadd v. HougMon^'^ 
establish that in determining whether a personal responsibility has been incurred 
by the agent, and therefore, a personal capacity to sue, the whole of the con- 
tract made by him is to be examined. To the same effect is the case of Soopro- 
monian Setty v. JEeilgers,^ recently decided at Calcutta. The result seems to 
be, that if the contract made by a person who is an agent is worded so as, when 
taken as a whole, to convey to the other contracting party the notion that the 
agent is contracting in that character, and that he is the mouth-piece through 
which the principal speaks, he cannofc sue or be sued upon the contract. In the 
present case Messrs. Maokinnon, Mackenzie and Company say they made the 
agreement “ as agents ” for the owners of the steam ship Oakdale. Ko 
case has yet apparently decided that this would be enough to exclude 
their personal responsibility, and the corresponding right to sue. In this 
charterparty, however, there is more than this. It contains a clause by which 

the owners undertake to receive the cargo, “ On being paid freight ” If 

the agents intended to contract a personal liability, this engagement would have 
been differently expressed. It would have been said “ which they engage to 
receive on being paid, or on the owners being paid.’’ As the contract stands, 

I think Mackinnon, Mackenzie and Company have clearly indicated that they 
are acting as agents, and that the contract is entered into by then on behalf 
of their principals. They speak from the first as agents ; the owners are to 
receive the cargo, the owners are to be paid the freight, and the effect of these 
facts is not done away with by their afterwaMs signing their own name simply.” 

» L h. E., 5 Bom., 584. « L. E., 1 Ex. B., 35^ 

« K En 1 0. P. D., 100, S74. ^ I. L. E., 5 Calc., 71. 
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In r^rnw? v. tlaphim} tlie cliarf-orpairty tlnif F. M. imd 

(?o, '"ns a"cnfs for niftsloj* and owner’’ let tlie hfeani slup llntfon to 

H. for n eertoii! fenn ; and was sii^nrd by F. and Fo. ‘"as a^*eidh lor 

iiaiNlrr awl II appearcal tliat h\ M. and Cis were dniy iiiillioiazed 

to simi u> airenK fen' ihe {jwnei', bat had no anfhoriiy from tin' muNlor lo 
Hu' elmHi'r as his ai^onhs. In a Knit by the as.sii^nec'td the riirhis of E,, rincler the 
charti'rparfy noaimsi ibo defimdaulH (the master, owner and airents) for an 
aeeount of inoiiieK rt'iH'ived by the defendaiits or tbeir aji.mnis in reKpert of 
frei^iit &i\ Latlnun J,, us to the pohition of F, M, and Co., huid : F do 

not think that they ar(‘ liable' as prineipals un the cdmrfta-pariy under s. 2M0 
of tlic' (Vndraci Art by rinison of lludr sit^tud are as '' a^^ents for miwfer ami 
ownco’sC as tluy appeal* on tin' face of tin' (dmrterpart)" to sii^n merely asaifenis, 
and the ease is L^ovtaned by, and inih'ed haaiiii,^ reirard to the hin<(ua^t» of iho 
instrunumt is t'vmi slronu^er tluiii ilu' easi's tif Sifapivmonian iftj v, !Feii(jns^ 
nnd MticklutioN, Ifee/oHr/e add (‘ampaatj v. Imihu Mo!r ami Campumj.^ Tliese 
eases u^yivt' niih the fbmflisli decisions of Flaei v. Miuia%^ Wmjstaff v, 
liaii /a'esNOi v. a elrarterparty case not iniliko ihe presoutd’ 

Oases m charterparties executed by tbe agent so as to make him- 
self personally liable. ~-lri liomjh V. Manzanoti^^ decided in 187b, in the body 
of tin- cliarierpariy the defendants wcn*e desindbod aH agents for ihe chart mvi'K,’’ 
bat iltey Higncd it in tbeir own tiamcK, without ([iialiiieafcioo, hald ilmi the 
dofcndaidn were liable, tho winnls ‘‘as agenta for cdmrterefH” in themseircH 
not ahowing any intention that the agents did not intend to bind IheniKtdve.s 
as priucipalB. In fjeduard v, the charter stated that it* was ngroed 

between J. M. L, owner of the ship N',, then at nenoa and “ lb and h\ of 
Loiulim, MerchantK,” and was signed ‘‘by authority of and as agents for Mr. 
A. H, of AHniol 

pro. II. lUid i\ 

W. lA M 
J. M. L. 

In an action by J. It L. againsi R. and F. for damages Cor ilidentiom Tim 
plaintiff declared that A. 11. wm a foreigner but didendani arciTed iliai the 


* Lb. E., 7 Bom,, 51, (65), 

* 1 L. E,, 6 Calc., 71. 

« I. ii, R , 5 Bom., 584. 

h. It, 7 Q. B., 126. 

® b. m., 5 C. T. D., 17L 
« L, 8 0, P., 48B. 

^ L. R., 4 Bx. B., 104 

® 5 El. % Bl , 125 j bni seo Guild v. Houghton^ L, E., I Ei. IL, II67, wlikli to h# 

irreoonoiloaWo with tbig case. 
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agreement was enterred into hj tlie anthoritj of, and for, and on belialf of, and 
as agents for A. H., and tliat he liad been named to plaintiffs as tlie principal 
at tlie time tbe charter was made. Lord Campbell 0. J., said : — Looking at 
the whole of the contract I think the defendants are made personally liable, 
there is nothing in the signature to prevent them from being so. In the body 
of the contract they are contracting parties, and they may well become so “by 
authority of, and as agents for their employer, that is, he may be liable to them , 
Coleridge J., attached some weight to the circumstance that the principal was a 
foreigner j for “it seems to me reasonable that a contracting party should 
require to have a party to whom he may look, and upon whom he may call for 
performance;^^ but considered that the defendants intended to be liable to the 
contract. Earle J., was of opinion that the defendants had made themselves 
primarily liable. In Kennedy v. Gonveia^^ a consigmee entered into an agreement 
for the charter of a vessel, “ on bebalf of Mr. M., merchant of L., the agx’eement 
stated “ that the said parties agTee,’’ and was signed by the consignee personally 
without describing himself as agent : held that he was personally liable there- 
under. In Gooke v. Wilson^^ a contract for the conveyance of goods from Liverpool 
to Australia between J. and R. W. (owner) and S. J. 0. on behalf of the Greelong 
and Melbourne Railway Company was signed J. and R. W., 

S. J. C. 

held that S. J. C. was personally bound by the contract in a suit brought 
by S. J. 0. to recover under the contract. Crowder J., said : — “ There is 
nothing upon the face of the contract distinctly showing that the plaintiff 
was contracting as agent for others. On the contrary there is everything 
to lead to the conclusion that he was contracting personally.’^ In Farher 
V. Winlow,'^ the charter was between P. of the good ship C. and “ W. 
agent for E. W. and Son ” to whom the ship was addressed ; and was 
signed by W, without restriction, held that W. was personally liable as 
charterer. Crompton J., said: — “Mere words of description attached to the 
name of a contractor, such as are used here, saying he is agent for ano-' 
ther, cannot limit his liability as contx^acted. A man, though agent, may 
vei^y well intend to bind himself ; and he does bind himself if he contracts with- 
out restrictive words to show that he does not do so personally. It is important 
that mercantile men should undei^stand that, if they mean to exclude personal 
recourse against themselves on contracts which they sign, they must use restric- 
tive words, as if they sign per procuration ; or use some other words to express 
that they are not to be personally liable.” Lord Campbell C. J., said : — “ Though 
it is not necessary, in tbe view which 1 take 5f this case, to decide the question 
whether the defendant bound himself personally by this contract, we ought not 

% 

^ 8 B. & K., 503. * 1 0 .^. N. S., 163. ^ 7 Bb & Bl., 943, 
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liiftllow finr fooxisias to onropinioBon iliecon^^irnetion ofcsndi n eontmct. 

! run lum* no ilouhi iaysoIi\ lhat the defemlaai in liable. He makes the eoiitract 
liiiBself, apl words io hhow that he contra cts ; and the only ^Tomid mtg- 

gested far reliidting his personal liolnlity is that he says he is airent for another, 
fSid he may well coniraci and pledgo his personal liability, though he isageiit for 
allot I hh’, If he had signed the contract as per proen rat ion for E. W, and Hon 
lie iiiiglit have exempted himselL* from liability, bnt cm principle and cm the 
jHitlioritieH eiteih an agent is personally liable, if he is the contracting party; 
and hi' may be go though he nami'S his principal.’*^ Tn fleliillet' v. Flnlaij^ the 
char! or party was made by Messrs, Finlay Muir and Company aciing for 1110 
owners of tbo good Steamer i\iholC’ and was sigmal '*■ Finlay, Muir and (join- 
peny, agcxdrf of Sieamer AtholL” In a suit for damages on tin' bi’eaeh of a 
waiTantj in the charterpuriy, Phear J., held that Finlay Muii* and (Company 
were liable as principals. ‘Mt is a general ]>rinciple that when one makes a 
coiitmet, it must be taken to he his own coniraci un!(*ss he siati^s at the time 
that it is not so and gives the name of the ])ersou for whom he imkos it .*.*.* It 
is true that F. M. and Company are described tis acting for the owners of the 
good Steamer Atlioll/’ but this is an entirely different thing in my judgment 
from saying the owners of the good Steamer AthoU are the parlies that are 
agreeing, not F. M. and Company : and F. M. and Company sign thm’r own name 
at tlio end with an another description, L c., “Agents of the Hteamer Athoil.’' 
It seems to me ixnpossiblo to say that this idiarterparlj, as it stands, is not in 
terms a contract between P. M. and Comjiany on one side and llurriulaile Kidriihir 
ami Company on the other. It is not altogether an insignitii*ani faC in lliin 
case that at the time of making of the eoiitra<*t, not only tli<I not B. H. and 
Company know who the owners were, hni F. 'M, and Company wcrii aKo ignorant 
on that point, and it was not prohuhle, I think, that genilcmeii forming a mer- 
cantile firm in Calcutta, inch as B. R. and Company, wouhl deliberately enter 
into a contract snob as djhis with an niiknowu, unnamed, and absent principai, 
•leaving iho representatives of that principal in Calcutta abogmlier free from 
liability, and also leaving it to their disci'oLion to say afituavaiHlK for wimta it wns 
they were contracting.” In v. the charier was made between the 

defendants J. H. and Company “ for owners of the good ship H.” and A, the 
defendants signed “ for owners d, H. and Oom)HUiy '' at tlu* trial of n suit against 
thedofemlantewlio wore a fimof ship-brokers for damages done to Hit* cargnJhree 
lettei^s which htid. passed between the plainfiiTand the defemhmis and llanr solici- 
tors were admitted in. evidence which went hi show that J. 1 1, uiid (kmipaiij were 
principals, and as soon as the plainirlifs’ case wan ckismL the tlefciidunts^ solieitor 
obi^oWl that there was no evkhmee against the defendanis m principiilii and 


^ See Wil2amso% w Barton^ 7 H* & JI., $99, 
» 8B^b. E., m, (m). 
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applied for a non-suit on tlie ground that it appeared upon the charterparty 
that the defendants were not principals, but only agents of the owner. The 
Judge held that the defendants were liable as principals. On appeal, it was 
held that the contract was ambiguous, but when read with the letters, J. H. and 
Company were personally liable, In Weidner v. JEoggett^^ the words “ I under- 
take to load the ship Der Yer-such,” in an agreement signed “ on account of 
Bebside Colliery, W. S. Hoggett,” but which mentioned no person with whom 
Hoggett was contracting with, although the terms of the agreement were com- 
municated by the charterei*s to the plaintiff the captain of the “ Der Yersuch ’’ ; 
held that there was abundant evidence to show that the undertaking was signed 
by Hoggett and given to the chaiterers for, and on behalf of, the captain as an 
undisclosed principal ; and that the contract was with the defendant personally, 
and not as agent. It is, however, to be remarked that the decision in Gadd v, 
Eoughton^^ although not directly impugning this case, would probably be held to 
override it. 

Bought and Sold notes. — The agent must exercise the same precautions 
in contracting by means of bought and sold notes to prevent personal liability 
attaching to his contract, as have been above stated with relation to charterpar- 
ties.^ A few instances of such contracts where it has been held that he either 
has, or has not contracted personally may be given. 

Where he signs without qualification he will be liable.— Thus in 
Faioe v. Walker^^ the defendants who were brokers, signed a contract for the 
sale of wheat in the following form : — “ Sold A. J, Paice, Esq., London, about 
200 quarters wheat, (as agents for John Schmidt and Company of Danzig) 

(Sd.) Walker and Strange.’^ 

Kelly 0. B,, said: — Although it may bo difficult to reconcile, I do not say all 
the cases, but all the dicta in the cases upon the subject, there is no difficulty 
in extracting from the authorities a very sound rule, and one on which we can 
always safely act. That rule is well laid down ii^ the note to Thomson v. 
Davenport^ in 2 Sm. L. C., 6th ed., 344, in these terms, “ where a person signs 
a contract in his own name, without qualification, he is primd facie to be deem- 
ed to be a person contracting personally, and in order to prevent the liability 
from attaching, it must be apparent from the other portions of the document that 
he did not intend to bind himself as principal,” How to apply that rule to 
the present case, the contract is here signed “ Walker and Strange,” without 
more, therefore without any such qualification as is referred to in the rule I have 
cited, and that circumstance disposes of the many cases adverted to by Mr. 
Dodeswell, in which the contract was signed by a person describing himself 
in the signature^ and as part of it, as agent. That the incorporation of such 

^ K E., 1 0, F. B., 533. * See ante p. 174. % 

® h. B., I Bx. D., 357. * * U B., 5 Ex,, X73, 
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wol'tls ’wiflu iH' tlu*ir aiiupxatiori ttL lija sit^tiai ut*c' tin* «|nnliii(’riti{ai reftiTOcl to 
ill tiu* fiisi |r.iii of ihv pu T linw eittnl, ihslu*wu 8t ! ho coiichisioii of the hen- 
ii‘iita% wliert^ *M!u» otlu^r ptn'liouh o£ the doeniutHil ai e coofj'aHUMl with the 
Kiittiittiuo I! seif Tlu‘ dthVridiint.s ilu‘refoj*e lad hi{ 4 aiiiit(asai(eiilSjiHt'lu‘reuiiy* 
tliiiiLC ill tluMninf raei to 'briop; iheni tNiiliiii the latter pari of the ruk^ i have 
referred tia anti to which 1 entirely accede, that is, is there uiiytliiiip: in the 
cloniiiient to show that the dehnidants clkl no! intend to hind theinse!\es other- 

than OH af(eiit^. The words relied tipoii to shotv this are the words ns 
agtiiis for fL Schiiikli and Co. of Danzig.*' But imuieroiis (‘ases, and amongst 
thmu tliai of Leiuiardv, Itohui^soH,^ have decided that the use of iheHCMvords 
in the body of the coutraei dues not prevent the liahiHiy of a party wlio signs 
m principal . The rale, tlierefoie, Kstaiids thus, that wdiere a coutraei Is signed 
hj a pierson without any words iupiorting agency, rhe pmson so signing is hy 
virine of the eoiiiract both entitled and lialilo, unless in tin* body of the contract 
a contrary intention is clearly shewn.” Martin and Pigott IT B. laiih distin- 
guished the case from iduVf/c v, FoiUm^ Cleashy J,, agreed with the view 
expressed by the rt-si of the Court, but said : •* E am not disposed to reject or 
to give less than considerable weight to the fact that this conttnet shows on the 
face of it that it was made on account of a foreign principal.” Tln^ east' of 
Paicc V. lFal/i:er^ has, however, been questioned in Oadd v. a cas{» to 

wliioii reference will be made later on. 

Mere words of description msufficient.— In ILdehf^^'im v. tlu^ con- 

tract ivas as follows : — “ Messrs. Haichesun & Co. We have this day sold to 3 on 
the following goods and w'as signed 

Francis J. Eaton tfe 8011, Brokers,” 

it was contended that the defendants having signed as brokers were* not liable : 
Brett M. B, said According to the authorities, as I nnderstund tluoig whiav 
the contract is drawn up in this way, and the signaturo is of tiio iianu* of tlu^ 
persons with “brokers” atltletl, and the contract is not signed “ as brokers,” tliey 
are porBoiially liable: for it said to be a .signature on their behalf, and the 
word “ bx^okers” is only a description. 

Oases in wMch it has been held that the intention of the person 
making and executing the contract was not to be bound personally.- 
In GmM v. the eoidrud was “ James Cadd, we lone this day sold 

to you on account of *Fanu‘s Moi*und luul Company u! \hileiieia 2jiUil iaisch 
Valencia omngcH of the bianiL 

(Stb) «l. Cj* Houghton and Ckmipaiiy.” 

James C* X, said:— “The case isgaot in my opinion in any way gowned by 


* 6 lb a? BI, la 

* li. E., 6 m 
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Faioe v. Walker,^ for wliatover the decision was in tliat case upon tlie words 
as agents ” tlie words in tlie present case “ on acconnt of ’’ are not at all 
ambignons, and it would "be impossible to make them words of description. 
Tbe 7’atio decidendi in Paice v. Walker was that, having regard to the contract 
and all the circumstances of the case, the words as agents ” must be consider- 
ed as merely describing or intimating the fact that the defendants were agents, 
and did not amount to a statement that they were making a bargain on 
account of ” another person. Those are the very words used in the present 
case. When a man says that he is making a contract on account of ” some- 
one else, it seems to me that ho is using fche very strongest terms the English 
language aJEords to show, that he is not binding himself, but is binding his 
principal ; as to Paice v. Walker, I cannot conceive that the words as agents ” 
can be properly understood as impliying merely a description. The word ‘‘ as ” 
seems to exclude that idea. If that case was now before us, I should hold the 
words ‘‘ as agents ” in that case had the same effect as the words on account 
of ’’ in the present case, and that the decision in that case ought not to stand. 
I do not dissent from the principle that a man does not relieve himself from 
liability upon a contract by using words which are intended to be merely words 
of description, but I do not think that words “ as agents ” •were words of 
description.’’ Quain J., said : — ‘‘ It is said that in order to relieve the agent from 
liability, he must sign “ as agent ” or “ on account of ” Morand and Company, 
I cannot see the necessity for adding those words to the signature if you 
can gather from the contract that he makes it on account of Morand and 
Company. These words at the end of the signature would add nothing to 
what has been stated in the body of the contract.” In Fairlie v. Fenton,^ 
above referred to, the plaintiff a broker signed and delivered to the defen- 
dants a bought note for cotton in the following form ‘‘ I have this day sold 

you on account of Mr. Illins A. Timmins of Manchester (signed) Evelyn 

Eairlie, Broker ” held that he was not a contract^g party, and could not 
sue the defendants for breach of contract in refusing to accept the cotton. 
Martin B., said ; — ‘‘ I am entirely satisfied, even without authoxity, that when 
he states on the face of the contract that he is acting as broker, that is, as a 
middleman between the two pai'ties, he has no interest, and cannot sue. If he 
could sue, lie could be sued : and it is obvious on the face of the contract that he 
does not contract to deliver the goods sold, but only that he has authority to 
enter into the contract on behalf of the principal lie names. The words I 
have ” are of no importance to show him a contracting party.” In Beslandes v. 
Gregory,^ already cited with reference to ch».*terparties ; the Court held that a 
conteaci worded. It is ...... agi'eed between 0. and 0, D, Brothers as agents 


» L. B., 5 Ex., m. 


* L. B,, 5 Kac., 169. 


^ BL & 14 602. 
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fii E, if., f^turhauis au^i charicre/\%' iiml For E, F. r/— (\ D, Brothers m 

Ofj^ m/s" 1‘oiiclii.sive iluU tlie clefeiidaHtR <litl iioi siga for pinii- 

ci|Kds; ajid that ifc noiiki mpiiro cx-tivmely htrong worcLs in tlie body o£ tlie 
eoiitrae! to control th(‘ elTcci of tlie form of signaiare used. 

Oases on a particular custom making an agent who does not disclose 
Ms principal personally liable.—Thc eahcs of Fleet w Murtoii,^ EonihurU ?. 
/kcfdiVr/^* JliiiHifhreif V, Ilutchhmm \\ Taiham^^ are all eahcrv in ^Udeli the 

wordrt uf the coiiiraet were insufheleiii to liokl the agent perboimllj liablis had 
it no! heon for a proved and admitted custom which made the agent personally 
iiahle if in* did not disclose the name of his principal. The Jiuliaii Contract in 
s. 2dU einhodies this cuslom, and in ail cases in this country an ogent who does 
not diS'Close his pi’incipal is prinnl facia personally liahie. It is iinneeessary 
iherefon* to refer to the cases above meniioneil, sav(^ to say that the contracts 
in thosi* cases were 3‘es[>ectively wor<led and signed as h>ilo\\s : Sold for your 
account to our principals, signed M. W. as broker/’ Sold by your order and for 
your at‘connt to my principals,” signed i>y Ihe broker \yithoiit words of descrip- 
tioii. Sold i\)r .Messrs. T. and iNI. to our principals” signed 1 ). ami Com- 
pany brokers,” A ehartej’purty cxpj*es.scd to have been made and signed by the 
defendunis "‘as agents to nuu'chauls/’ 

The same rules are applicable to other contracts.— Thus in v. 

Dmramitii^^ an action iVmndt'd on a special agi-eemcnt, ihe fpicstion arose whether 
the agrceincni madi* the dcfciulant personally re.sptmsible, or nheliier it nan 
entered into by him meiely as agent for the tirm of Rsd*aile and Coin|nmy. The 
iigrcemeni in question was contaiiuMi in (‘crtain correspoiuleiwf% in miticli the 
foiluwiiig passage^ mitten by the (h‘fendants and sigm‘d b) liiiu perMumll) to 
the plaintiiT occurreth bill of <*hargi‘s in thm matter ...... I undertake on 

behali td* Estlailc and Company to pay, and will arrange* with jou fin* lime and 
iuchUj inuiHHliaiely after the dividend meeting^/’ and in an earliir part of tin* 
ftame leitem *'your bill ad costs iigainst ...... I utideriake to have paid to 3011,” 

The Court held that it was impussildc to asceriaiii wdtfi ceriainiy Irom the 
iimguagc of the letter alone, wdiethcr it created a persona! Iiu.bilii> h^ llir dedVm 
dant or not, and that tlie case diselosed c\idi‘nct* from wliicli infereia'4^'» iiiiglii 
fairly be drawn in favour <d* either contention, but that Urn ilefendantC iiiilliorify 
fell Hhorti of sanciioning this parileuiar undertaking, aiul a \erdkd wan mitered 
for the plaintiff. On error in tlie (k>iirt of Bxehequer Chain iicr wlnun the cjise is 
reported m iJowHmau w Tindal C, d,, in giving jiidgmeiil in the case said, 

Looking at the terms of ihe letier iiscif, and still mare, calling lu aid tlio 

4 k E., 1 1*, m. 

t m b. F. h. E., I 0. l\ a74 


^ h, ii, 8 c. E, m, 
« 4 Q. K m imul. 
« 7 Q. m 



THE EXEECISB OE THE AtJTHORITT, 


183 


eorrespondeBce set out in tlie special case wMch preceded and gave rise to tliat 
letter, and wliicb may bo considered as part of the transaction, we think it 
imports, upon the face of it, an undertaking made by Downman as agent of the 
Bsdailes ; and that it is not to be infeiTed from the facts found, that there was 
a want of authority on his part to make such undertaking, or any excess of his 
authority in making it ...... The very terms of the letter itself “ I undertake on 

behalf of Esdaile and Company, to pay would seem to us, in their natural 
meaning, to point x'‘ather to a promise made by one person as agent for another 
than as intended to bind tbe party speaking in the character of a principal, for 
upon the latter supposition there would appear to be no reason whatever for 
mentioning the name of the principal. To say the least, however, the expression 
is capable of bearing this construction ; and when contrasted with the form of 
expression used by the defendant in the part of the same letter immediately 
preceding, viz., “ your hill of costs I undertake to have paid to you,^^ the distinction 
between the two modes of expression strongly confirm the interpretation we 
think it demanded itself.” 

In the case of an unwritten agreement, the question whether the 
agent is a party to a contract, is a matter of inference from the circum» 
stances. — In Williamson v. Barton^ the plainti-ffi put up at auction his farm pro- 
duce. The defendant bid, and hay and corn were knocked down to him as the high- 
est bidder, whereupon the auctioneer, asked him his name, and on learning it, the 
auctioneer believing the defendant was bidding for himself wrote his name in 
his book as purcbaser. The plaintiff who was present at the auction had on pre- 
vious occasions sold to the defendant other goods on behalf of one Smith a contrac- 
tor to whom he was foreman, and he the plaintiff took no objection to the present 
sale. The fodder was fetched away by Smith’s carts and was consumed by Smith’s 
horses. In an action for goods sold and delivered, the defendant pleaded that 
he had bought the hay and corn not for himself, but for Smith, The Court 
left it to tho Jury to say whether the defendant had.^uthorized the auctioneer 
to sign his name as the purchaser of the goods, telling them that if they were of 
that opinion, the defendant was liable for the price, but that if they should think 
that although the defendant entered into a binding contract, the evidence 
showed that tho goods were delivered not to the defendant, but to some one else, 
he was not liable. Tho jm^y found for the defendant. In a rule obtained for 
a new trial for misdirection, Wilde B. and Channell B, were of opinion that the 
defondaut made himself personally liable ; he had communicated to no one that 
he was acting as agent, or did nothing by word or act indicating that he was 
not contracting himself and for himself, Br^well J. said: “Fo doubt a person 
who ia acting for another and known by him with whom he deals to be so 
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stiiiiitf. itLiy niifl will p(»rsoiialIy linhlo if ho ccinirac'fs jih n in’iiuapah and ilia.t 
whtdhor htM‘0!iirari ^ jk a prnunpah a,nd that whotluT ho ooniniels hj word 
«d nioiith {»r wrifhit^. Idio (!iiToiH'ncc\ is fhui if iho otaifraoi is liy wtwcl of 
mouth, it is riot possibU' to say froiu iho agout nsiug tho wtails f ami me 
that lu^ miMiH liiiijsidf porsoirally : whtuvas if ilu‘ coiiiraot is iu wriliiitr, sigitod 
ill Ids own uaino, anti spooking of himself as ooniractinif, fhtMuitnral nioaiiiiig 
of the words is, that ho lands himsidf porscnrally, and ho is taken to do so; 
and ilnm tin* oilmr party is bound to him. Thoroforo if iho dofeiuhtnl had 
himself in tluH ruse signed the eomliiions of sale as a piirohasm*, if may ho 
conoedtHl that he wt)uhl havo been iialdo^ Imi flu* pluiuliff would also huvo Innui 
bound to him, ibti be did not sign the (annlii ions of sale himself ; they were 
signofl by tbi‘ amdioneca'^s elerk and mdess the anotioneer's elerk bad authority 
from him so to sign Ids namta the (hheiulimt is not boiiiul }>} that signature. Ills 
latrdsldp iberefore ludd that tlHM|m‘htion was ]>ro]>eriy lefitti the jury tosay whe- 
ther the defeiidsud untborizcHl tho auoti(meerto write his name as purchaser, And 
that allhf>ngh the dcdViuIant euttuvd into a Idmding <‘<mtracf,if iho goods were de- 
livered, not fi> him, hut u> some othm* jH'rson, he wtis not iiahie ; Polloek C, B. ludd 
that t fieri' \uis eviilenVe from wddeh the jury might infer that the d<‘iVn(lant tUd 
not pundnme the goods tm his own ladialf, but as agent only. The Court being 
e(|imlly divided in opinion, ilie mile clnippinl. 

The effect of bought and sold notes.- ““Tlie rpiestion wbeihei* bought and 
sold notes alone eonstiinte tho eontraot, is of some diillonlty, the Indian etises on 
the subjei‘t are bov in nutnln*!*, and an* all oases arising in Cnhnutu. And 
having regiO‘d iu the thnu.sion of fbuuV v. /uun/ryd wlueh appears to show a 
partienlar eimitun with n'gard to th(‘se imio^, f propose to stjitt* what the 
Indian eusiss on tln‘ subjtMd appenr tn deeuhs slioilfy n‘ferriag hei*eaftt*r to the 
leading ease upon the suhjofU in Ihigluml. 

Where the notes differ.- InTafumn^ v. the bonglit ami sold 

notes di<l not agreev the bought uoti* eoidainiag tite wonls bonghi for ordm* of 
d, S. and Ctnnpany nilk as niiieh ns /an// supply of Xo vein her find 
Mureli bund C’ tliesold noit* ** ns- rntfrl //s* //<oi rna of tliat bimd ; 

iho ri‘pori is silent as to whetlu'r any entry was inutle by flu* br'oker in 
hih book, or wludlier nueh entry or any e\ idmiee lUher than the notes mere before 
the Court. *rhe Conn held that the bought uiul sold notes did not eonstiunt* a 
ecniiract binding on J, M, and (h)mpany to supply silk of i*ifhe.r the Xo\ ember 
or March bund at a loss. This ease is therefore tm authority tlial mfiere bought 
and sold noiea are at varianco and there is n(> other evidtiiec* of the eontraet, 
there is no cxmtraet. 

Where a bought note is in e»Eteiice only*— Next comm ilm emeoi 

^ S Moo, A A., 44a, 

i 2 Ind. Jar* N, S., Uh 
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MacMnnon v. SMhchmder 8eal^^ wMch. decides that the hroher^g Bought note is 
not alone sufficient to mate a contract. 

OustoiE in Calcutta to contract Tby Bought and sold notes.— The case 
of Gowie V. Eemfrij,^ is an important case as it decides that the custom of mer- 
chants at Calcutta is to contract by bought and sold notes, and points to the 
fact that such notes alone form the contract ; and further decides that where 
there is a variance in the bought and sold notes there is no contract. In that 
case, Oowie and Company, engaged to purchase from Remfry a certain quantity 
of indigo, the contract between the parties being carried through by a broker, 
who delivered a sold note for the approval of Renifry; the sold note was 

as follows, '“‘We have sold for you to Oowie and Company, indigo 

price 205 Company’s Rupees per factory maund free of brokerage, with the 
usual allowance on rejections, viz,, on broken, chest, washings, and on stuff 
inferior to the usual run of the parcel” Remfry or a member of his 
form, objected to the word being inserted, and the broker there- 

upon took the sold note to Oowie and informed him of Remfry’s objection. 
Oowie struck his pen through the word objected to by Remfry, placing his 
initial over the erasure, and returned the note to the broker, who there- 
upon delivered it so altered to Remfry. The broker delivered, on the follow- 
ing day, a bought note which differed in certain material terms from the sold 
note. In a suit brought by Remfry against Oowie for non-performance of the 
contract contained in the sold note evidence respecting the custom of mer- 
chants at Calcutta to deliver bought and sold notes was given, this evidence 
was, however, very conflicting, but the Court decided the case in favour of 
the plaintiff, considering that the evidence in favour of the custom to deliver 
bought and sold notes preponderated, but held that the sold note alone formed the 
contract. On appeal the Judicial Committee held that, according to the custom 
prevailing amongst merchants at Calcutta, the contract should have been by 
bought and sold notes, and that the necessary infearence was, that the parties 
had intended to contract according to that custom ; further that the actual, 
dealing between the parties coiTesponded with the custom, as bought and sold 
notes had been delivered ; that the contract was not, as held by the lower Court, 
evidenced by the sold note alone, but was a contract by bought and sold notes 
according to the custom in use; that the submission of the sold note to Oowie, 
was not for the purpose of considering if it contained his intentions, but solely 
and exclusively for the purpose of asking Cowie’s consent to the removal of the 
word usual ” ; that this could not be considered a proof of knowledge of con- 
tents and consent to be bound by the whole inurnment, abandoning the usual mod© 

^ Bottrke 0. 0. B54 

* 3 Moo. I. A., 448. * 
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if mnlvtwi bj lirmirhl isfirl Ilmi t!if> rwiir^ief' conffiinc^d in l)oi!i 

the *ami ilee’e heini;^ a inait'rial vurianciJ bet\^eC‘n tiuna, no hintliiiir contwct 
had hcnni ellVehnl. 

There may be eases in which bought and soM notes have been made 
but which do not nevertheless constitute the contract. v. 

rlfniflnit \n IH7U. h un aiilhoniiy that flu* panius uiuy iihionl to ooninirt, 

ami may have (‘Oiilniofecl ptvviotmly io thu <!t‘iivury of llu* hoiiirlif awl Hold 
nofen, nml nlionhl ilicsso noti^s bo al varianoo, parol oviilrm''i‘ may be ^dvcm 
of t!m tonim of the eoiifrac*!. IhUTo flu* hrokiu* tmuh* no entry of the* rom 
tract ill luK hook, amt flumo a mahwial variance in tin* hoimdd am! Kuld 
noten didivcrwl; the notes vnv atMu^plod am! retained In the plaintiff and 
the dcfcmlanf rcHpiMUivciy; in a snif hronLrhf. in Iho Small (^aimo i^farf hyfhe 
plaintiff for iioriolelivcry nmlcr flic <*{>ntra(*i, flu* plaiiUilf proptwHl to hIiow hy 
parol ovldnicc vliat flu* contnua tin* paitic^s really was; tliin cviiltnico 

the Firnf Jndi^'e reffwrd to allow (‘onsidiO'iirjf that the fact of the Intcrdiango of 
InYins^hf and soh} noten slm\U‘d if fo Ih‘ the intention of tlm pnrticH that the 
ierniH tff tlu' eonfraid. Hhoulil be reduced ft) writin|[ri and that everythiiig* which 
paHHfd between ilie pariicB through th(‘iv bioker previmmly cmild only be looked 
upon an the catdy sfages of the negotiation ; the Second Judge, lunvioanv ciuisider- 
ccl tlifti for the nwom given by Krlo J., in SVrmfro//i/ v. parol 

ovidotico m to what the partii*H ivally intended to be their {'ontraef \uis admin* 
Bible. The two following qiientions therehu’e were reftn*rcd ft) ilu* High Ckmii for 
decision (1) whether, ii V a H open to the ])huntifT to ptove !\v paind evidermo 
the e.tiBtenec and terms ofacnmlract on winch he might mainlain his Hiiit ? 
and (2) whether bought and sold noles umimially varying arc* not, wlum re* 
reived am! ndaimsl by the parties. ronclusivtM'videmas tliat in Htiigo 

of their iicgotirit ions, the parties did intend to makes and belhned tlunnmdveH 
to havo made a emdrnct, Imt fuilrd to ihandi (h J., wod : If being 

st&tel tliai the Statiito o.FFrauds docH n<d apply, we are ol opiiiloii I hat the 
plaimHIl mm at liberty to prove by parol evidemre, the esisteiiee and tertiig of a 
contmet on %?lucti ho ccnild maintain the suniom In Sdv fTr/y/d \n Arthiimid^^ 
a iiieinoraiidani in writing of the eontnulf nan nerc“*'-nry, ns it was wiiliiii the 
Slainte of hVwulB ; and Erli^ J/h opinion timf tin* mere fkilivcry of bmiglit and 
gold neto dcHis noi exclude other esidenet^ of the csmlraei in eiwc iliey di«agimg 
WM in Accordanec with thai of the idlier JndgcH. Tlun’cmmiy ben btiMiliig 
eOEtmedj if iim particB intend it, ahluuigli bcmglu and sohl ihUch ure to bo 
0 whii>iag«d^ or a# morti formal con tract m to bo drawn up. This is hbewii bj 
Y. KmgM^ 1! the Inirnglit and aolcl t\oUm ihi not sigiw, limy caiitioi 


* 9 B. li, K, 

« » b. J. q, B., SIS, 
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bo used as oYidexic© of tlie contract, but we cannot agree witb the I^irst Judge 
that their differing, and not being returned is positive evidence that, at the 
conclusion of the negotiation, the parties did not agree ; the fact being, as we 
think, that the negotiation was concluded, and the contract made, before the 
notes were written, and that they were sent by the broker to his principals by 
way of information. To support the opinion of the First Judge, it would be 
necessary that there should exist a custom between merchants that they should 
not be bound until regular bought and sold notes have been exchanged/’ 

Bought and sold notes do not necessarily constitute the whole con- 
tract. — In Jumnia Doss Y. SrenathBoy^ which was a suit brought to recover 
monies duo under certain small transactions, which the plaintiff alleged to 
have been lent to the defendant on the pledge of shares between April and 
September 1883 j and farther alleged that the defendants between October 
1883 and March 1884, made certain payments to Mm, and that on the 5th 
March it was agreed between them that the plaintiff should take over at the 
market price of the day all the shares of the defendant which he held ; this 
was done, and the plaintiff sued for the balance due to him. The defendant 
denied that there was any loan, and contended that the transactions were 
out and out sales to the plaintiff, there being, however, at the time of each sale, 
a contract by bought and sold notes by which the plaintiff agreed to resale 
the shares at a future date at an enhanced price ; evidence was tendered to show 
the natui*6 of the contract made between tbe parties, and to show that the bought 
and sold notes did not constitute the whole contract, this was objected to on the 
ground that the contracts being reduced into writing, no evidjence was admissible 
other than the bought and sold notes. Trevelyan J., held that the transaction 
was a suUa one, i e., sales for cash, and re-purchase for time* And on the ques~ 
tion of the admissibility of the evidence (the decision on this point being given 
decided at the time the question arose), said: — “ The first question is whether 
the terms of the contract have been reduced to take tji® form of a document ? 
If the parties have intended to reduce all the terms of the contract into writing, 
then no parol evidence is admissible, but if they intended only to reduce into 
writing a portion of the terms of the contract, then I think they are entitled 
to give parol evidence of the terms which they did not intend to reduce into 
writing. ISTow when bought and sold notes are exchanged, is it usually intended 
that these notes should constitute the whole of the contract ? I think not, Mr. 
Benjamin in his work on the law of sales lays down as the result of the 
authorities that the bought and sold notes do not constitute the contract. I 
that proposition is clearly borne out by the case of BwewngU v. Archihgl^ 
(see especially the decision of Mr. Justice Earle in that case) and also by the 

« 20 L. J. Q. B,, 529. ® 


^ I. h, K., 17 €alo., 176 (note). 



ISS 


iiii I \w tn M r^^ K 


ciiMMtf V, h{ If Mil th( i inirftitn In f vi‘t riwkiricr ji# 

coil I ruf*t and 'j maim »r i iiduin In Vi »nii t hat } fun ‘Min a fai •. In i a lanth 1 ' pHiijad fjiil. 
I’htni t lia rn'-iili ul t ^ t hat a In mi^ niMf a- a r-a na a .aiflntii may ‘'a!i>fy 

tht‘ Ht.itsih‘ of Fi'.iml-* Imu imt i*\ai!ifh* |iurMl ^ udi raa fn f 

Kir iiirliard iVnirli and Marklsy d., trratr«l fht' InuiMhf and mM i % iimi ilia 

('•nnliyrt, hat a*N iiiftirmaiinn niit h^ fla* hrnk* r Im fn^ |nn('|»al Of tatiiiM* 
and >nlii noli ^ uiiuiyt rtnd nia\ iHM-viflanta* nf f hf* rtmfi an. Ifui i|is»y 
dii inii iH'ia H^arily ruintii uln f In* \\lndn runt ran Althuu'di ilsi‘\ dtihr, Pifuinu 
V, fS/rnr tlud parul t«\ idt nrr i>t ihu runtrarl uui} td\f n ** i du not 

lliink K* id’ tint Hvidnirt* Ati 'apidii*'^ tu t h*n i'aun I ihinv it ap|di», ^ tfid\ in 
(*ahn,H wlivru ihr ’\\lu)lr uf tin' Inins uf tin* runuat‘f hau’ hit n iith udad In Ik* 
rrdtirril iidu uritiiiM*. 1 think tin n^ * huvnt In ihi Huid- * add lu u hirh riiii 
in that srrtiuH ; if ii nurtnad fur iIimsm \^,nd-^ 1 dnnid h lu h< ni inrhiitnl tu hold 
that H, niiiy rxriiidrtl t‘\ idnnu rutnr.nliri ina. nu^in:. addlti/ fu ur siihtrarf- 
iniC from surli ui‘ thr tidin'' ;n had In t n r^ finrrd tuf a ni st sn j 1dir t|iU'slinn 
wliirh Iras LH u n r’ni'tu t hi-nti M turn ni. n in luv u|MinMn aflnii'^sdd* d' 

As a general rule bought and sold notes when they agree do consth 
tute the contract when the broker's authority is clear. In tlm u.hu uf Jutiu 

Mai V* *V/u« h/, * Mr, dn-^tirt* ^a\“. *’ In *sua/iy/F Jud«A 

hddf the IxKi^iit luul srdd nulrs wrrr inriard^liaft ^ui li ifim aiait h* r : if smiiiH 
to have Iwrn the opinion ul‘ tin* i\a\vi ihat tha r.iniiMri huiiuaii flieimr- 
tiv.H nii^hi Widi liari* hrmi pruvud in Mirnt* uih« r ssay if llaii* uiu- uiif% ntui 
if iieuiihl hr pi'u\ial so us tu vuilsf^v tin* Snuuti* uf FKiad-^ I'lii-, uud 
CHSCH on this snhjrrF fun In r than lu that thrrr luu) !«* rimnn in 

wliitdi huuLtht and suld nuii-s ha\u htH-n niudis hut in ttldah do nuf^ iinvrr* 
runs! it iitr I lu' i‘onu‘a<'i . Hut u mnufal nilr, wfnu flu}' lhi*y 

dn* Lord (hiinphrl! in ihai whnr iln* tnn4p;lit iititl 

asul H«hl iii^tvvy il hus hron lirhi ihut tiny i-unaitniu llir runtuiri, It may 

|K^rliiipH he a laiiiinf«MH tin* j’iim* uf r. 'wlurh i^civmis 

thin €aiiH^ wliifilior in ikiirnttu, Innin'I’d atid sold nuh, s du ni?! hy rinHfuin |ir«« 
saimihly ronsiiiutv fho imidrart, itnlrxs tliih hr dispru\ul uiim* liir untlfuHty of 
the broker m rsiablislHiiL At any i-atu^ wlnnxi tin* iintinndfy uf tiu- hrukur lu iwi 
for Ixitli HuieH in elruis wliero. tin* hinight and suhl inars iigt*ri*. and Imvo bww 
ciitiroly iicf|iiii*sced itp tlnn‘e <»un hr m> douhi thut^ at Irnsi m far uh tliidrvoii- 
tmte go, they do (ioiihiitiitn tin* rnnintrfd' 

Effect of the Indian Cases. --•It npinnirHs tlimdbre, fmin tlio utoveiwos, 
that where tiie boughi iwid sold uoto,*3 agreo, ifu*y, m m griiorid riiic\ eonniilato 
the matmci That im Oaioutta l&oro li^i a qumtimi wiieiitor the bonglit aad 

^ M h. M Oin D., 180* * q. Ii, nm 
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sold notes do not presumably constitute tbe contract, unless it be disproved, 
once tbe authority of the broker is established d but that at all events where 
tliey agree, and have been acquiesced in, and the authority of the broker is 
established, they, so far as their contents go, constitute the contract.^ That 
neither a bought or a sold note alone constitutes the contract. ^ That where the 
bought and sold notes are at variance, and there is no other evidence of the 
contract, there is no binding contract between the parties,^ that where they vary 
they cannot be used as evidence of the contract, but there may, nevertheless, 
be a contract binding on the parties, which may be proved by parol evidence. 
That parol evidence will not be admitted to add terms inconsistent with bought 
sold notes which are at variance The cases which decide that the bought and 
sold notes do not necessarily constitute the contract are those of Jtmma Boss 
v. Sreemth Boy^ and Clarion v. SJiaw^ in the former case the bought and sold 
notes in evidence agreed with one another, and evidence was admitted to show 
that the bought and sold notes did not constitute a sale but a pledge. But 
the case of Oowie v. Eeinfry was not cited to the Court, and at that time 
the case of Ja&a Bai v. Bhubotaran Nundy had not been decided. 

Sivewright V. Archibald. — This effect of bought and sold notes and the 
entry in the broker’s book, have been much discussed in England, and it is not 
out of place therefoi*e to refer to the case of Sivewright v. Archibald!^ There a 
contract was entered into between the plaintiff and defendant by a broker, who 
delivered to the defendant a bought note in which the thing bought was named 
Scotch Iron, and to the plaintiff a sold note in which the thing sold was named 
Dunlops Iron ; the plaintiff declared on the sold note for breach of contract in 
that the defendant would not accept or pay for the iron when tendered : There 
was no signed entry of the contract in the broker’s book, and the bought and 
sold notes being at variance, the defendant objected that there was no contract ; 
the plaintiff contended that the defendant had ratified the contract by request- 
ing to be released from the contract ; the declaration was then amended to 
agree with the bought note, and the Jury found a verdict for the plaintiff, stating 
that the defendant had ratified the contract alleged in the declaration. A rule 
was obtained to set aside the verdict, on the ground that in cases where a con- 
tract has been made by a broker, and bought and sold notes delivered, they 


^ Jadn> Mai v. Bhuhotarun Bundi, I. b. B., l7 Calc., 17S. 

® Oowie V. Bemfry, 3 Moo. I. A., 448. JadM Mai v. Bhuhotarun Bundi, per Pigot J., 

swpra. 

® Mmhinnon v- Bhih Chunder Seal, Bourke, 0, 0^, 354. 

^ Tamvaco v. BUnmr, 2 Ind. Jur. N. S., 221. 

* Clarion v. Bhaw^ 3 B, B. B., 245. 

^ I, Ii. B., 17 Calc., 176 (note). ^ 
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iihmv ihi,* eontra<^t juhI fhat all titlu-i’ evidrnac* c^l' the ermtract wa« 

f aiitl tlijii tf thf‘ laaejn \ ai icah Oie tnaitrari was di^iHYivc’fi^ and 

%im‘md\y that, il t‘\idaiaa aflmt^sihka tlua^e a-^ no i'-\ ideiire of riitiiifatkm 

ef the cull! rs« t allia^rad. Lord < h J.. Patd'Msa. J,. atid WiixhniMiii, 

held that there was u nmteHal vurianre heint'en tlu‘ tH>iigiit uiid wihi lioten, and 
tiiereiVre. tlrat they did wd cnsnstilute a valid eoidruet ; and that even aHsiiiiiiii|^ 
flicn’e was r\ideaee nf a aiifiHaaueid, there was ia> hiiirudeat itJeninrnialiini in 

wrtfina’, Avitidn the Htiituii* of Kraads, hi innkv siitdi eontmet hitaihiar upon the 
defeiidaiil. Fiirtherllial as hel wetaj Ini^aa* and selh‘.r wlieii tlu^ iKtiigiii i«id sold 
iioteH si,o:ued uiul delivered fiy a hrokeiMietins< for both parties a^rei% mul there 
is no siipied eitiry <d' the eontraet m the broker’s book, the boaaht and sold iioitfs 
are Ihe inemorundnin in writimjr \\!ii(»h satis{h‘s tlie HtatiUi* of Frauds; Init when 
they imderially vary, i!u»re is no sneh bindini^t rued, and neither the buughi 
mde <!idivered to the buyer, nor the sohl note delivered to the mdler, mn tlum 
be treated by itself us Hindi nuanorjuuiinn in writing. Their boriWiipH further 
held tliai an entry of a 4‘ontraet nnide in the broker b book, ainl Higiwd by him^ 
eonsii lutes the binding eontmet between the parties; and a varknee tetweeii 
it, aiul the bought or Hold note aft ermumlH deli vemi by ihe broker wonki not 
afIVfti ilK validity. Frle, J., wub of opinion that bought and soki notes signed and 
dolivemi by a broker anting for both parties, who has made ik> signed entry in bin 
book of th.ci ecmtracd., are not, by pt'enumptioii of law, without other evidtiieci 
of intent lou, a binding eoniract in writing, and ck} not exedude other evithmee 
of the contract, and of a compliance with ihe Btaiuto of Frauds in ease ihe 
bought am! sold notes mat erkily vary— holding that tlie plaintiff waHenlitled to 
Biiccced, on the groimtl, tdther that the bought and sold notes liid not Hubstiin- 
tmllj vary, or that th<‘ h<night note which stated the suhslunee of the cMUiiraeL 
was a suilicient lueiuorunduin within ihe Htatuie of Frauds io bind the defitin 
dani. The majority of the Convi further h>nml that tliai wiih no Huflkdeiit 
evidence of BubBcciueni raJ^itiention hy the defendant. 

The aiiihoriticH for holding that the entry in the brtkerV book con* 
stitute the eouiratd, 'were at one timt‘ nhuudonedd but tin^ stremg opiidans ex- 
presHod by tlie (Jourt In iStrvivrlijhi AtchiMd^ appear to liiive rcdiistaMi 
the brokerk entry as ihe contnud. 

Signature ia point of form. — Ah regards tlm Hutfhi'eney of the gigiifiture 
in point of form ; tiiis do^^s not seem provided for exhaiislividy by any Indian 
enactmcai. in Ueary v. I*hysii\^ a signature in pencil han been tielil Biiffirimit. 
Abbott 0. J., said There is m authority lor saying tlmi wlmm ilm law 

See Modgmm v. jDatw, 2 Camp, 0^/oa v. 6 B. 4 C*, ii?, fimmim f# 

M$% 0 ^ M. A. M,, 44. Mamu v. Imt&r, 1 Moo. & 1., 3#. 
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requires a contract to be in writing, that writing must be in ink. Tbe passage 
cited from Lord Coke (Oo. Litt. 229 (a)) skews that a deed must be written 
on paper or parclxment,^ but it does not skew that it must be written in ink. 
That being so, I am of opinion that an endorsement on a bill of exchange may 
be by writing in pencil. There is not any great danger that onr decision 
will induce individuals to adopt such a mode of writing in preference to that 
in general use. The imperfection of this mode of writing, its being so subject 
to obliteration, and the impossibility of proving it when it is obliterated, will 
prevent its being generally adopted. There being no authority to show that 
a contract which the law requires to he in writing should be written in any 
particular mode, or with any specific material, and the law of merchants re^ 
quiring only that an endorsement of bills of exchange should he in writing, 
without specifying the manner in which the wilting is to be made, I am of 
opinion that the endorsement in this case was a sufficient endorsement in writ- 
ing within the law of merchants.’’ Under section 2 of Act XIY of 1882, 
the word “ signed ” is defined as including marked, when the person making 
the mark is unable to write his name ” : and it also includes stamped with the 
name of the pei’son referred to.” And under s. 3 of Act I of 1887, the word 
“ sign ” with its grammatical variations and cognate expressions, is defined with 
reference to a person who is unable to write his name, as including mark ” 
with its grammatical variations and cognate expressions.^ 


PART II. 

COhrSTRUOTIOX OF THE AUTHORITY. 

General rules for formal instruments.-- There are some few rules which 
have been laid down for the construction of the authority given to the agent, 
which must he carefully attended to. Firstly, where the authority is given hy 
a formal instrument, such, as a power of attorney, it has been laid down that 
the authority given thereby must be construed strictly ; the special purpose for 
which the power is given is first to be regarded, ^ and the most general words^ 
following the declaration of that special purpose, will be construed to be merely 
all such powers as are needed for its effectuation;^ yet the authority will, even 
without the assistance of general words, be held to include all the means neces- 

* Soe also s. 8, Act 1 1872. “ Booimieiit ” and s. 2 of Act XIY of 1882. 

® See Benares f Bajah of v. Dehi Byal Noma^ 1. 1». E,, 3 AIL, 575, and Queen Empress y. 
Janki Brasad, I. L. E., 8 AIL, 293. ^ 

® Lewis v. Mamsdale, W. N.*, (1886), 118. 

^ Sheoratan Kuar y. Mahipal Kuar^ per Mahmood J., I. L. E.^ 7 AIL, 258, (270)* 

® Judah Y. Addi Baja Queen Bihi, 2 Mad,, H. 0,, 177. AUwood y, Munnings^^ B. & 278, 

(284). Perry y. Soil, 6 J*nr. 661. 
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iry It! :h'I Ilf! lilt* rHMnmiplisIntu^nf IIjf |miif*i|vi! pnwt‘r ^ Ati<l In VAnsfrn- 
iitir wnr.K in a ]vn\vr of aiioniey vwh appHoaOlt* to o?!ior timi 

llio fiitHi ho iookoh nl in <*f>nnootion nitft Iho (’ofiftni a ^ wolf witli 

llio ohiiot of tlio |Hn\to% muni luil ho lost sii^hi of® 

I The power must he construed strictly, the special purpose for 
which the power is giTeu irst to be regarded, and general words foliow-^ 
iug that special purpose to be construed as being all such powers as are 
needed for its effectuation. —In Krsha^ Ikpnjf w a |Miwor 

n|!|H!iiiii!ti( Ji mriitap u trua anti lawful atfoiainy f«> tnakn tuTuraIn iin|iiineH 
as rai^aink Hin hunl‘< of a aeHaiu viriat;^^' niort.i»^n<4e(| hy llin (hnun\ iiiui io 
rntli tnu tin* in Kiin m* inakn |H‘iiiion, Id inakt* an appinil, or H|H*(aal ap{>f*ah 

uiu! to atwv\i*f inn! sii»u hn* tlin (loiian, atul to pa^ all tnainHnM)f (IfKainunils, 
aii<l to thn sanu\ inal to do otlica* \v«)r’k in (‘oninaiion wHh tlio 

sumo wlHa'n\rr tht‘ sanu' nia} ht* fo ho dtHn\ \vln"(*lp llmdonor, if 

pncsonh would havi^ hotas <Mlh'd on or poriniittul t<! tlo,’* was Indd noi lo 

autluiri/A‘ tln‘ ninoktar lo unit r into an tniafatronuait with a pleadci* hi pay him 
i|s hh itnwuii iui tin* day of dotu'^ion of ilu* <*aMMnslilidi*d to rndorm ihoin 
lawK nvmi tinum’h tin* suit 1 h‘ andnaldy settled. Haijeni sa}im( ihnt a 
[sower to ,^ue would not authonzt* an a^etd iodomore ilmii employ a vakil on 
tiu* Imans of payiiii** him a reasonable renunu'rafion, and iluii as to the ])Ower 
pass all manner iif dotnnncMils and to have them pa^^^ed in eoniuHUion with 
the hauls and to register the samed’ mi<*h a power wms hy iU very tcmnis (midined 
to doeiiinents rekitina* to tlu^ lands whi(*h the <*lient wum aiuious hi reeovtm and 
uoi to the huilN fo he 1>rom*'ht to recover them. Ho n pinver antliorizini^ the 
mveeiitioii of hands in lien of fornH‘r debts does not autlmrize t|jo rxmniiUm of 
a hand hi semin^ a d< ht alnsidy harnsl iiy limitation ^ Ai(ain vvlHU‘t» a 
jmiKMlar tolas hrolher a p<aver of attoriH‘y ** to<*onduef euMwen la's helialf, to 
nppoint any pleader or nadcteur, to receiv'e money «h posited ami dim to 

liini from llu* C^oiirts, iir a.t'i in dakhihkharij ea>es. ti* pm rhuse % illaifes iitider 
tlec*ii*t‘s, io fill* rweipts and ra/eeiuunalm, aequittaneeH and other domnmmtsd’ 
The donee of the powor I'ehwuul a fiendim^ suit hi arhittatiiui : Air. Jiintiee 
Tiirntu* and i\lr. dust !i‘e Ilromllau ^t atid "Mhe lanvua^oMif a writleii fioeiiineni 
of this nature wlum distinct must have its pioper c‘lTeet’\,» in otir jiiclg- 
ment it is mdtiff too f,a* to hohl dud tlust' tei ms tiutliori/eti t he attorney to 
refer (pic’htinn ionrhitiiitiond'^' in ihalh haajk Umikitrift r. Jkmud'Hiiiafh HimmP 

* Mmmml v Buiiw, 3 li, Bi, €M, iClC). 

* Ommim r, Watmii) I« lOOalc*, 001, (Oil). 

« I* K ll , 10 Botto, IS. 

* MttMttl Sultil V. Rumiinil Dty Mmj^ 11 C. L, R.» liBl, 

* f , Kata IBwhhadt 6 K. W. Ik H. C., (187l)i 2K), 

« 11 0 . u R.t m. 
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under a power of attorney executed by twenty proprietors of a joint estatey 
empowering tbeir general manager “ to raise loans for the purposes of the estate 
upon bonds, and to sign their names, or his name on their behalf, and to pledge 
the whole or any part of the estate by such bonds ” the attorney executed a 
bond on behalf of three of the proprietors ; G-arth 0. J., and Bose J., held that 
the manager was not authorized to execute a bond on behalf of any one or 
more of the proprietors making him or them responsible for the whole money 
borrowed to the exclusion of the rest ; and that in a suit upon a bond so 
executed the plaint iiis were not entitled to rely upon the general power which 
the manager might have, as the manager’s authority must be considered as 
strictly confined to the terms of the power of attorney. In Tyebunnissa y. Kank 
Fatima^ a power was given to a mooktar “ to, in his discretion, appoint or dismiss 
Karendas, to make arrangements for khas collections, or grant ticca and ijarah 
leases, and when advisable, sell, mortgage and make gift of the whole or portion 
of the right of the proprietors.” Tinder this power the mooktear granted a perma- 
nent tenure ; held by Mitter and Tottenham J. J., that so far as creating 
undertonures, the authority given to the mooktar under the power was limited 
to the granting of ticca and ijarah leases ; that there was abundant authority 
for the proposition that a power to sell would not authorize a mortgage j and 
the same reason would warrant the Court in holding that the power to sell or 
moi*tgage would not render a permanent tenure created by the mooktar valid. 
That as to the power of making gift,” it was but reasonable to hold that 
it authorized the agent formally to execute a deed of gift only when the 
disposing power had been exercised by the principals ; and that the agent had 
no power under the power to exercise the power of disposition by gift by his 
will and determination quite irrespective of the concurrence of the ladies ; 
and their Lordships concluded their judgment by saying that the cases of 
SudisM Lai v. Sheoharat Koer^ and Bam Narain Fotdar v. Bamnatitli Shalia^ show 
that a power of this kind must be strictly construed against the grantee. 

A power to sell is a power to sell in the ordinary course of business. 
— ^In lumma Bass v. Bekford^^ the plaintiff Eckford deposited with his agents 
Mchols and Company twenty-five shares in the Muir Mills Company and gave to 
the members of the firm of Mchols and Company a joint and several power of 
attorney authorizing them or either of them, amongst other things, for him 
and in his name, and on his behalf, to purchase, sell, endorse, assign and 
transfer ” all shares standing in his name in the books of any public Company 
or Society, One of the members of the firm of hTicholl and Company entered 
into a contract for the sale of these shares with the defendant embodied in 

* 13 0. h, R., 247. 

® L. R., 8 I. A . 39, 

A A • ^ 


• 2 W. E., 231. 

* I L. R . 9 Calo , 1. • 
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till I houi^hi and bold noies CaleuUa, 2 Itli Jannaij, 1881. Sold 

ilti-»da\ by urdor aiM I for arrouni* of Monsin. Nirholi and (’\niipany to finmma 
Uunij-llvo bliaroH in the Muir Mills Company af !{s. 2d0 pur slnire, 

♦ blu*r) and puynnml io-day.” ^‘Cakniita January 2 1th Boiiydd iliis 

ilyi* b\ nvil\ r aiitl bn* nc*eouni oC ^irshr^. Ni(‘ho!l and (’oinpatuy Iroiu Juiniua Pass, 
t ttt lit \ di\i* Nlmrcs of the Muir Mills Company at Rs. 2i)o pur share; delivery 
and pa^iiumt on the 251 h iMireii, 1881 . Hueh niomher of the firm transferred 
ihe-a* H.iii.rus under three transfer deeds executed hy him in the nunu^ of the 
pi mild] to t he didVmlanfc and nandved fixe price ihereoL The defendant did 
not atUnupt to !‘i*j^isfer the traiisfm* of these vslmres until after the insolveiiey 
of Mi‘ssrh. Xieholl txml Cotnptin}. ddm plaiiiii IT then hroac^lit a suit to re(*over 
tin St* shares irom fhe defetnlitii; axxd flu* latter ctmltmdtHl that the ]HOViU‘ of 
aHorm‘y authorizisi Xielioll ami Ctmipany tt) dt; what they had done with 
the shares. It appi^artnl I mm the evidence that Nieholl anti Ctimpauy hat! 
iiisirmded their bitiker not to stdl tin* slnirt's at the* bazaar rate, hut to 
stdl 1 hem anti hay them liack ; anti the iiunsaetion had lieen enieretl in itu* 
books of Nieholl amilhmrpany inuler the head ci‘etlit loan payable aecouidj’ 
Wldtt» .1, nas of opinion that the words “purchase, sell, endorse, sssie^n 
ami transfer should be read on the authority^ of the iiew/t; o/ ii/o/i/t/Z v. 
disjunctively^ and iliai on the authority of Da BtmchoiU v. Uold^mldJ^ these 
wurdB would not convey a power to pledge or mortgage the shares; timi 
the broker liad no authority to make an out and out sah% but liad only au- 
thority to sell and buy back; and rested his judgment, v liieh vas for the 
plaintiff, on the ground that the defendant had failed to sliow tlmt, tlio 
niembcr of the fiihn of Nicholi and Company hati made any contract for the 
sale of the plaintiff’s shares, the contract being made in fin* name of Xicfioll and 
Company, On appeal before Garili C. J. and Wilson J., (uirth i\ J,, luJd that 
the transfer was made in a traxxBaciion which urns clearly unaui hori/ani by t!io 
power, and which was not made fm* or on behalf or in Ihe name of tin* plaint iff. 
Wilson J., said A power to sell is, I think, only a powm* to m* 1I iu flu* oriii» 
luuy com BO of business, that is to Ha}^ for a moiK'y -price, hut the hale !u*re was 
partly for a muue} -price, and partly iu coTisideraiion of the sale of like shares 
at a future day. On tliis ground! think ihe trauBte*tion was not whliiii the 
pow'’er, 

OonstruetiOE of Power to sell, endorse and assign.- ■■ Bui where the payee 
of promisHory notes of fcho Bast India Company, tm!isfi*ra!)lt* by endtirseiiiciit 
and payable to bearer aiithorbcMl his agents at Calcutta hy a power of atlorwej, 
“to sell, endorse and assign*’ th9 notes; and the agtuds, in tiuur dxaracter of 
private bankers, boxTowed money of the Bank of Bengal, offering as seciirif'j 

* 5 Yes., 2ii. 


* aMoo.J A., 27. 
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tliese promisory notes. Tlie Bank made the advance, and the agents endorsed 
the notes, such endorsement purporting to he as attorney for their principal, 
and de^posited them with the Bank hy way of collateral security for their personal 
liability, at the same time authorizing the Bank, in default of payment to sell 
the notes in re-imbursement of the advances. The agents subsequently became 
insolvent, and default having been made in payment, the Bank sold the notes 
and realized the amount of the loan, held that the endorsement of the notes by 
the agents was within the authority given to them by the power of attorney 
and that the payee could not recover in detinue against the Bank.^ 

A power to sell or mortgage does not include a power to give a 
simple money bond. — In JPooma Ghundei' Sen V. Frosunno Ooomar JDass,^ the 
plamti:^ gave a power of attorney authorizing his cousins in the following words, 
“ for me and in my name .to give all kinds of pottas to tenants, to sell or 
mortgage at his or their discretion any part of my estate for the payment of my 
debts, to ask, demand, recover and receive any sums due to me to pay any amount 
due by me, giving and by these presents granting to my attorneys and attorney 
my sole and full power and authority to take, pursue, and follow, such legal course 
or any other course at their or his discretion towards recovering, receiving, and 
obtaining of any dues and payment of my debts as I myself might or could do 

were I personally present and in my name to make, sign, seal and deliver 

any document necessary to be taken or given ; and further to do, perform, and 
finish for me and in my name, all and singular things and thing which shall be 
or may be necessary, as entirely as I in my own person might or could do in or 
about the premises, ratifying, confirming and allowing whatever my said attorney 
or attorneys shall wilfully do or cause to be done in or about the execution of 
the above mentioned objects.’' The attorneys executed a simple money bond to 
one of the creditors of the donor of the power for payment of a sum due to him. 
Garth 0. J., said ; “We are bound to construe the language of an instrument of 
this kind with reasonable strictness ; and we think it is impossible to say that a 
power to sell or to mortgage property includes a power to give a simple money 
bond, which is an instrument of a totally different nature, and which in fact is 
not a means of paying debtors at all.” 

Recital coEtrolling generality of operative part of an instrument.— 
In JDanhj v. Coutts and Company^ the operative part of a power of attorney 
appointed two persons to be the attorneys of the plaintiff without in terms limit- 
ing the duration of their powers, but it was px-eceded by a recital that the 

^ Bank of Bengal v* Bagan^ 6 Moo. X, A., 27. 'Bank of Bengal v MaJead^ 5 Moo. I A , 1, 
cases ou similar powers of attorney and decided by one jn^guient. 

« I. L ib, 7 Calc., 253 ; 8 0. L, R , 443. 

® L. R., 29 Ch. D , 500. • 
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w t *dMuul .nul ifasirous of up|Htiiit iio/ uftoriifyN to at t 

tia liiiii dariiar Iun ah^s'iifo ‘ ami li wjk llioiv liohl Uy Ku) Iliuf tlu» rorHsil 
ouiiinilloif tlio j[^p!H*ra!H) of ihe o|ior4tive paH of tlie iiislnnmaif. aial liiinitni 
tlio r\fax*iM* of tho pt>\\ea.s of atitmiioyH to i!ie |M‘ri{Hl of the* plaint iH'h alMaiet* 
from tia ofouiti), 

Ab to tlie construction of general words. In v, a 

p.uiiun* in tlu^ form of li W. and (^nnpauy, ea,\ o to aiioi tier pmsmi a po\\t*r 
of iilitanup '* for iln* ‘iniiposo t^vtavising^ for aio, all or any of tho poncas and 
!0’-^ ooufi rivd hy an iudmdiirr of paHnorship camstil iif tlio linn of li 
W , Oitii ^^n^ipany, am! a'omnvill} to do, oKornio, and pmdonn any (dher act, docci 
n* j: i or \\hatsiHi\er ...... lu or uboui my ooiicorns cni(uyjenienia and bimi- 

oi cnany mitau^ and 'kind, “w ir.it so<ner ’’ Lord Black l)iun sidd that t!io 
po\\» r del imt aatlmri/a^ the <^\(nition td‘ a deed dissoliini^ l!i{‘ part ntONhip ; iluit 
lla* |Had,d (mmm <d‘ tin’ fir-i part of the ptm<‘r pren enied t he | 4 *eiu‘ral wortia 
fr<^ a h i\ lira* umi oii(*tt‘d t*'ene!‘ai tdTeci ; and that the meaning of liu* ginun'ai 
moid^ a a ud down h^\ the cont{*xi in aecordanec with the ordinary rule of 
{/c'.// Hs, wliieli general prinripio A^as hud down In AriimjiiJH \\ MerriekvA 

Again win le tin* nmther and guardian of an infant defendatd guve to liei* agent 
n power of atlorm^y hy which she anthoiM/.od him, ‘M or her and in !xer uann^ 
and on her helialf to appear in or me or defend and io roeeiA^c all papers ami 
prociss ill any suit, appeal, or special appeal, or other jmlieial proceedings whiil- 
wmver in any Ouuri, and io act in all sneh proceedings in anv way in wldeh I 
might, if present, be permitted or called on to act.’’ The agend into 

an agreement with a vakil io pay him Rs. 4,000 if tiie app(‘al was det‘rt‘ed in 
fall in hivour of the infant; and in ease a less sum slmuld he deenmni than iliat 
fixed hy the decree of the lower (h>nri, then that he slumid he paid one-foiirili 
of the difference ; and lastly iliai if any money slnnild he ordercil to he paid 
to the appellani liy the respondent, then that sm*h sum slmuld be paid icMho 
x-akil In addition io tiie llj 5 . M)0ih The decree of the lower (k)urt was reversed 
and the infanih cbtaic ivas henelitied to the amount of Rs. 2! Jh7. In a milt hj 
tho vakil io recover under this agreement, Hargent th, said : H van seareely be 

doubted, .looking at the whole of this instrument that the particular object 
of it is io enahlo the aitoniej io represent the party to the suit In all jntliciai 
pioc(‘etlmgs to the same exiimt as the party hhiiHelf if present might be per- 
mitiecl 03* cmIIchI upon to do. Authority is giiam, it is true, to sue and didVnd, but 
these wolds must, an Mr. Justiec Htory says in his work on Ageiu*), be coiiHiniccI 
in Babordinatioii to the particular subject matter in conneetiou witli which they 
mm used; hoi*o from the position Avhicli they occupy^ they plainiy denoto tho 

h, R., S 0, E, 422. 

^ 2 Wm, Saudors, 411, (a) 812 ; hd i}w remarJiB of Fry L /, m io thk in Mukkmmt v, 
Eaton, h. li 13 Q. B, B. 881. 
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two-fold cliaracter of plainti:^ or defendant in wMcb. the attorney may he called 
upon to appear and act in any suit, appeal, or special appeal, or other judicial 
proceeding whatsoever in any Court ; and whatever acts might otherwise he 
properly included in the expression, ‘"sue and defend,’’ if they stood alone, they 

are here clearly confined to acts done in the above proceedings Assuming, 

however, that the words sue and defend,” should, as was contended for the 
plaintiff, he read apart from the context which limits them, as we thinh, to 
acts done in judicial proceedings, we should equally find it impossible to con- 
strue them as authorizing the execution of the bond in question. It was then 
said that a power to sne would authorize the appointment of a vakil, and that 
as special arrangements with vakils for the remuneration of their services are 
allowed by law and are of every day occuirence, the bond was, therefore, 
within the power as one of the usual and appropriate means for accom- 
plishing the object of the agency. But the general rule, which allows of the 
agent resorting to all usual means for carrying out his agency, has always 
received a restricted application in construing formal and deliberate instruments 
of this sort as distinguished from ordinary documents conveying instructions 

and letters of advice which are of such constant use in commercial matters.” 

In this case, however, the decision was more particularly grounded on the fact 
that the authority was given by a person in a representative character and for 
and on behalf of the estate of a minor.i 

Construction of general words. — In Lewis v. Bamsdale^^ the defendant 
executed in favour of one Locke a power of attorney for the purposes hereinafter 
expressed, that is to say, “to sell, let, and manage real estate, and to sell, and 
convert into money personal estate and effects, and to enter into, sign and execute 
any contract or deed that might, in the opinion of the attorney, he necessary or 
proper for effectuating the purposes aforesaid, or any of them, and for all or any 

of the purposes of these presents to use the name of me the said and 

generally to do, execute, and perform any other act, deed, matter or thing what- 
soever which ought to be done, executed or performed, or which, in the opinion 
of my said attorney, ought to be done, executed or performed in or about my 
concerns, engagements, and business of every nature and kind whatsoever, as 
fully and effectually to all intents and purposes as I myself could if I were 
present and did the same in my proper person.” Upon the execution of this 
power the defendant left with Locke a promissory note, some share certificates, 
and paintings. Locke purporting to act under the power of attorney executed 
.a mortgage of the promissory note, shares and paintings to the plaintiff ; held 
by Stirling J., that the mortgage was not ’\gitliin the power of attorney, and 
that the “ purposes ” for which the power was given were clearly stated ; that 

* Bav Saheh F. N. Mm^ik v. Kamalja Eaif 10 Bom. II. 0,, 26, 

W. N. (1886), 118. • 
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The words mm% he looked at in comectioa with the coatext as wel 
IIS with the geaeral object of the power.— In iih/.vni \% iVr.ndaa/ 

tiu* |iLi!iiHl? WuIm)!! pi\n* to tlu‘ tnenib(*js i^f tin' finu of Xlnhoil^ niul Vn, 

li ftowu' of litbnnu^y juiltsoriy-itn^ them j(dntly and severally to "" fH*«4ociaie, 
iiiako diHfwihr td\ ansiWii and iranHfer, all or any of iho iloveniniriil |)n> 

notorf in' ol1u‘r (Mivernmrni paper, hank sliaivn or hhans in any pubHi% 
Chiinpany, and otloT slocks, fnnds and hccnriiicH of au) doscripiion wliaisoi'ver 
now ot iienniftt'r siunilintc in niy name and ior the fnirposes ahmesaiti 

i^r any of them tosi^n for me and in iny name ami i)u mj helmlf, any and every 
eontriudi or ap^riHomnit, mreptanee or other docninKniid’ ()m» of the niemlHirs 
of ilu* firm of Messrs. Niehoil and Co., (I'houipsou) wlthoui thi‘ ktiowleil^'o 
or authority of the phunliiT pieilirt'd these securities to the linn of Ameer Hinj^ 
fcskamuh Mull as sefairiiy for an advance of Rh. liCOOO, and exi'cnted as attorm^y 
lor Wai<tm a promissi)ry m)ie for the amount of the loan, and the said Brni 
on the same day transferred the note and security to the defendant. The 
plaintiff hrought a suit to recover his securities or the value thereof. .Mr. Justietj 
Wilson said ; — The real question hcx'c is, whether the word “ lu^goeiaie” iiecassa- 
rily TCC|tiiroB the discounting of ahill, or whether the wonl is salished hy a phslge 
as in this ease. It a]>poars to mo that the word ‘Aicgoi iate'’ is suflicicid ly with* 
to cover a transaction such as that -winch look pLu‘e in this ease. We arc 
speaking of a class of documents long known us negotiable iiisirunumts, and 
I think the word negoiiaih’ used in such an instrument means to deal uith 
as a negotiahic iiisirument by emlmstnnent, if tln^ iiisiruiiumi is such as to 
n'H|inre emlorsciuent, b} ckdiveiy if it passes hy deliwiy, and in nij opinion 
that may be by an out and out sale or by }dedge. 1 think iln/refore Unit the 

word ‘Aiegotiato covers su<*h a truusaetiun as this am! iimt tin* power 

of attorney was sullleicntiy wide ioijoverthe iransantioin Un appinl Wluti* J. 
said; This ’word (negotiate) is in the pouerallietl with the v^ords *miiake sale, 
dispose of, assign and transfer/’ Kaeh of these wan'ds, maHn’iling to tin* detsVioii 
of the Privy Council in the Bank of Ikmjal w idiyua® is to la* read disjunctively, 
and tho powers conveyed by these words to be tmited as joint and several 
liis Loixlship after expressing a doubt whether the term negotiate/’ ought 
not to bo confined in its appiicaiiou to that elans of prtjpeiiy, wliieh was de- 
scribed in the power as ^‘securities of any descripUoi/’ umlto sudi of Uieiii 
only as were ordiimrily said to be negotiated when they were iraiiKfemHi or 
put in circulation, said j— “ Taking tho term, however, to be applieabte in a tkr 

® 5 Hue. L A., 27* 


I. h. » Calc., 034 
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vermnent promissory note, and tliat sucli a note stands in tlie same position 
as an ordinary commercial note, did the word ‘‘ negociate ” confer upon the 
donee of the power, authority to -do what he did in the present case in the 

plaintiff’s name ? The word ‘‘ negotiate ” if applicable to such property 

as Government Paper or Government Promissory Notes, did not, in my opinion 
authorize the donee of the power to do more than put the paper on the market ; 
and if necessary for that purpose to endorse it in the name of the plaintiff. In 
the transaction here entered into with the defendant it was not put on the market 
or put in circulation ; it was deposited as a security for money borrowed. It was 
an essential part of the transaction between Thompson and the defendant that the 
latter should keep the paper out of the market, and with himself, ready to be re^ 
turned when the loan was paid off, or when he sought to redeem the paper. The 
defendant’s contention is, that that if the word ‘‘ negotiate ” does not of itself au- 
thorize the transaction, it does so when coupled with the words lower down in the 
power of attorney, which run thus “ and for the purposes aforesaid to sign for me 
and in my name and on my behalf any and every contract, agreement, acceptance or 

other document.” These are general words The authorities cited at the bar 

show that these general words are not to be construed as enlarging the authority 
of the donee of the power, but are to be confined strictly in the doing of things ne- 
cessary to be done in performing the acts authorized by the power. The defendant 
having failed to, in my opinion, show that pledge of the Government note was au- 
thorized by the power of attorney, it follows that he acquired no title to the note by 

its delivery to him ” His Lordship, however, in addition to the ground last 

mentioned held that the loan which was the principal transaction, being irre- 
coverable from the plaintiff because unauthorized, it was impossible for the 
defendant to retain the Government Paper which was deposited as security for 
tho loan. Gax'th 0. X, said: — ‘‘I confess if the case had depended upon the 
word ‘‘ negotiate ” in the power of attorney, I should have been disposed to take 
the same view as the learned Judge in the Court below. I see no reason why 
a Government note should not be ‘‘ negotiated ” like any other promissory note. 
...... It was held in the Banh of Bengal v. that a power to endorse a Govern- 

ment note of this kind authorized an endorsement of the instrument by way of 
pledge ; and upon the same principal it seems to me that a power to negotiate 
such a note would authorize the negotiation by way of pledge ...... But this case 

does not depend, in my opinion, upon the meaning of the word “ negotiate ” nor 
of any other word in the power of attorney. It involves a different and much 
broader question than that in the case of the Bank of Bengal v. Bag an. There 
the transaction in respect of which the pledge was made was perfectly honest 

and unimpeachable l^ut in this case tho plaintiff’s real object is to impeach 

the whole transaction between Messrs. Nicholl and Company and the defendant 
as a fraud upon himself for which from beginning to end Messrs, ilicholls and 
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LikI h-rtui In Lonl Ihirojh rr^u/Zu/fo verhttrum imlicfU ttfe> ptniutiu^m m amlem js*m/os‘u, 
ttlipli ih iiitriul! if lo mill ill arn\in|i^ at the nituiiumf of tlu' paHies, should not be 
luosi ill eojMtruiu4 a power of attorney as mueli as any otlirr instruiueni 
llie p«n\rr nf :Ut?iriu‘} in the pnsseiit case is not in the sume finun us that in 
i\%\* Ihiik of Ihuiijiii \, it docs not contain in express words a poW0?i» 

to ** cudorMS’' if it had, the <piesiion would have been whether there \mh 
iia) I liiie^ to prevent it from hidng a power in the diwTetion of the dome of 
it io endorse the uotih ami so convert it into one payable to lH»ari‘i\ n luuu»ver 
ho I !ioii|,dit fit in da Hi> for that purptise. Bixfc in this ]>ow<‘r tlie endorseineiit 
k inii iiuthoiT/.cd m express words, but is aiitborizcd if it comes within the 
nimnng of the words And for the purposes aforesaid, to sinn for me and in 
Illy nanie and on my behalf, any, and every contract or agrt^onnmt, ac<H*ptunee or 
other donimeuL*\,.*.. The appellant's Counsel relied mainly up?m llie word 
** tiegoikiie ** and also upon dispose of.” In order to see wind was iidemhul 
by these words, they must be looked at in eonneelion ivitli the mmte\t, as well 
as with the general object of the powiT. This appeiirs io tlndr Ltinlships to 
have been to Bell or purchase for Watson, Government promissory iiofen ami 
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* I, li, R., 10 Calc., 901, s. a b. E., 9 App. Cas., 501, 
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Effect of words ^^pro proc”.— Where the authority is created hy a 
•written instrument, or the agent signs an instrument pv the party 

dealing with the agent will he pnt upon enquiry, and if he fail to call for 
the power or fail to make due enquiry, the loss will fall upon himd 

Where the authority is of less formal character, how construed.— 

Where the authority is conferred in writing, hut by some less formal document 
than a power of attorney, such an authority will he construed so as to include 
only such acts as are clearly within the scope of the particular matter to which 
tlie writing refers.^ But in endeavoui'ing to place a construction upon it, the 
intention of the parries will he sought for from the whole document.^ Thus where 
upon a written request hy an owner of a freehold property to an estate agent 
to procure a purchaser for it, and to advertise it at a certain price ; it was hold 
tliat the estate agent had no authority to enter into an open contract for sale, 
and semhle that he had no authority to enter into any contract and sale.^ 
As to the meaning to he put upon mei’cantile letter, and documents, see Lucas 
T. Groning,^ Ohapnan v. Walhn.^ 

Where the authority is oral or arises from implication, how con- 
strued. — Where the authority is conferred orally or arises from implication, it is 
equally to he construed as haying reference only to such matters as are clearly 
within the scope of the authority conferred. Thus an authority granted to 
an agent to huy does not imply a power to selL'^ IS; or if a principal merely 
authorizes his agent to hid at an auction, will he be liable for an agreement 
entered into hy the agent with a third party pledging him to pay to such party 
a certain sum in consideration that he should abstain from bidding. ^ This case 
is, however, a suppositious case only, put hy their Lordships of the Privy 
Council, after having found that the facts finding such a case, were not warrant 
ed hy the ovidence and had not been stated in the pleadings. So where an 
agent of a wharfinger wdiose duty it was to give receipts for goods at the 
wliai*f, fraudulently gave receipts for goods which ^he had not received, the 
principal wns held not to he responsible because such receipt was not within the 
scope of the agent’s authority.^ 

^ Atfwood V MmmingSf 7 B. & 0., 278, (284). 

^ Story, para. G9, Kilgour r. Fmlyson^ 1 H. Bl., 1 55. 

® Concordia Chemiscke Fahnh auf Action v. Squirey 84 L. T. N. S., 834, Arlapa Nayah 
T. Naru Kebharji ^ Co., 8 Bom H. G., (A. 0. J-), 19. 

^ Mamer v, Shaigi, L. K., 19. Eq., 108. 

^ 7 Taunt , 164, (168). 

® 10 Ming,, 57. . ^ 

^ Ooluch Qlmndher Ckoiodrg v. Kanio Fershad Razareo, 15 W. R , 317. 

® Chunder Singh v. Shama Churn BhuttOj 6 W. B, (P. 0.), 57. 

adman V. Riiheb, 21 h. S, C. P , 125. # 
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Where there is an ambiguity in the contract, bow construed -- A 

fniilirr nth* in tlie roi!->truHion of all vvnifeii authoriiios is, ihnt it f'lie insiro- 
wliinli roii^iifuhs the auiliorify is sowoimUm! aM in Ix' rapuUlo of iwtf 
iittt rpiH tat inns* Uk'U if Hie ai^oni fairly and honostly a^suino-, it to boar one 
of iatii'iiretuf ions, tlie prineipal \yill he bouii<h— And in suelt 0 : 1^0 it 

itni open to the prinei pal io el.iitn release from his eontrael on the 
ihai hi* inP‘nde«l it ii) !>t*ar ilu* otlna* iiiier]>rt‘iatioii, us ilie CTroi* will have 
ari--en from Ills own indi'vt iindtn^ss of (‘xpression, and he must tlu^refore hear 
the he-'.d Idit* leusou u’iven l>y lUiu Story for this rtdi*, i.*. tlnii y i\iHV mm 
«(f iwn iiuiuetiit parfii*'^ must stdlVr, ht* oug’ht io stiller iu prefenmet* who has 
mi lod llie eonfidenee of the otijer into an uiiuary aet.^* A pi'opcfsition 'whicdt 
hm het n said hy Liudley !j. »h, '* to be (‘onnmm to the wh«)h‘ law of aireneyA’^ 
But neveil hi‘less the* nu»si raiiomtl inti'rpret.uion should always ht* put on 
the !aua’ua*»'e of utittiui iimlruunmts, and neitin‘r party will he alhiweil to i‘hi*ape 
front it 1*3 showiuu* that some other const met iou iniiJthi l?e ])ut upon iln^ 
word^'* Vs wiset'en commission was oavenio sell and transfet* stock *SUien the 
funds Nhoulil he at *^0 pt‘r cent, or above thai prict*,” it. was held that t!u* 
aireat was hound to *-011 w*lu*n (he fiands reacliCil 85; and could noi didVr 
Sidlimr till the finals reaehed a hiijfhm* priced^ 

Exclusion of evidence in case of patent ambiguity ; in case of latent 

ambiguity.— As to how far and under what eiri'iniustances parol (wideiua* ma^' 

given for tin* purpose of explaining amliignit ies the rule is, that wlmn 
iln‘ lant’amge usi‘d in a do(*nm(mi is, on its fai'e, amht^mms or defei*t i\ le no 
evidi‘ju*e will ht* receivi‘d to show its m(S\ning or supply" its <|t'fei*ts.‘* HimiUrly 
when tlie langaa^'e used is plain in itst‘lf, and applies aeourah*!) loi*\isnng 
facts, no iwitienca* will i*e{‘t*ive<l to show that it was not nnaud to apply 
to huch factsA till* reason Inking, that if such rwiiletu'i* wa*rc a«lmit tuh it woiilif 
contradic’i flie contract. On the oilier hand where tiu* laiuruaue used in a 
domiment is plain in itself, hut is unmeatiing willi leferuioe lo ovi^^ting fii<*ts, 
evidmiee will In* j‘et‘eived to shew that sueb langnagr* was ired in a peculiar 
Ben sc A Jwui wdu-n the fatUs are sneh that tlu* language ired might ii,i\e heen 
iiicuiit to apply te any out*, and (*mild m>l ha\t‘ lH‘en meant to app!) to more 

^ Irditml V. fen'ar/H'Mio h. li , 5 11, h., h* It , 2 Q h . U!!, f* P , i1 Q If , rihl, ,Se<it 

ahe Ptnyp. wlase no pnrUeuhr hHirnrtienM werr* vlvrin 

® Hlcry, para, hh 

* (hnlun V, li. E.j lid Clu 1)., (£5W). 

r&iiinm on A>j., 92. Hi e v. fO'ieuxfO 7 Taunt., 16 h 

* Butmn V. Ood/wy, I Knapp., 3BL 

« lefi I cd 1872, a. 9S. 

^ A«i T of mn, s. 9i 

» Aofe I ofr^872, s. 93. Hm Klokl mi KviU,, notea on m, H pp fli A (Ith fU ) 
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tlian one, of several persons or things, evidence may be given of facts showing 
which of those persons or things it was intended to apply tod So also when 
the language used applies partly to one set of existing facts and partly to 
another, but the whole of it does not apply correctly to either, evidence may 
be given to show to which of the two it was meant to applyd And with 
reference to the use of technical words in any document, evidence may always 
be given to show the meaning of illegible or commonly intelligible characters 
of foreign, obsolete, technical, local and provincial expressions, of abbreviations 
and of words used in a peculiar sense.’^ 

^ Act I of 1872, 0 . 96. 2 Act I of 1873, s. 97. « Act I of 1873, s. 98. 
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EIGHTS OF THE AGEHT AGAIHST HIS PEIHCIPAL. 

PART I. RIGHT TO COMMISSION. 

PART IL RIGHT TO A LIEN. 

Part I. — Commission how fixed — By agreement or usage — If gratuitous agent no right — So if 
agreement repels the right — When due — When binding contract is made — Examples — The 
business must be effected through instrumentality of agent — Where agent has brought 
the parties together he may be entitled although completion of actual business not brought 
about by him — If contract completed practically constitutes contract, entitled — But 
transaction must be legal— Not payable where agent misconducts business — Whex-e agent 
puts himself in a position in which he might be tempted to act corruptly — Where possible 
to sever contract may be entitled to partial commission — Revocation before completion of 
business- -When entitled to compensation for revocation — Agent as consignee for sale 
when entitled— Revocation of authority where employment is qualified, effect of — Where 
business is prevented by principal — Commission payable subject to approval of title — 
Fulfilment of contract construed by usage of trade — Lien for commission. 

Part II. — Lien, what it is — Particular or General — Right given by Statute — Right to general 
lien — This right not absolute — Banker’s Hen — Factors lien — Wharfinger’s Hen — Attorney’s 
lien — Priority of attorney’s Hen— Policy broker’s Hen — Particular Hen — Manner in which lien 
is acquired— Possession is necessary — As to what clsims the right exists — No lien for officious 
services — It must be for a debt due from the person for whom agent acts — Exception — 
Tinder what circumstances right is divested— Not revived by resumption of possession — 
Exception — Right lost when debt on which it is claimed is satisfied— Not lost by goods 
being warehoused — Lost by misconduct — Whether lost by taking security — Not lost by 
set off — Where agent proves in insolvency— May be lost by act of party claiming it — 
Property detained as, Hen cannot be sold— Maritime lien. 

Right to Oommission. — The remuneration given to an agent is usually 
called commission,” the amount of which is either fixed by express agreement 
between the principal and the agent, or where no sach agreement exists, is 
determined by the usage of trade in similar cases.^ An express arraiigo- 
ment would, however, of course override a usage of trade.^ Whore there 
is no contract and no usage, it has been held that no commission is recover- 
able,^ unless the work is completed.^ The agent has a right to his commission, 

^ Mcke v. Meyer, 3 Camp., 412. Cohen v. Paget, 4 Camp., 96. Boherts v. JaoUon, 2 
Stark., 225. Chapman v. Be Tast^, 2 Stark., 204. 

^ Bower v. Jones, 8 Bing., 65. 

* Taylor v. Brewer, 1 M, & S., 290. Rail v, Gmrney, 2 0. tfc K., 641. 

* Ind. Con^r. Act, s. 219. 
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n riless lie h a mere gratuitous agent, or unless tlie understanding between tlie parties 
repels sucli a claim ^ Thus wliere a person performed wox'k for a committee under 
a resolution entered into by tbeni tbat any sexwice to be rendered by bim should 
be taken into consideration and such remuneration be made as should be 
deemed right,” it was held that uo action would lie to recover a recompense for 
his work, the resolution importing that the committee were to judge whether 
any remuneration was due.® Commission usually consists of a percentage upon 
the actual amount of the value of the business done, or upon the value of the 
goods sold or bought, or upon the value of the freight of a ship chartered, and 
is usually paid by the seller of the goods or by the charterer of the ship.^ 
Where there is a contract on the part of the agent to undertake to guarantee 
the fulfilment of the contract, or the payment of the goods sold, the commis- 
sion is what is called “ del credere,” and for this undertaking the amount of 
commission is usually somewhat higher than the usual x*ate of commission given 
in other cases. 

Commission when due. — In the absence of any special contract to the 
contrary; an agent’s commission does not become due until the work on which 
he is employed is completed.^ The completion of the agent’s work, generally 
speaking, takes place on his making a binding contract between the parties ; 
thus in Lockwood v. Levlch^ where a binding bargain had been procured by a 
commission agent, and accepted by the party employing him to procure orders, 
the agent was held entitled to his commission even though the principal through 
inability failed to supply the goods contracted for. So in Buskin v. Bamkissen 
SeaP the broker was held entitled to his commission after completing a contract, 
although the defendaut refused to carry it out, hut secretly sold to the intend- 
ing purchaser behind the back of the broker. So in Green v. Lucas*^ when the de- 
fendant employed the plaintiff to ^procure a loan on certain leasehold property 
agreeing to pay commission upon the amount procured, the plaintiffs entered into 
negotiation with certain persons who agreed to advance the money subject to the 
title of the property proving satisfactory, it subsequently turned out that the lease 
prevented the proposing' lenders from advancing the money. The plaintiffs then 
sued the defendant for commission, the Coui't held that he was entitled to his re- 
muneration, having done all ho was bound to do ; on appeal the Lord Ohancellor 

^ Bicke v. Meyer, 3 Camp , 412. Roberts v Jaclcson, 2 Stark., 225. 

2 Taylor v. Brewer, 1 M. & S., 290. 

® Levi’s Merc. Law, p. 165. 

^ Ind. Oontr. Act, s. 219. Eammond v. EoUidaij, 1 0. P., 384. Maester v. AiUm, 1 

Marsli., 76 ; 5 Taunt., 381. 

® 8 0. B. IT. S., 603. 

® 23 W. R., 146. 

^ 31 L. T., 731. On appeal, 33 L. T., 584 ^ 
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saidj “ It appears to me tliat the plainti:ffs had done eyery thing which agents in this 
kind of work are hound to do, and it would be forcing their liability, if they were to 
be held liable for what happened after. If the contract afterwards were to go off 
from the caprice of the lender, or from the infirmity of the title, it would be 
immaterial to the plaintiffs, and that appears to be the uiidei^standing of the 
persons themselves.” Bramwell B construed the word procure ” in the 
contract, as to procure a lender and not to procure the money. So in Fisher v. 
Breioeti} where the defendant contracted with the plaintiff as follows : “ In the 

event of your procuring me the sum of dB2,000 or such other as I shall accept, 
I agree to pay you a commission of 2| per cent, on any money received.” 
The plaintiff procured a person willing to lend £1,625 if the defendant shewed 
a sufficient title to his security. The defendant accepted the offer, but failed 
to show a sufficient title. The negotiations went off, and no money was in fact 
received by the defendant. The plaintiff claimed his commission. Bramwell L. J. 
said: ^‘hTow the current of modern opinion is to the effect that those who 
bargain to receive commission for introductions have a right to that commission 
as soon as they have completed their portion of the bargain, irrespective of 

what may take place subsequently between the parties introduced Even 

if the rule that the agent is entitled to a commission when he has done his part, 
whatever may happen subsequently to prevent his work having effect, is con- 
fined to the case where the failure has arisen through the default of the 
employer, the defendant will not profit, for he has given no evidence of the 
default being in any one but himself.” 

The business must be effected through the instrumentality of the 
agent. — The business must, however, be effected through the instrumentality 
of the agent. Thus in an action to recover commission for the procuring of a 
loan, it is not enough to prove that the loan has indirectly, as a remote and 
casual consequence resulted from the intervention of the party who sues, but 
it must be proved that the loan was obtained by means of his agency or by 
means of some sub-agent of his, from the parties to whom he applied. And if 
all that appears is that the party to whom he introduced the subject, declining 
the proposal, mentioned it to a third party, who, not at his suggestion, but of 
his OTO mere motion knowing nothing of the plaintiff, negotiated the loan on his 
own account with the party sued, the commission is not due.^ But where the 
agent has hy acts or words brought the contracting parties together, he may 
be entitled to commission although the completion of the actual business, of the 
agency be not brought about by him; as in Green v. Bartlett,^ where an auc- 

«• 

» 4,8 Ii. Ex., 82. 

® Anirobm v Wiolem, 4 F. & P., 291. 

® 14 0. Bn N, S , 681. Bee also Beningfield r. Kynasion, 82 L. T. J., 81. 
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tioneer and estate agent -was employed to sell an estate under an agreement "by 
wliicli lie was to receive a commission of 2|- per cent, “ if tlie estate slionld be 
sold,” and “in case tbe estate sbonld not be sold” lie was to be paid 25£ as 
compensation for bis trouble. Tbe estate was put np for sale but failed to 
sell ; a person named Hyde wbo attended at tbe auction in conseq^nence of tbe 
advertisments, but wbo did not bid, obtained from tbe auctioneer tbe name of 
tbe owner of tbe property, and after communicating witb tbe owner, bought tbe 
property for £2,500. Previously to tbe sale being e:ffiected tbe owner, tbe 
defendant, bad written to tbe plainti:ff withdrawing bis authority to sell. Erie 
C. J., said : — “ Tbe question whether or not an agent is entitled to commission 
on a sale of property has repeatedly been litigated : and it has usually been 
decided that if tbe relation of buyer and seller is really brought about by tbe 
act of tbe agent, be is entitled to commission, although tbe actual sale has not 
been eJffected by him. I think, tbe sale here having been brought about 
through tbe plaintiff’s introduction, tbe plaintiiff is entitled to tbe stipulated 
remuneration.” As to tbe effect of this case upon a case of a bouse agent, see 
Otirtis V. Nixo7i.^ So also in Bray v. Chandler,'^ tbe plaintiff a surveyor and 
agent entered into an agreement witb tbe defendant, upon, amongst other terms, 
that if tbe plaintiff should continue for 2| years to discharge efficiently bis 
duties as surveyor, be was to be allowed a commission, besides bis salary, of 
£5 per cent, on tbe rent of any bouse let by him for tbe first year of tbe ten- 
ancy. Tbe plaintiff was dismissed from tbe defendant’s service for an alleged 
breach of one of tbe conditions of this agreement ; tbe plaintiff sued for wrong- 
ful dismissal and for commission which be alleged be was entitled to for 
letting bouses, tbe evidence on this point was, that one King was authorized 
to make contracts and to receive money on tbe part of tbe defendant, and that be 
bad in fact let tbe bouses and received tbe commission for so doing ; but tbe 
plaintiff claimed to be entitled to this commission also under tbe agreement, 
inasmuch as tbe parties had come to him in the first instance^ and he had 
referred them to King, Tbe Court found that be was entitled to bis commission. 
And in Wilkinson v. Alston^ tbe defendant having ships for sale employed tbe 
plaintiff to obtain purchasers, agreeing to pay a commission if tbe plaintiff should 
be tbe means of introducing a purchaser. In February 1876, tbe plaintiff in- 
troduced a person wbo bad been recommended to buy one of tbe plaintiff’s ships 
by A, and tbe defendant’s agreed that if this resulted in a sale, tbe plaintiff and 
A should share tbe commission. Ko sale resulted, but in March A mentioned 
tbe defendant’s same vessel to B, wbo chanced to call upon him in reference to 
a ship of another owner. Tbe plaintiff beari|ig of this, informed tbe defendant 
of B’s call, and suggested Hs seeing 13 on the subject. The defendant did 


" 2+ L. T. N. S , 7, 8, 
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no tiling in tlie matter, and B. liad at tliat time no intention of piii’cliasiiig the 
defendant’s sliip, and made no communication about it to any one. The defen- 
dant then told the plaintifE that it was no use doing anything until the ship 
returned home, and the plaintiiff thenceforth took no steps to find a purchaser. 
A, however, in April, again reminded B of the vessel, hut B took no notice of 
his letters, and neither the plaintiff, nor the defendant were aware of A’s having 
written. In May B wrote as broker direct to the defendant in reference to the 
vessel, and after some negotiation, on the 13th June disclosed the name of the 
principal for whom he was acting, and the sale was effected. The plaintiff on 
hearing of this, claimed his commission on the ground that the purchaser had 
been introduced through the medium of his original negotiation with A. The jnry 
found, that the plaintiff was authorized to filud a buyer for the defendant’s vessel, 
and second, that B, was induced to enter upon the negotiation for the purchase by 
the information he received from A, held that the plaintiff was entitled to his 
commission. In Blackwell and Company v. Jones} a charterparty was made between 
Haviside and Company the freighter and the defendants, the owners of a certain 
ship, and provided, amongst other matters, that the owners should employ at the 
points of discharge the consignee nominated by the freighters to transact the ship’s 
business there inwards and ontwmrds on the customary teims, not exceeding 
2|7o account of freight payable inwards, and 5% outwards. The freighters 
nominated the plaintiffs to transact the business of the ship at Bombay a port 
of discharge, with the knowledge and consent of the master of the ship, and the 
plaintiffs accepted and acted under such nomination and collected the freight 
tlxere payable on the outward voyage. About a fortnight after the arrival of 
the ship in Bombay, tbe Captain informed the plaintiffs, that his ship had 
already been chartered in England, and showed them a charterparty, which 
provided that the ship should proceed to Bombay with cai*go, and should then 
proceed to Akyab for orders to load either there or at Eangoon or Bassein, but 
to load at one of sucb ;gorts only, and then to proceed to Cork or Falmouth for 
orders as to the port o£ discharge. The plaintiffs claimed five per cent, com- 
mission on the freight to be earned under this latter charterparty. Green J., 
after determining that the plaintiffs had a right to sue notwithstanding that 
they were not named as parties to the contract, held that the plaintiffs ivcre ready 
and willing to have procui'ed liomeivard freight for the vessel, and that the plain- 
tiffs w^ere entitled to commission on the freight earned under the second charter- 
party. So in BayleyY. Chadwick} which was an action for commission upon the sale 
of a ship. The right to commission depended upon the following letter written by 
Chadwick to Bayley who was actioiieer, In case the ship is not sold by auction, 
she is forthwith to revert to the custody of the owmers for private sale ; but in 
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case a subsequent sale be effected to any person or firm, introduced by you, or 
led to make suck offer in consequence of your mention or publication for auction 
purposes, you are entitled to the same one per cent, commission on sucli sale.’^ 
Tlie skip was not sold by auction, but afterwards P. (kaving^ been present at a 
conversation wkick led kim to believe tkat one Sugden would purchase tke skip), 
wrote to tke plaintiff “ noting tkat ke kad tke skip in kis kands to inquire 
tke price, P tken communicated witk Sugden, who ultimately became tke 
purchaser, but not through tke agency of P ; held tkat there was evidence to go 
to tke jury tkat tke sale was effected in consequence of tke plaintiff’s mention or 
publication within tke agreement, and tkat tke plaintiff was entitled to tke 
commission. So in Mansell v. Olements} where tke plaintiff a bouse agent was 
iiistx’ucted by tke defendant to offer a leasehold house for sale, for wkick ke was 
to receive a commission of per cent, on tke amount of praemium if ke 
found a purchaser, but one guinea only for kis trouble if tke premises were sold 
‘‘ without kis intervention.” Tke particulars were entered in tke plaintiff’s books, 
and they gave a few cards to view. One Upton who kad observed on passing 
tkat tke house was to let, subsequently called at tke plaintiff’s office and obtained 
for kim a card to view tke premises on wkick was stated tke praemium and 
other particulars. Upton went to tke house a few days afterwards but considered 
tke price asked too high. Subsequently Upton renewed kis negotiation witk a 
friend of tke defendant’s and ultimately became tke purchaser of tke house. 
Tke plaintiff sued to receive kis commission on tke purchase. At tke trial tke 
Judge asked Upton tke following question : — “ Would you, if you kad not gone 
to tke plaintiff’s office and got tke card, have purchased tke house ? ” Tke 
answer was, “ I should think not,” held tkat independently of tke answer given 
to this question (wkick was thought to be admissable), there was evidence to 
sustain a verdict for tke plaintiff. But in Tribe v. Taylor,^ tke defendant 
wrote to tke plaintiff offering a commission of 5% if tke plaintiff would intro- 
duce a purchaser for certain premises and works, or introduce capital wkick tke 
defendant should accept ; tke plaintiff succeeded in introducing one Wood to 
tke defendant, who advanced kim by way of loan a sum of £10,000, upon wkick 
tke plaintiff received tke agreed commission. Subsequently tke defendant and 
Wood entered into an agreement for a partnership, on wkick occasion Wood made 
a further advance of £4,000 by way of capital to tke business. Tke plaintiff 
claimed commission on tke sum of £4,000, as being capital introduced by Mm 
and accepted by tke defendant. It was admitted at tke trial tkat tke advance 
of £4,000 was not contemplated at tke time of tke advance of tke £10,000, but 
tkat tke £4,000 was advanced in consequence of the negotiation for a partner- 
ship, Lord Coleridge, held tkat tke true effect of tke admission was, tkat tke 
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advance of tlie £4,000 was not tlae consequence directly or indirectly, of tlie nego^ 
tiations referred to in tlie offer of tlie defendant, and tlierefore tliat the plaintiff 
was not entitled to commission on the £4,000. So in Lumley v. Nicholson} where 
the plaintiff was instructed hy the defendant to sell an estate which was divided 
into two lots, one of which was sold to one Armitage in October 1881, and for 
which the plaintiff received his commission. At this time Armitage was 
unwilling to purchase the other lot, though the plaintiff still hoped he would do 
so* In April 1882, the defendant’s solicitor wrote to the plaintiff withdrawing 
the authority to sell that portion of the property. The plaintiff replied, saying, 
he had withdrawn the property from his books, but intimated that in the event 
of Armitage, then or at any future time becoming the purchaser, he would claim 
commission on the amount realized. To this, the defendant’s solicitor declined 
to assent. In 1884 the defendant renewed negotiation with Armitage for the 
remainder of the property, and it was sold to the latter for £19,000. The 
plaintiff demanded commission and on refusal sued. At the tidal, Armitage 
swore that until long after the revocation of the plaintiff’s authority to sell, he 
had no intention to bny that portion of the property, held that the ultimate sale 
was not dne to any introduction of the plaintiff, and that he could not therefore 
recover. Here, however, the question of revocation arises, and it appears doubt- 
ful whether after revocation save in the instance of a sale of goods, the agent 
could recover more than compensation under ss. 205 and 206 of the Contract 
Act. 

But commission can only be clamed by a house agent if the renting is 
the proximate consequence of the agent’s act.-~In Gurtisr. Nixon} the terms 
on which the plaintiff a house agent usually acted, as shown hy his printed card, 
were, “ Upon letting furnished houses on rent for any period, £5 per cent, 
on the first five hundred pounds, 2| per cent, from £500 to £1,000 ; 1 per cent, 
on all above £1,000 per annum. Upon unfurnished houses £5 per cent, upon 
one year’s rent, and upon Jhe amount of any praemium ” : the defendant called 
on the plaintiff before employing him to let his house, and the plaintiff’s manager 
showed him the card before mentioned, to which the defendant took no objec- 
tion. After advertising for some time, the plaintiff introduced one IVIr. Eielden 
to the defendant, and held several interviews with the parties subsequent to the 
introduction. Subsequently the plaintiff received from the defendant a letter 
informing him that he had let his house to Fielden on the following terms : — 
‘‘from 1st July 1870, three hundred guineas : or 350 guineas if taken on to 1st 
of May, Mr. Fielden to have the option of taking the house on for another year 
for 470 guineas,” In the agreement subsequently dr^wn up, there was no men- 
tion of the option of taking the house on for another year at all. Before the 
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Ond of tlie nine montlis’ tenancy, the defendant and Fielden, throngli the inter- 
vention of another house agent, and without any communication to the piaintiS 
agreed for another year’s occupation from the 1st of April for four hundred and 
fifty guineas. The plaintiE was paid commission for the first nine months, and 
brought an action to recover Ms commission upon the rent of the following year ; 
at the trial a custom was proved that a house agent received commission upon 
the rent of a furnished house from year to year so long as the tenant to whom 
be let occupied the house — held that a house agent could claim commission only on 
rent obtained as a proximate consequence of Ms act ; that this is to he generally 
ascertained from the agreement he has himself prepared : that an option to take 
on a house, is not exercised if the tenancy he continued upon an agreement for 
a different rent obtained through the intervention of another house agent ; that 
a trade custom under such circumstances was iiTational and bad : — and that the 
plaintiff’s Suit must fail. 

Effect of Green V. Bartlett. — The effect of Green V. Bartlett} before cited, 
on a case of this kind is merely to make a landlord liable when no agreement 
is made by the agent, but when the landlord makes an agreement with a person 
whom the agent introduces for that purpose, the agreement then entered into 
is substituted for that which the agent would otherwise have made.^ And where 
the agent has brought the contracting parties together it has been held in a 
special case, that if the contract completed by him practically constitutes the 
contract which he was authorized to bring about, he is entitled to commission. 
Thus in Eimmer v. Knowles} the defendant instructed the plaintiff a suiweyor to 
sell an estate and agreed to give him £50 if he obtained a purchaser at £2,000. 
The defendant subsequently raised his price to £3,000. The plaintiff introduced 
to the defendant a person who took a lease for 1,000 years at £150 a year, with 
the option of purchasing for £3,000 within twenty years. Oookburn C. J., 
said : — “ I agree that if a creditor obtains a purchaser without anything being 
done by the agent whom he employed foi that purpose^the agent cannot recover 
commission : but I proceed on this ground, that the facts of the case practically 
constituted a purchase.” So also in Karris v. Peiherioh} the defendants agreed 
with the plaintiff to remunerate him in the event of their taking into partner- 
ship” one Mowat, introduced by the plaintiff. The defendants afterwards 
entered into a written agreement with Mowat by which it was agreed that they 
should enter into partnership as from a specified future day, when a formal 
deed of partnership should be executed carrying out the terms of the agreement. 
The agreement recognized and adopted the agreement between the plaintiff and 
the defendants which was^ by letter. hTo pax'tnership was, however, ever as a 
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matter of fact entered into between Mowat and the defendants, held that there 
was evidence of a ‘‘ taking into partnership ” within the terms of the agreement 
between the plaintiff and the defendants, so as to entitle the plaintiff to com- 
mission. 

The transaction for which commission is payable must be legal— 

It has been held that where the transaction is illegal the agent is entitled 
to no remnnerationd But this rule is said not to apply where the contract is not 
in itself illegal, although it may become so by the conduct of one of the parties.^ 
Commission not payable where agent misconducts the business. — 
If the agent has been guilty of misconduct in the business of the agency, he is 
not entitled to any remnneration in respect of that part of the business which 
he has misconducted.^ Thus in Samond v. Saliday^ where the broker 
carried out his duties in such a manner that no benefit resulted from them, it 
was held that he was not entitled to his commission or even a compensation 
for his trouble. In Hurst v. Holding,^ the plaintiff a broker purchased goods 
on account of the defendant at a month’s credit and after paying certain duties 
thereon, forwarded them to the defendant consigned to his own order. The 
seller applied to the broker to stop the goods as he believed the defendant not to 
be in a position to pay for them. The broker thereupon gave instructions that 
the goods should not be delivered to the defendant except on payment of the 
price, and arranged matters so that the goods were not delivered to the defendant 
until the expiry of the month’s credit, the defendant refused to take delivery, and 
the plaintiffs sold the goods to others ; in a suit by the broker against the defen- 
dant to recover his commission and the duties paid by him, held that he was not 
entitled to recover either price, duties, or commission. In Dalton v. Irvin, ^ the 
defendant employed the plaintiff a ship-broker to obtain a charterparty for 


^ Josephs v. V elver, 3 B. & 0 , 639, Gope v. Boiolands, 2 M. & W,, 157. Loome v. Oldfield, 
9 Q, B., 590. Btaclcp$le v. ^arle, 2 Wils. 333. See as to marriage brokers Tagore 
Lect. 1878, p, 93 and Jttggessur Ghuclerhutty v. Fanohohowri Qhuclcerhutty, 14 W. B., 
154. Fohn Enshna Mooherjee v. Bussick Loll Laha, I. L. B., 10, Calc., 104. Lallun 
Monee Dossee v. Nohin Mohun Singh, 26 W. B, 33. Wasari Mai v. BulUa Q%vil Mef, 6 
of 1888, N. W. P., Tinrep. where the marriage brokerage contract was held to be void. 

Ivans on Pr. & Ag., 407. Eaines v Busk, 5 Taunt, 521, but see Holland v. Hall, 1 B. <& 
A., 63. 

® Ind. Oontr. Act, s. 220, see Gray v. Haig, 20 Beav., 219, (235). The Etna Insurance Co. 
re Owens, Ir. Bep , 7 Pq[., 235. 

^ 1 0. & P., 384. See also Shaio v. Arden, 9 Bing., 287, (290). Hill v. Eeatherstonaugh, 
7 Bing., 669. Turner v. BoUnso7g> Q G. & P., 16. Henep v. Daverell, 3 Camp., 451, and 
White V, Linooln Lady of, 8 Yes., 363, (371). Beaumont v. BouUhee, 11 Yes., 858. 

® 3 Taunt, 32, 
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one of Ms vessels to Jamaica. When th^ charterparty was drawn up, it ap- 
peared that the plaintiff had inserted one guinea per ton as the rate of freight 
for logwood. The defendant on discovering this refused to sign the charter- 
party, and told the plaintiff that the freight for logwood ought to have heen 
5 guineas, and that unless it was altered to that sum, he would be off the bargain. 
The matter was not arranged and the bargain eventually went off. The plain- 
tiff had had bills printed and had incurred other expense ; and it appeared that 
the defendant had desired him to use all expedition in the matter. The plaintiff 
sued for his commission, held that he was not entitled to his commission. It 
does not, however, appear in the case as reported, that any stipulation as to the 
rate of freight was made previously to the broker obtaining the charter. 
So in Gray v. Haig} where the defendant an agent for the sale of spirits on 
commission, had made profits by the sale of the plaintiff’s goods, for which he had 
not given credit, and had also made profits by selling his own spirits mixed 
with those of his principal, and had destroyed his books of account pending 
litigation. The Court refused to allow, in the taking of accounts, commission 
which by the contract the agent would have been entitled to if his conduct 
had been proper. So in Beneio v. JDaverell} the plaintiff an actioneer was 
employed to sell a leasehold house for the defendant ; the plaintiff advertised 
the house and made out a particular of the conditions of sale which was sub- 
mitted to the defendant, and of which he approved. This did not contain any 
proviso that the vendor was not to be called upon to show the title of his lessor. 
The lease was bought upon this particular by Lord Bolton who lodged a 
deposit, and called upon the auctioneer to show his lessor’s title. This was not 
done. Lord Bolton therefore brought a suit to recover back his deposit ; and 
succeeded in his action, and the deposit and costs were paid by the plaintiff, 
who then brought a suit against the defendant to recover the amount of damages 
and costs paid by him, and also 2| per cent, commission on the sale. The defence 
taken was, that the plaintiff had acted negligently and was not entitled 
to recover, there being a constant usage amongst auctioneers to insert a 
proviso in the particulars, that a vendor shall not be called upon to show 
the title of his landlord. Lord Ellenborough said: — “Where there is a special 
conii'act for a stipulated sum to be paid for the business done by the plaintiff, it 
has been usual to leave the defendant to his cross action for any negligence he 
complains of. But where the plaintiff proceeds, as here, upon a quantum 
mendt^ I have no doubt that the just value of his services may be appre- 
ciated; and that if they are found to have heen wholly abortive, he is en- 
titled to no compensation.^ In the present case the plaintiff appears to have 
been guilty of gross negligence, and the defendant has suffered an injury in- 
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stead of deriving any benefit from employing Hm I pay an auctioneen^ 

as I do any other professional man, for the exercise of skill on my behalf, wMcb. 
I do not myself possess ; and I have a right to the exercise of silch skill 
as is ordinarily possessed by men of that profession or business. If from his 
ignorance or carelessness, he leads me into mischief, he cannot ask for recom- 
pense; although from a misplaced confidence, I followed his advice without 
remonstrance or suspicion.” 

Where the agent puts himself in a position in which he might be 
tempted to act corruptly. — And where the agent has not acted with actual 
misconduct, but had entered into a contract in which he might have been in- 
duced to act corruptly and the consideration for the contract itself was corrupt, 
he has been held to be entitled to no commission : — Thus in Earrmgto7i v. 
Victoria Graving JDoch Company where the defendants contracted to pay the 
plaintifi a commission for superintending repairs to be executed by them on 
certain ships belonging to the Great Eastern Railway Company. And the 
plaintifi at the time of the contract was in a position of trust in relation to the 
Railway Company, having been employed by them as an engineer to advise 
them as to the repairs, and the contract between the defendants and plaintiff 
was made in consideration of a promise that the plaintiff would use his infiuence 
with the Railway Company to induce them to accept the defendant’s tender 
for repairs of the ship. It was found that the contract, though calculated to 
bias the mind of the plaintiff, had not, in fact, done so, and that he had not 
in consequence thereof given less beneficial advice to the Company as to the 
defendant’s tender than he would otherwise have done ; held, that the plaintiff 
could not maintain an action for commission under the contract, on the ground 
that, even although the plaintiff had not been induced to act corruptly, the con- 
sideration for the contract was corrupt. 

Where it is possible to sever the parts of the contract he may be 
entitled to partial COmi3J^ission. — If, however, that part of the business which 
the agent has misconducted, can be severed from the rest of the work done by him, 
then in such case he would be entitled to commission on so much of the business 
as has been properly carried out ; thus where A employs B to recover a lac of 
rupees for C and to lay it out in good security. B recovers the Rs. 100,000 and 
lays out Rs. 90,000 on security which he ought to have known to be bad, where- 
by A looses Rs. 2,000. B will be entitled to commission for recovering the lac 
of rupees and for investing Rs. 90,000. But he is not entitled to any commission 
for investing Rs. 10,000 and he must make good the Rs. 2,000 to B.® 

• 

^ h. R., 3 Q. B. D , 549. See also TJiesphute Sewage Co. v. Hartmontf L. R., 5 Oh D , 394, 
(457), wLere the trustees were made to refund commission. 
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Effect of reyocation before completion’ of work or act.— WKere the 
authority of the agent has been revoked before completion of the business of 
the agency, and there is a special contract between him and his principal as to com- 
mission, his right to commission depends on the terms of the contract. Thus 
in Simpson v. Lamh,^ the plaintife who were clerical agents were employed by the 
defendant to sell an advowson upon the terms that they should be paid commission 
at the rate of 5 per cent, upon the purchase money wJmi the contract ^oas completed. 
And as the purchase money was likely to be large, the plaintiffs agueed to forego 
a claim of three guineas which they ordinarily made for entering such property 
on their books, and for the trouble of answering inquiries respecting it. The 
defendant subsequently revoked the authority to sell, and sold the property 
himself, held that the act of the defendant was not a wrongful revocation, 
that the plaintiffs were not entitled to recover anything, as they had not effected 
the sale, and there was no evidence of their having done more than was ordina- 
rily covered by the charge of three guineas which they had agreed to forego. 
Jervis 0. J., said : — I think there can be no doubt that the authority was 
revocable : but that does not carry with it an absolute right on the part of the 
principal to revoke without reinstating the agent where his position has been 
altered ; that will depend upon the terms of the original employment. I take 
it to be admitted that it is not competent to a principal to revoke the authority 
of an agent, without paying for labour and expense incurred by him in the 
course of the employment. The right of the agent to be re-imbursed depends 
upon the terms of the agreement. A general employment may carry -wit it a 
power of revocation on payment only of a compensation for what may have 
been done under it ; but there also may be a qualified employment under which 
no payment shall be demandable if countermanded. In the present case I think 
the evidence shewed that the employment was of that qualified character.” 
Under ss. 204 and 206 of the Contract, however, it appears that the agent would 
if no notice were given to him of the revocation be entitkd to compensation. But 
where there is no such special contract, and the authority of the agent is revoked 
before completion of the business of the agency, the agent (save in the case of 
an agent for the sale of goods consigned) will be entitled to no commission,® but 
at most to a possible right to compensation.^ Where, however, the agent is em- 
ployed for the purpose of the sale of goods consigned to him, and his authority 
is revoked before the business of the agency is completed, he will be, although 
the whole of the goods consigned to him for sale may not have been sold, or 


* Bim'pso% v. Lamh, V7 0. B.^ 603 j 25 b. J. 0. P., 113 j 2 Jur. N. S., 91. See also Top^in t. 

Kealey, 11 W. B. (Eng ), 466. 

® Ind. Oontr. Act, s 219. 

» Ind. Oonfcr. Act, ss. 205, 20G, 208. 
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altlioTigli tlie sale may not be actually complete, entitled to receiye commission 
proportionate to the extent of the services he has rendered and may enforce his 
lien on the proceeds of sale therefor ^ If, however, the whole sale is incom^ 
plete he will be entitled to no commission, although he would still have a lien on 
the goods,^ and might be entitled to compensation for the revocation if damaged 
thereby. In FricheU v. Badger^^ the defendant employed the plaintiff to find a 
purchase! for some land at a commission of l|°/o on the purchase-money if 
a sale was effected. The plaintiff found a purchaser, but the defendant refused 
to complete the sale ; and rescinded the authority. The Court held the plaintiff 
was entitled to recover reasonable remuneration, and Willes J., considered that 
the proper measure of damages would be the entire amount of the commission. 
The case, however, was one which turned upon the special contract, as will be 
seen from the fact that the learned Judge who tried the case directed the jury 
that the case depended upon the contract. 

Where there is a special contract and the business is prevented or 
interrupted by the principal. — The agent is not entitled to prospective com- 
mission where the business is prevented or interrupted by the principal. Thus 
where a person entered into an agreement with an Insurance Company to act 
as their agent for five years, and to transact no business except for the Company, 
in consideration of which he was to receive a fixed salary, and also a commission 
of 107o business transacted. And before five years had expired the 

Company was wound up, the agreement having been acted upon until the 
winding up, held that the agent was not entitled to prove against the Company 
for the loss of his commission dnring the remainder of the five years.^ As to 
the effect on the contract of the withdrawal of an offer made by one of the 
contracting parties before ratification of the unauthorized acceptance of such 
offer by the agent of the other of such contracting parties see Bolton Partners v. 
Lamhert} In Lara v. a clerical agent was employed to sell an advow- 

son for B, upon the tern^ contained in a circular, in which it was stipulated 
that the commission should become payable upon the adjustment of terms 
between the contracting parties in every instance in which any information had 
been derived at, or any particulars given by, or any communication whatso- 
ever had been made from the agent’s office, however, and by whomsoever the 
negotiation might have been conducted, and notwithstanding the business 

^ Ind. Oontr. Act, s. 219. 

® Ind. Contr. Act, s. 221. 

® 1 0. B- H. S., 296. See also Oree% y. Reed^ 3 T. & P., 226. 

* In re English and Scottish Marine Insurance Co.^ L. R., 5 OIj., 737, fotiL see Inohhdd v. 

Western Neilgerry Qopee Co., 17 0. B, N. S., 733. 

® li. R., ^1 Ch. B., 295. 

® 15 C. B. N. S., 45. 
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miglit haye been subsequently taken the agent’s books, or the negotiation 
might have been concluded in consequence of communications previously made 
from other agencies, or on information otherwise derived, or the principals 
might have made themselves liable to pay commission to other agents ; it being 
further stipulated that no accommodation that might be afforded should retard 
the payment of commission. A contract of sale having been arranged through 
these agents and duly executed, and the deposit paid on the 4tli October 1862, 
the residue of the purchase money being payable on the 31st December 1862 : — 

that the agent was entitled to his commission at all events on the 31st 
December, although the full purchase money, had not, for some unexplained 
reason, then been paid. In Alder v. Boyle, ^ the plaintiff an agent negotiated 
for the exchange of certain advowsons between B and 0, and B contracted 
to pay the plaintiff £100 commission, one-third down, and the remaining 
two-thirds when the contract of conveyance is drawn out.” B’s abstract 
of title was delivered to C, but nothing further was done in the matter, 
in consequence of C’s declining to proceed with the exchange. In an action 
for the recovery of the balance of the commission ; held that the agent could 
not recover, as the event had not happened for which the commission was 
to be paid. So in Bull v. Price, ^ the plaintiff a surveyor was retained by 
the defendant to negotiate with the Commissioners of Woods and Forests for 
the sale to them of certain premises belonging to the defendant, for which 
he was to receive a commission of 2 per cent. “ on the sum which might be 
obtained, either by private treaty, arbitration, or trial by jury.” Private 
treaty proving unavailing, a jury was empannelled, by whom the value of the 
property was attested at £4,000; but in consequence of a defect in the 
defendant’s title, the money was not paid to him, but was placed in the hands 
of the Accountant-General to await the adjustment of the difference. The 
surveyor was not previously aware of this defect ; held that he was nevertheless 
not entitled to his commission until the money awarded was actually received 
by the defendant. 

Commission payable, subject to approval of title by solicitor.—In 

Glarh v. Wood^ the plaintiff’s claim was for commission on the sale of a piece of 
land, belonging to one Maxwell, by the defendant, one term of the contract between 
the plaintiff and the defendant being, that the defendant should be paid £100 com- 
mission subject to Maxwell’s title being approved by the defendant’s solicitor. 
The defendant broke off the sale alleging that he had been deceived as to a certain 
road important to the enjoyment of the property, which was represented on the 

^ 0. B., 635 ; 16 L. J. 0. P., 232 ; 11 Jur., 691. 

^ 7 Bing., 237. 

» L. E., 9 Q. B. D., 276. 
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plan as existing, but wbicb bad been stopped. Tbe elect of the sudden termin- 
ation of tbe transaetion was that tbe abstract of title was^neyer sent to the defen- 
dant nor approyed by Ms solicitor. Tbe defendant refused to pay tbe coiEmission. 
Forth J., held that tbe defendant was entitled to judgment on tbe ground that 
tbe words in tbe contract “subject to tbe title being approyed by my solicitor®' 
imposed upon tbe plaintiS tbe obligation of tendering tbe title to tbe defendant, 
and its being approyed by bis solicitor, which bad not been done. On appeal 
held that tbe plaintil could not succeed without preying that tbe defendants 
solicitor bad approved Maxwell’s title, or else that such a title was submitted 
to him as it was unreasonable for him to disapprove. 

PulfilmeBt of contract construed by an understanding of trade.— 

In Warde v. Warde was under an agreement with Stuart entitled to 

a commission of 6 per cent, on tbe net proceeds of dry merchantable palm oil re- 
ceived by Stuart, but was to be entitled to no commission on “ any wet, dirty or 
unmerchantable palm oil,” that might be received : held that Warde was entitled 
to no commission in respect of palm oil which was in tbe understanding of tbe 
trade “ wet oil,” though such wetness did not render tbe oil unmerchantable, 
but was compensated for by an allowance to tbe purchasers of from 1| to 2 
per cent, on tbe price. 

Lien for Oommission.^ — ^And until payment of bis remuneration is made 
or is accounted for, an agent has, in tbe absence of any contract to tbe contrary, 
a special lien on all moveable and immoveable property, papers and goods belong- 
ing to bis principal, which may have come to bis bands in respect of tbe business 
of tbe agency,^ 


PART II. THE AGEFTS RIGHT TO LIEF. 

Lien. — ^A further right of tbe agent as against tbe principal is a right to 
lien. A lien has been described by Lord Ellenborougb to be tbe right in one 
man to retain that which is in his possession belonging to another until certain 
demands of the person who is so in possession are satisfied.^ It is either parti- 
cular or general^ A particular lien is tbe right to retain tbe thing itself in 
respect of which tbe claim arises and a general lien is a right to retain pro- 
perty not only for tbe demand specifically arising out of tbe property retained, but 
also for tbe general balance of accounts in respect of dealings of tbe like nature 

^ I 0. B. ^r. S., 88. 

* Ind. Oontr. Act, 221. 

** Eammonds v. Barclay ^ 2 East., 235, 

Houghton v. Mathews, 3 B, & P,, 494. 

* BmhfoSih T, Hadfield, 7 East., 224, (229), Sel. N. P., 136 J. 
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between the parties.^ This latter lien when given by contract, requires to be 
strictly proved, as its tendency is to prefer one creditor above another,^ It may 
here be noted that in India the right of lien is expressly given by Statute ; the 
sections of the enactment relating thereto being founded and based on the rules 
of law applicable to the right of lien in force in England. Thus in England 
a particular lien exists either by the Common law, or by express contact;® 
whilst a general lien in the absence of a contract to the contrary is claimed as 
arising from dealings in a particular trade, or line of business in which the 
existence of a general lien has been judicially proved, and acknowledged ; or 
upon express evidence being given that according to the established custom 
a general lien is claimed and allowed.* These rules of law, and the decisions 
thereon had been condensed and put into a statutory form in the Indian Con- 
tract Act ; the English decision, therefore, so far as the origin of the right of 
lien is concerned, are of no practical utility to us in India ; yet, they may, so 
far as the ultimate result of the particular cases is concerned, he very usefully 
referred to and used as throwing light on the subject of the right in this country. 

The right to a general lien.— Bankers, factors, wharfingers, attorneys of 
a High Court, and policy brokers, in the absence of a contract to the contrary, ^ 
have a right to a general lien over any goods bailed to them ; but no other per- 
sons have such a right, unless there is an express contract to that effect,^ This 
latter paragraph appears to exclude a general lien being created on behalf of 
other persons such ‘‘ by usage of trade, as liens resulting from usage depend 
upon implied contracts. It is true that section one of the Contract Act ex- 
pressly provides that nothing in the Act shall affect any usage or custom of 
trade not inconsistent with the provisions of the Act but do not the provisions 
of section 171 appear to he inconsistent with a right to a general lien by impli- 
catiop ? The reference to, and use made of section one of the Contract Act in 
the case of McGorhindale^ by Mr. Justice Wilson, cannot, I think, be applied 
for all purposes to section 171, as that section was there* applied merely for the 
purpose of pointing out that the provisions of section 171 were not inconsistent 

^ Paley on Ag., 127. 

^ Bebnaram Bose v. Le^slcj 2 Hyde, 267, (271). 

® WMtaker on Lien, 13. 

^ Evans on Principal and Agent, 428. 

® Bee as to a special contract negativing general Hen Bock v. Bfowrissen, 7 Jur. H. 8., 

Eow V. Eirchmrf 11 Moo. P. 0. C., 21 (34). 

® Ind# Oontr, Act, s. 171. M re The Bombay Baw Mills Co* Ld.j I. L. B#, 13 Boto , 314, 
(322). 

^ Bee however remarks of Scott J., in re Bombay Baw Mills Go, Ld.^ I. L. it., 13 Bom., 
(321). 

® See Madhuh CJmnder Boramamck v. Bajcoomar Boss, 14 B. L. R., 76. ^ 

® I. L, R.g 6 Galo.g 1. • 
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witli there being a cnstom for the discharge of a lien in the case of an attorney 
where the lien was created by Statute. And further it appears that there is au- 
thority for the proposition that no lien can arise by implication where the con- 
tract does not give one, at all events with respect to freight. In Stevenson v. 
Blakelooh^ Lord Ellenborough says, “ Where there is an express antecedent con- 
tract between the parties, a lien which grows out of an implied contract does not 
arise.” So in Blakey y. Biooon^ it is said, “ Where parties, instead of trusting 
to the general rule of law with respect to freight, have made a special contract 
for themselves for a payment which is not freight, it must depend upon the 
terms of that contract whether a lien does or does not exist, and that when 
the contract made gives no lien, the law will not imply one by implication. 

The lien given by s. 171 of the Contract Act is not an absolute lien.— 
It was attempted in the case of McOoihindale^^ to argue that the effect of 
s. 171 of the Contract Act was to give an absolute lien. There one McCor- 
kindale employed the firm of Orr and Harris as his attorneys, up to the 
23rd January 1880 the date of his death. On the 3rd February, Orr and Harris 
dissolved partnership, and the buisness was carried on under the name of Harris 
and Company ; the firm retained possession of McOorkindale’s papers ; on 19th 
February the Administrator- General took out letters of administration to the estate 
of McOorkindale, and made repeated demands to the firm for delivery of these 
papers, agreeing to hold them subject to the firm’s lien. Harris and Company 
refused to deliver up the papers without payment of their costs. An applica- 
tion was then made to the Court to compel them to deliver up the papers. It 
was contended that the section made no provision for the discharge of a lien ; 
Mr. Justice Wilson as to this, said : ‘^Mr. Apear says, section 171 of the Con- 
tract Act gives the attorney an absolute lien, I do not think so, because the first 
section of the Act says, “ Hothing herein contained shall affect any usuage or 
custom of trade.” It seems to me that no part of the English law is inconsistent 
with s. 171 of the Contratit Act, and therefore, this case must he governed by the 
English authorities. The clear principle on which this case rests is, that 
while the relation of attorney and client exists, the client may continue to 
employ the attorney or change him. When he claims to do that, the attorney 
being willing to act, he cannot ask the attorney to give up the papers with- 
out first satisfying the lien. The attorney has his option, he may if he chooses 
go on acting for his client, or if he chooses, to cease to act, then he must give up 
the papers. There is no doubt how this case would have been decided had Me- 
Corkindale been still alive. It is clear that the attorneys would have by their 
own act put it out of their power to act for him.” His Lordship then on the au- 

* 1 M. & S., 54S. 

2 2 B & 321. 
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tliority of In re Moss,'^ lield tHat the death of McCorkindale did not alter the case, 
and that the Administrator was entitled to the papers. The right to a general 
lien may also as has been mentioned, he created hy express contract and it 
seems it may also in the same way he modified hy extending, confining, or 
even hy excluding its ordinary operation.^ And even withont express words 
it may he excluded, hy the terms of the contract being inconsistent with 
the existence of such right.* So also if the contract stipulates that the 
payment for the work done is to he paid for in a particular manner or out 
of a particular fund, the right of lien may he lost in consequence of the agree^* 
ment being inconsistent with it,^ hut it will not he so if the terms of the 
special contract are not inconsistent with the right.® There also appears to 
he no reason why a particular lien should not also he created hy contract, al- 
though such contract is of course unnecessary, all classes of agents possessing 
hy Statute a right to a particular lien, and the cases above last cited show, (they 
being for the most part cases in which the lien was particular) that such a 
lien may by contract he modified hy extending confining’, and even excluding 
the right to its ordinary operation. 

Banker^S Lien. — A hanker has a general lien for the balance of his 
account, 7 and also a particular lien on monies belonging to his principal in 
his hands for his commission and advances.^ But not if there is an express con- 
tract to the contrary or circumstances pointing to the fact that such lien is exclu- 
ded.® But his lien does not arise on securities deposited with him for a special 
purpose, as where exchequer hills are placed in his hands to get interest, or to get 
them exchanged for new hills.^® And he has no lien on muniments casually left 
with him after he has refused to advance money on them as a security.ii N’or 

> L E , 2 Bq , 345. 

® Ind. Oontr. Act, s. 171. See m re Llangennech Coal Co , W. N., (1887), 22, and Miles v. 
Neio Zealand Alford Estate Oo., L. R , 32 Oil. D., 266. Bradfo^'d Banking Co, v. Briggs, 
L. R., 12 App. Gas., 29, by articles of assoc^ation. 

® Owenson v. Mo7se, 7 T. R., 64. 

^ Jackson v. Cnmmings, 5 M. & W., 342, Foith y. Simpson, 13 Q. B., 380. 

® Finnock v. JSarnson, 3 M. W., 632. 

® Chase v. Westmore, 5 M. & S , 180. 

’ Ind. Oontr. Act, s. I7l. Davis v. Bonrner, 5 T. R., 488. Jordaine y. Lefevre, 1 Esp. 66. 
Brmdao y Barnett, 12 01 & B., 787, (806). 

® Ind. Oontr. Act, s. 221. In re European Bank, L. R., 8 Ob., 41. Leese y. Martin, E,, 
17Eq,224. 

® London Chaptered Bank of Australia y. White, L. E., 4 App* Oas,, 413. Ind. Conti’. Act 
ss. 171, 221. 

Brandao v. Barnett, 12 01. & B., 787,* 3 0. B., 619. Macnee r» Corst, L, E., 4 Eq., BIB, 
(326). 
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can lie claim a general lien arising ont of a transaction in wliich. the goods or 
securities are by agreement lield for a particular purpose or under special 
conditions inconsistent -witli tbe claim of a general iien.^ Nor will lie bave 
a lien for a larger amount tban tbe security given for a special advance, 
although more may be owing,^ Nor has he a lien on the deposit of a part- 
ner on Ms separate account, for a balance due to the bank from the 
firm.^ His lien will not be affected and he can safely advance money 
upon security of stock or shares deposited with him by any one, as long 
as he has no notice or reasonable cause to believe that the stock or shares 
belong to another; but where he has such notice or reasonable cause to 
believe, his lien on the deposit is only good as a security for the general 
balance due to him at the period of notice or constructive notice."^ And 
although deeds be deposited with a hanker by way of equitable mortgage which 
deeds apply to various properties, if it he apparent on the memorandum of 
deposit and dealing of the parties, that a portion only of those properties was 
intended as the security, his lien extends no further than that portion.^ And 
he has no lien on hills paid in to the credit of a customer for the purpose of 
collection, which bills are not then due, unless he discount or make advances 
thereon.^ As to the lien of an army agent acting as a banker. See Boodhurglie 

V. Oose!^ 

Factor^S — A factor has a lien on his principal’s goods for the general 

balance due to him,^ he has also a right to retain, until his commission and ad- 
vances have been paid, any particular goods, papers or property in respect of which 
Ms services have been employed.^ He has a lien on the price of goods of the prin- 
cipal in the hands of a purchaser, even though he has given up possession to the 
latter, where he is acting on a del credere eommission^ and this is because he has a 
power of suing and of gnanting a discharge for the goods but otherwise where he 
has no such special claim on the goods and the principal’s bankruptcy will not 
affect his lien, even thougli the factor was aware when making advances that his 

^ Boch V. Oorribsen, 2 De Gr. F. & J., 434, (447). In re Bowes, Btrathmore v*. Yam, L. R, 
33 Oh. D., 586. Gentle v. Bank of Eindoostan Ld., 1 Ind. Jur. N. S., 245. 

* Vandewe v. WUUs, 3 Bro. 0. C,, 21. 

® Watts y. Christie, 11 Beay., 546. 

* Locke y. Prescott, 32 Beav., 261. 

® Wylde V. Badford, 12 W. R. (Eug.), 38. 

® Giles V. Perkins, 9 Bast., 12, 

’ B. E., 17 Oh. D., (523). 

® Imd. Contr. Act, s. I7l. Godm y. London Assurance Co., 1 W. BL, 104. Brmdao y. 
Barnett, 3 0. B., 519. Kruger y. Wilcox, AnihL, 252. 

® IM. Oontr. Aot, s. 221. Brandao v. Barnett, 3 0. B,, 519. 

Brmkw^ter v. Goodwin, Oowp., 251, 
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principal was in insolTent eirctnnstanoes.^ But lie can claim no lien on goods 
coming to liis hands after the commission of an act of bankruptcy by the con- 
signor, although advances have been made by him.^ And where he agrees by 
special contract for a particular mode of payment he does away with his right 
to lien.^ He will have no lien for a debt due from a person for whom he is 
selling goods, when he is aware of a special arrangement between his principal 
and the vendee under which the goods were to be taken in part satisfac- 
tion of a demand which the latter had against the former.^ hTor has he any 
lien on property belonging to his principal for advances or debts which accrued 
before his character of factor commenced nor will his general lien attach till 
the goods of his principal come into his actual possession,^ and this though he 
may have accepted bills upon the strength of a consignment made to him. Hor 
will an agent lose his lien as factor by reason of his acting under special instruc- 
tions from the principal to sell goods, with the possession of which he has been 
entrusted, at a particular time and in the principal’s name and in re 
Hermann Loog Limited? it has been held that a salaried agent entrusted by a 
Company then winding up with goods for sale on commission besides his salary, 
is entitled to a lien for bills accepted. 

Wharfinger’s Lien. — A wharfinger has not only a lien on goods deposited 
at his warf for the money due for the wharfage of those particular goods,® 
but has also a right to detain any goods, papers and other property, belonging 
to his principal in his hands for the balance of his general account^® and this 
though part of his claim is barred. But he has no right of lien upon goods 
which are not actually landed upon his wharf, although a vessel in which the 
goods are, be fastened to the wharf and be unloaded.^^ The mere fact that a 
manufacturer has a wharf upon which he receives goods brought to him by his 
customers, does not make him a wharfinger, giving him the right to claim a 
lien for the general balance of his account.i^ jsfor will he be deprived of his 
lien because the owner of the goods deposited with h-^m has acted fraudulently 

^ Foxcroft V. Devonbhire, 2 Bnrr., 931. 

® Gotland V. Stein, 8 T. E , 199. Zinak y. Walker, 2 Wm. BL, 1154 

** Cowell V. Simpson, 16 Ves., 280. Walker v. Birch, 6 T, R., 258. 

^ Weymouth y. Boyer, 1 Yes , 416. 

* Houghton v. Mathews, 3 B. & P., 485. 
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towards tliird persons bj infringing a trade-mark, and his lien in sncIi case 
will have priority over the owner’s lien for costs of the action for infringment, 
and he will be entitled to his costs when made a party to such suit, which should 
not be made dependent on the way his Counsel argue the case on his behalf 

Attomies^ Lien of. — A.n attorney of a High Court, in the absence of a con- 
tract to the contrary, has a lien for his general balance of account on all papers 
and documents belonging to his client, which come to his hands in the course 
of his professional employment.^ He has two kinds of lien for his costs, one 
on the fund recovered, and the other on the papers in his hands ; his lien on the 
fund recovered is a particular lien only, and does not extend to any general 
balance due to him for professional services in other cases.^ His lien is, how- 
ever, only commensurate with the right which his client has to the papers 
and if Ms client is bound to produce them to third parties so also is the attor- 
ney.® He has no right to detain papers against a remainderman, when they 
have come to his hands through the tenant for life.® He has a lien for his 
costs on a judgment recovered by his client but he does not, acquire a lien for 
his costs upon the documents of his client which came into his possession, not 
in the character of solicitor, but as mortgagee of his client’s estate ; nor will 
he acquire a lien for costs due solely to himself, upon documents which came 
into the joint possession of his partner or partners, but he does not lose his 
lien for such costs upon documents, which, having come into his own posses- 
sion, are afterwards, continued in the possession of his partner or partners.® 
His lien on the fruits of a compromise, in a suit in which he is acting, is not 
extinguished by his taking securities which turn out to be worthless.® The 
Court, however, will not interfere, to set aside an arrangement come to between 
a plaintiS and a defendant in a suit, in favor of an attorney, except where there has 
been fraud or collusion between the parties.^® But where a case has been com- 
promised between a plaintiiE and a defendant personally before delivery or pay- 
ment of the attorney’s bill, the defendant will not be liable to refund to the 

^ Moet V. Pichering, L. R , 8 Ch. D , 372 overrEling L. it., 6 Ch. D , 770. 
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7 Hare, 351. 

® Furlong v. Howard, 2 Sch. & Lef 115. 

® Mx-pafte Nishett, 2 Soli , & Lef., 279. Davies v, Vernon, 6 Q. B,, 443., (447). 

Mitchell Y, Oldfield, 4 T. R., 123. 

® Telly V. Wathen, 7 Hare. 351. 

® Davies ». lowndes, 3 0. B., 808, 829. 

Slater V. Mayor of Bmderlmd, 33 L. J. Q. B., 37. Brmsdon v. Allard, 2 IR & 19, 
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plaintiff’s attorney, unless the attorney has given notice to the defendant before 
the compromise, not to settle with the plaintiff until payment of his bill.^ But 
where after notice of his lien from the plaintiff’s attorney to the defendant’s 
attorney, the latter pays over the debt and costs to the plaintiff himself, the 
plaintiff’s attorney can insist on the defendant’s attorney paying to him the 
amount of his lien on such debt and costs,*^ But see the cases of ex-^arte 
Morrison^ and The Eope^ which are authorities that the compromise would stand, 
if the money is paid over before notice ; but which decisions are said in Boss v^ 
Buxton,^ not to conflict with the proposition that where a valid compromise has 
been entered into under which a sum of money, the fruit of the action, is coming 
to the plaintiff, the defendant or his solicitor, is not at liberty, after express 
notice by the plaintiff’s solicitor of his claim to a lien, to pay that sum over to 
the plaintiff in disregard of the notice. Where the plaintiff has settled with 
the defendant, the result of the litigation being doubtful, and he has done so 
without fraud, the plaintiff’s attorney is not entitled to be recouped by the 
defendant.^ He has also a lien on sums awax^ded to his client on an arbitra- 
tion,'^ so also on monies levied in execution on behalf of his client.^ An 
attorney who discharges himself cannot set up a lien for costs as a reason for 
not delivering up papers necessary to enable his client to proceed with pending 
matters in litigation to which they relate,® yet when he is discharged by the 
client he may set up his lien, and will not be compelled to deliver up to the 
client the papers on which he claims his liend^ And where an attorney refuses 
to go on with a suit unless provided with funds, and the client appoints a fresh 
attorney, this will amount to a discharge by the attorney, and he will be bound 
to deliver over to the new attorney the papers relating to the suit, on their 
undertaking to hold them without prejudice to his lien.^^ But an attorney for 
trustees of an estate which is under the administration of the Court, have not, 

^ Welsh V. Hole, 1 Doug , 226, 237. Omei'o^ v, Tate, 1 East., 464. Vaughan v. Davies, 2 
H. Bl., 440, a case of set off. Mead v. Dupper^ 6 T. E., 561. 

® Welsh V. Hole, 1 Doug , 226, 237. Oinerod v. Tate, 1 East, 464. Ross v. Buxton, L. E., 
42 Oh. D., 190. Bead v, Dappe?', 6 T. R , 361« 

« L. R., 4 Q. B., 153. 

L. E., 8 P. D., 144. 

® L. B., 42 Ok. D., 190. 

® In re Sullivan v. Pearson, ex-parte Morr%son, L. E®, 4 Q. B., 158. Bamnath Dutt 
Matunginee Dossee, 12 B. L. E., 110, 

^ Oinerod v. Tate, 1 East, 464. 

® Griffin r. ByUs, 1 H. BL, 122. 

® In re Faithful, Brighton and S, 0. Bg, Co., h. E,, 6 Bc^., 325, In re McOorkindale I. R., 

6 Calc , 1. 

In re Faithful, Brighton and S. 0, By. Go., L. B., 6 Eq., 825, 

BoUns T. Goldingham, L, R., IS 440. 
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after their discharge, snch a lien for costs and money advanced in the suit as 
will enable them to refuse production of documents which are required by a 
Beceiver appointed for the management of the estate.^ It appears doubtful 
whether his lien for his costs on a fund in Court is general , or is confined 
to the costs of the particular suit His lien does not extend to debts which 
are not due to him in his professional character.^ Bor has the solicitor for 
the parties to an administration suit, on a change of attornies, any right 
to assert a lien for costs on papers in his possession in such way as to em- 
barrass the proceedings in the action, but on the contrary he must produce 
them whei). they are required for the carrying on of the suit.^ And where in a 
suit by a debenture holder against a Company, the plaintiff in the course of the 
proceedings became bankrupt, and another debenture holder was substituted for 
him as plaintiff, and an order was made directing the solicitor of the first plaintiff 
to deliver over all papers, etc., to the solicitor of the substituted plaintiff, the soli- 
citor of the first plaintiff will have no lien on the documents entitling him to prio- 
rity in respect of his costs.^ Where an intending mortgagor instructed a solicitor 
to prepare a mortgage, and left the title deeds with him for that purpose ; who 
after preparation of the mortgage, held the mortgage as soUcitor of the mort- 
gagee ; und the mortgagor filed a liquidation petition, and the trustee, for 
whom the same solicitor was acting, sold the equity of redemption, and the 
purchase-money came tp the hands of the solicitor, he was held to have a lien 
on the deed against the mortgagor, and was entitled to retain out of the 
purchase-money, the amount of costs due to him from the mortgagor.® But 
where certain mortgagees deposited with a solicitor for safe custody their mort- 
gage deeds ; and the mortgagor afterwards instructed the same solicitor to sell 
the property, and he employed an auctioneer for that purpose, the solicitor 
preparing the particulars aud conditions of sale ; the sale turned out abor- 
tive ; aud subsequently the mortgagor filed a liquidation petition, and the 
trustee contracted to selj* the mortgaged property, it was held that the solicitor 
had no lien on the deeds as against the trustee in respect of his costs of the 
abortive sale.® But a solicitor acting for both mortgagee and mortgagor in the 
preparation of a mortgage, thereby loses his lien on the title deeds, inhispoases- 

1 Belmey v. Ffrench, L. E., 8 Ch. D., 918. But see in re Capital f%re Imnr^me Isspcia- 
tion, li. E., U Oh. D., 408. 

i yfaftrall v. Jolmsorit 2 J. & W., 214. 

® In re Boughtori., Boughton t. BougUon, L. B., 23 Ch. D , 169. re Gallard, L, E,, 31 Oh. 
D., 306 

^ Brn^n Y, W^^gmod Coal apd Iron Company, L. E., 28 Gh, D,, 317. But pee EutoUn- 
son v. Worwood, W. N!, (1886), 112. 

* In re Messenger, Bse-parte Qalv£rt, I<. E., 3 Oh. D., 317. 

® Mdt-parte: WnlUr, In re Long, L E , 16 Oh. B , 617. 
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sioH for costs dfiie to him from the mortgagor, unless stioh lien is e^ipressly 
reserved, even though the mortgagee may have known that the solicitor had 
such a lien as against the mortgagor ^ And where a client mortgaged certain 
property which was at the time subject to a first mortgage to his solicitor, 
who prepared the mortgage deed to himself ; and stLbseq[uently the mortgagoi^ 
made a third mortgage to another person, the solicitor was held to have no lien 
on the mortgage deed for the costs of the preparation of the mortgage deed.^ 
Ho has a right to retain as his own property letters addressed to Mm by Ms 
client, and copies in his letter book of Ms Own letters to his client, after the 
client has transferred the business to which such letters relate to other attor- 
nies.^ But he is not entitled to refuse to produce documents belonging to a 
bankrupt for the examination of the trustee in bankruptcy, on the ground of 
his Hen on such documents in respect of professional services before the bank-^ 
ruptcy.^ Under the Companies Act, s. 115 (Indian iComp. Act, s. 162) the 
solicitor of a Company may be compelled by the official liquidator in the wind- 
ing up of the Company to produce documents relating to the Company, without 
prejudice to Ms lien.^ Where a solicitor was clerk to a local board, with a 
salary, and transacted both the legal and ordinary business of the board, 
whatever may be his claim against the board for professional services, he may 
be compelled, being a servant of the board, to produce for the purpose of a 
suit by the hoard all papers and documents belonging to the hoard ; but he will 
not be so compelled, as such an order might prejudice his lien, before the trial, 
without a payment into Court is made of a sum sufficient to meet his claim.^ 
He has as town clerk a lien on papers of the Corporation with respect to which 
he has done work as attorney, but not on such as he holds merely as town 
clerk.^ 

Meaning of expression “lien on a judgment.^— In an actibn brought 
on an Irish judgment to which the defendant pleaded a set off of a judgment 
recovered hy him against the plaintiff, and the plaintiff alleged that he was 
suing as trustee for Ms attorney who had incurred costs in obtaining the 
judgment and had a lien upon it, the Court considered that the attorney 
did not stand in the relation of trustee to a cestui que trust, and that the 

^ M re Bmll, L. B,, 6 Oh. D., 105. In re Mason and TayloTf h, B., 10 Oh. D., 729 Blit 
see Macfarlen v Lister ^ L. B., 37 Oh. D., 88 in which in re Snell, was distinguished. 

“ SheMeU v Men, L, E., 10 Oh. D., 291. 

^ In re Wheatoroft, L. B., 6 Oh. B., 97. 

^ In re Toleman and England Mn-'parte Bramble, L. B., 13 Oh. D., 885. 

® In re South Essex Estuarf and Beclamaiion Co., Ex-parte Faine and Layton, L. B , 4 Oh , 
215. See also In re Capital Ewe Insurance Association, L. B., 24 Oh D , 408. 

® Newington Local Board r Eldi idge, L B , 12 Oh. D , 349. 

^ The King v. Stanley, 5 A. ■& E., 423. 
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only question upon it was wlietlier tlie defendant liad a riglit to set off Ms 
judgment against tlie plaintiff; as to tMs Cockburn, 0. J., said: — ‘‘Tbe at- 
torney bas no sucb lien for costs as to be able to compel tbe plaintiff to bring 

tbe action on Ms bebalf, as trustee for bim. In truth there is no such 

thing as a lien except upon something of which you have possession. The 
matter is thoroughly well explained in Chit. Arch. Pr. pp. 139, 140, (12 Ed.), 
that although we talk of an attoimey having a lien upon a judgment it is 
in fact only a claim or right to ask for the intervention of the Court for 
his protection, when, having obtained judgment for his client, he finds there 
is a probability of the client depriving Mm of his costs. But this is always on 
notice to the debtor. Judgment for the defendant.^ 

Lien iu cases of winding* up. — The solicitor to an official liquidator has no 
Men for his costs on the file of the proceedings in the winding up and the docu- 
ments relating thereto.^ And where the defendant, a solicitor was employed by 
one O’ Hagan (who was a director and a promoter of a limited Company then in 
liquidation,) with the privity of three other persons, the holders as nominees 
of O’Hagan of certain shares in the Company, to take proceedings in con- 
nection with the winding up of the Company. And O’Hagan deposited with 
the defendant the certificates of the shares for the purpose of enabling him 
to carry out his instructions, and the defendant received from the liquidator 
of the Company certain cheques in respect of the shares standing in the names 
of those persons, And in the meantime O’Hagan transferred to the plaintiffs 
Ms interest in the shares, with notice of the lien and charge of the defendant 
thereon for his costs; and the defendant, acting upon the retainer of the 
plaintiffs, continued the proceedings, and ultimately received from the liquida- 
tor several cheques payable to O’Hagan and the other three persons re- 
spectively, it was held, in an action to recover those cheques, that the defendant 
was entitled, as against the plaintiffs, to a lien upon them for his costs of all 
the proceedings against tl^e Company, in respect of the shares.^ 

Priority of lieu, — An attorney is entitled to enforce his lien on a sum in 
Court as against an attaching creditor for all costs incurred up to the date 
of attachment, and after that date, the attaching creditor can claim payment 
before the attorney’s claim is further satisRed.^ So he will have priority over 
claims for necessaries supplied after the institution of the action, but not over 
claims for necessaries supplied previously,® 

Mon of policy brokers.— A policy broker has a general lien on goods in his 

^ Mercer v. Graves^ L. b., 7 Q. B., 499, 

® In re Union Cement and Brick Go., Bss-parie Bulhrook, b. E., 4 Cli., 627. 

® General Share Trust Co. v. Chapman b. E , 1 Cii. B., 771. 

^ Bupramyan Betty r. Barry Broo Mug, I. b. E., 14 Calo., S74 
® The Beinrich, 41 L, J, Ad,, 68, Kewsoa’a Big., ISO, 
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hands helonging to his principal the assured, and also on the policy he also 
may retain money received by him on such policy or goods for adTances, com- 
mission and his services rendered,^ and in the absence of a contract to the con- 
trary, may retain goods, paper and other property of the principal received by 
him until the amount due to him is paid.^ But if the broker be employed to 
insure by an agent and he is aware of this, he will have no general lien, but only 
a lien upon the policy for his commission and the amount of the praemium but 
if he be not aware of the existence of any other principal but the agent or person 
employing him, he will have a lien on the policy for the general balance of his 
account.^ The only question as to the retention of his lien on the general balance 
in his hands, is “ whether he knew or had reason to believe that the person by 
whom he was employed was only an agent, and the party who seeks to deprive 
him of his lien must make out the afdrmative.”^ If, however, the broker 
wrongfully dispose of the policy, or even part with the possession of it to his 
employer, he will lose his lien ; it will, however, revive if he obtain possession 
of the policy again J And where a person acts for his principal both as policy 
broker and factor, and in the former capacity effects policies and pays the 
praemia thereon, and in the latter capacity has in his hands goods belong- 
ing to his principal for the purpose of sale, and on which he has made advances 
he "will be entitled to retain the sum received for a loss on any such policies, 
as well as in liquidation of his advances on the goods, as for the balance due 
to him on account of praemia.^ But where a broker employs a factor to 
insure, he has only a lien on the policy to the extent of the factor’s balance 
against his principal.® The policy brokers lien may, however, be superseded 
by special arrangement or contract,^® or by his particular mode of dealing with 
the parties for whom he has effected policies. But where he has merely agreed 
to state monthly accounts and to receive monthly payments made to him, his 
general right of lien is not superseded in any way by this special arrangement. 
And this is so, though he has effected the policies ^irough an intermediary, 

^ Ind. Contr. Act, s. l7l. Whitehead v Vaughan^ Cooke’s Bank-Law, Gfck ed. 442. 

® Ind. Contr. Act, s 217. Wh'itehead v. Vaughan, Cooke’s Bank Law, 442. 

® Ind Contr. Act, s. 221. 

^ Maanss v. Eendeuon, 1 East, 335. Fisher v. Smith, 34 L. T., 912. See however 
Phillips on Insurance, Yol. 11., s. 1909. 

* Mann v. Forrester, 4 Camp., 60. Sweeting v. Fearce, 7 0. B. E, S., 449. Fisher v. Smith 
m L. T., 912. 

^ Westwood V. Bell, per Gibbs 0. J., 4 Camp,, (353). 

^ Whitehead v. Vaugham, Cooke’s Bank. Law, 442. Westwood v. Bell, 4 Camp., 349 . 

T. Barnard, 2 J. B., Moore, 34 ; 8 Taunt., 149. Newson on Shipping, 21 i. 

^ Olive V. Smith, 5 Taunt., 56. 

® Mann v. Schifner, 2 East, (529). ^ 

Ind. Contr. Act, s. 171. ^ 
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whom lie knew to he an intermediary and not tke principal, and who has re» 
odwed payment from the principal, but who has not paid the broker.^ 

PartiCTllBir lien. — The Contract Act gives to all classes of agefi.ts, in the 
absence of a contract to the contrary, a particular lien for their commission, 
disbursements, and services, on all property of their principal which may come 
to their hands in the coui*se of the business the subject matter of the agency 
and for advances and expenses properly made and incurred by them, and’ on 
moneys received on account of their principal.^ Similarly the finder of goods has 
a particular lien on such goods until he receives compensation for hi^ trouble and 
expense in endeavouring to find out the owner So an ageht for the Sale of 
goode may enforce a lien for expenses for advance or commission on the goods 
consigned to him, even though the whole of the goods consigned to him may 
not have been sold, or although the sale may not be complete.^ A particular 
lien in the absence of a contract to the contrary also is given to a bailee for 
services involving the exercise of skill and labour expended by him on the goods 
bailed in accordance with the purpose of the particular bailment.® So where 
th^ official assignee claimed certain unbaled jute which had been delivered (at 
various times but under one contract) to a dressing Company to be baled 
previously to the insolvency, and the Pressing Company being still then in 
possession of some of the unhaled jute which had been delivered to them under 
the contract, refused to deliver it up, claiming a particular lien on it on the 
groutid that these particular goods formed part of a larger quantity which 
had been pressed by them, and that they had therefore a particular lien 
over the goods in respect of the balance due to them for the entire quantity 
pressed under the contract. Wilson J. held that the defendant’s contention 
was valid, on the authority of Chase v, Westmore^"^ which showed where a 
person does work under an entire contract, with reference to goods delivered 
at different times, such as to establish a lien, he is entitled to that lien on all 
goods dealt with under the contract.® The principle on which such a lien is 
founded is that the bailee has expended his labour and skill in the improvement 
of the chattel delivered to him, and he therefore has a lien for his charges in 

^ Msher Y. Bmithj L. it., 4 App. Gas., 1, 34 j L. T., 912. 
iBd. Ooatr. Act, s. 221. Foascroft v. Food, 4 Euss., 487. Tn re :Bomhay Baw Mills Co, 
Ld., I. L. R., 13 Bom., 314. 

^ IHd. Confer, Act, s. 217. 

^ Ind. Confer. Act. s. 168. Ectrtford v. Jones^ 1 Ld. Ray., 393, tHs doe^ away with the 
efieot of Nicholson v. Chapman, 2 E. Si., 258. 

® Iitd. Contr. Act, s. 217. 

® Ind. Oontr. Act, s. 170. See Sevan v. TTcttere, Mo. &" M., 23^ Bcearfe r, Morgani 4 M, 
& W., 270. FranUin v. Hcsiert 4 B. & Aid., 341. 

^ 5 M. & ?f.j IBO. See also SlaM y. Nicholson, 8 M. & S., 167. 

® Milkr y. Nasmythk FinUnt Srm$ Oo., I. L. R., 8 Cal©., 812. 
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that respect,^ and althougii the principle has been approved, it has, however, 
been doubted whether the decision in the case of Bevan v. Walters applies 
where the animal delivered is a race-horse and it is clear that that no lien 
exists in the case of the agistment of milch cows,^ as in such case no addi- 
tional value is conferred on the cows, and this distinction was maintained in the 
case of Sanderson v. and in which Holland B. said: — ‘^The distinction is, 
that where any work is to be done on a chattel to improve it, or to increase 
its value, the lien attaches, but where it is merely delivered as in this case, 
to make a demand upon it, no such right can be supported/’ 

As to the manner and circumstances under which a lien is acquired. — 

The person through whom it is acquired must to create a valid lien himself 
either have the true ownership of the property, or, at least a right to vest it.*^ 
If, therefore, he is not the true owner of the property ; or if he has no rightful 
power to dispose of the same,^ or to create a lien ; or if he exceeds his autho- 
rity or if he is a mere wrongdoer ; or if his possession is tortious in such 
cases, it is obvious that he cannot ordinarily create a lien, or confer it on others.® 
ETor can a lien be acquired by the wrongful act of the person claiming it nor 
hy his misrepresentation nor by his unauthorized or voluntary acts,^^ for in 
such cases he is a wrongdoer. But where there is a special agreement between 
the parties that no lien shall be acquired, or an agreement which in itself shows 
that the agent relied only on the personal credit of the employer, no question 
qf lien can arise.^2 

Posgessicu is necessary.— It is also essential to the validity of a lien 
that there ehquld he possession of the thing by the person asserting the lien,^^ 
or by some one who can he considered as his agent, for the purpose of receiving 

^ Bevan v. WaterSi Moo. & M., 135j per Best 0. 3. 

® Jackson v. GumminSj 5 M. & W., 342, (351). 

» B er. & M., 304, (313). 

^ EisGo» Y, Greenwood^ 4 Esp., IH. 

^ lud. Insolv. Aot, s. 14. MUUr v. Chartered Mercantile Bank of India, 6 B. L. R., 701. 

® Bto^e y. Lingwood, I Sfcr., 651. 

^ Ogle MUnson, 5 Taunt, 76^, (703). McComhie v, Dawes, 7 East., 0. Mgdden v. 
Kempster, I Camp. 12. Taylor v. Rohimon, 8 Taunt,, 648. 

® Story on Ag., 360. 

® Lempriere v. Pasley, 2 T. B., 485. 

Madden v. Kempster, 1 Camp., 12. 

Btone V. Lingwood, 1 Str., 651. 

Wallcer v. Birch, 6 T. B., 258. Sel. E. P., 1368. 

Mutton Y. Bragg, 7 Tauqt., 15. Wilson y. Balfour, 2 Camp., 579. Mewton v. Thornton, 
6 Bast., 25 (note). Kinloch v. Craig, 3 T. R., 119, 783. Shaw v, Neale, i Jnr. N. 
S., 695 ; 27 h, 3 Ch, 444. Meyood v. Waring, 4 Qaipp., 291. Mebnarain Bose. y. Zeisk, 
1 Hyde, 267. Jackson y. Cummins, 5 M. <fe W., (360). • 
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Unless indeed there b© a special contract preserving the lien. And, 
moreover, this possession must be continuous ; for once a person has voluntarily 
parted with goods on which he has a lien, it will not revive on his recovering 
possession of them but it will be otherwise if the goods are taken from him 
by fraud or are stolen.^ 

As to what claims the right exists. — The debt in respect of which the 
lien is claimed must be due to the agent in his own right, and not merely as 
agent for a third person. Thus in Houghton y. Mathews,^ the defendants who 
were brokers sold in their own names a parcel of logwood belonging to one 
Grreatham, and also some indigo belonging to one Dixon, both these sales were 
made to a person named Jackson who did not pay for the goods, and subse- 
quently became bankrupt. At the time of these sales, there was a general 
balance both from Greatham and Dixon due to the defendants. Soon after 
these sales, Jackson put into the hands of the defendants the indigo in question 
to sell as brokers : this being the first time he had employed the defendants as 
his brokers. Whilst the indigo remained in the hands of the defendants, 
Jackson became bankrupt. Upon this the plaintif s his assignees demanded the 
indigo and tendered payment of any charges which might have been incurred 
thereon. The defendant refused to deliver it, claiming a lien upon it, for the 
debt due from the bankrupt, in consequence of the goods of Greatham and 
Dixon sold to him, and which still remained unpaid for. Chamhre J. ; said 
‘‘ I do not find any authority for saying, that a factor has any general lien in 
respect of debts which arise prior to the time at which his character of factor 
commences ; and if such a lien is not established by express authority, it does 
not appear to me to fall within the general principles upon which the lien of 
factors have been allowed ...... If this were the only point in the case, I should 

he of opinion that the defendants were not entitled to retain ; hut laying this 
point out of the question, I still think the debts due from the bankrupt in 
respect of the goods sold Iso him are not to be considered as due to the defen- 
dants, so as to authorize them to set ofi such debts in an action brought against 
them by the bankrupt’s assignees, and that the defendants have no property 
or interest whatever in these debts. I never yet beard of a person being allowed 
to protect himself, by setting up debts in reality due to other persons, or that 
a factor having no demand on his principal, could by transactions with a third 

^ Beeves v. Gooper, 6 Scott’s. Gas,, 877. 

® Sweet r. 1 East, 4. See as to the effect of production to the Court of property 
on which a lien is cUimed in oases of the winding up of Companies’ Ind. Comp. 
Act, s. 162 j In case of a policy broker, see Kewson on Shipping, 211. Cooke’s Bank, 
haw, 44*3, and p. 229, supra. 

® WiUuca jFoodsfcite, B. & M., 194. 

« S B. & £, 485, 
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person create a new interest in Mmself.” The rest of the Court, Booke J. Heath 
J. and Lord Alvaney 0. J. (the latter with some donht) were of the same opinion, 
and the plaintiffs were therefore held entitled to recover. So also where an Eng- 
lish subject in time of war who had i^eceived orders to effect an insurance for a 
neutral foreigner, opened the policy with his usual broker in his own name, but 
informing him at the time that the property was nentral ; this was held to be a 
sufficient indication to the broker that the party acted as agent and not on his 
own account, and therefore the broker had no lien on the policy so effected 
for his general balance against such agent, as between the broker and the 
principal.^ 

No liCE for officious serwices. — If an agent without authority, or un- 
necessarily, makes himself liable to others for work done to his employer’s 
property, no lien exists in his favour for that which he has paid under such 
liability 

It must be for a debt due from the person for whom the agent 
is acting. — It must also be for a debt due from the person for whose 
benefit the agent is acting If therefore the person claiming the lien is aware 
that the person by whom he is employed is himself merely an agent, he will not 
he allowed to retain property belonging to that agent’s principal for a debt 
due to the agent himself.^ But there appears to he an exception in insurance 
cases, where a broker insures for an agent who conceals his principal and this 
is on the ground that the broker is supposed to have made advances on the 
credit of the policy as long as it remains in his hands 

Under what circumstances the right to lien is divested or waived.— 
It will he lost by the abandonment of the possession of the goods in respect of 
which it is claimed thus in Kruger v. Wilcox^^ a factor entitled to a lien on 
goods consigned to him by his principal, informed a broker employed by the 
principal, that the principal would sell the goods himself, and gave an order to 
the wharehouseman to deliver the goods to the broker, who accordingly sold and 
made out the bills of parcels to tbe piuucipal, it was held by Lord Chancellor 
Hardwicke, that this amounted to a delivery of the goods in specie to the prin- 

^ Mams V. Henderson^ 1 East., 335. See also Brandao y. Barnettf 2 Scot. JST. R., 96, (113), 

^ Bubsey y. Chribtie^ 9 East, 433. 

® Weymouth y, Boyer, 1 Yea., 416. Barr^ v. Lonymote, 12 A, & E., 639. Brandao y» 
Barnett, 2 Scott. N. E., (97). 

♦ Maanss v. Bender son, 1 East, 335. Westwood V. Bell, 4 Camp., (352). 

* Westwood V. Bell, 4 Camp., 349. 

® Marm v. Forrester, 4 Camp., 61. 

^ Cooper y. Bill, 3 H, & 0., 722. Lichharrow v. Mason, 6 East, 25 (note). Jones v. Pearle, 
1 Str. 556. McCombie v. Davis, 7 East, 5. Baott v. Newmgton, 1 Moo. & Eob., 252, 

® Ambler, 252, ^ 
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cipal, and tliat tlie lien was tlierefore lost. For by parting with tbe security tbe 
agent sliews that lie trusts merely to tbe personal credit of his debtor. Thus 
an owner of a ship who charters it ont and out to another has no lien on the 
goods on board such ship, he having parted with possession of the ship to the 
charterer,^ But where the shipowner has reserved to himself a lien for freight 
under the charter upon goods shipped, the extent of his lien remains unaltered, 
whether the bill of lading is endorsed to a third person for valuable considera- 
tion, or the goods are delivered to the original consignee.^ So whei^e the 
arrangement was that the plainti:ffis out of the sales of certain goods consigned 
to them, should retain their advances, and hand over the surplus to the con- 
signor ; and the consignees accordingly remitted to the consignor the balance 
due to him having retained what was due to them, hut omitting to take into 
account what was due to their London firm, held that their lien was abandoned 
by handing over the balance.^ But in Edwards v. Southgate^^ the defendant a 
packer and shipping agent in London employed by one Morris, who afterwards 
became bankrupt, to pack and ship 86 packages of goods for Odessa, it being 
arranged that the bill of lading was to he in the name of the defendant, to be 
endorsed by him to Morris on payment. The goods were accordingly shipped, 
but the defendant’s charges were not paid before the ship reached Odessa ; on 
arrival and before the goods were unloaded or came to the possession of Morris 
or his agent, the defendant directed the goods to he returned to England, his 
charges not having been paid ; held that the assignee in bankruptcy of Morris 
had no right of action for conversion, and that the defendant had a right of lien 
on the goods. 

It will not be revived by resumption of possession.— And where pos- 
session of the subject matter on which the lien is claimed is once voluntarily 
parted with, the lien will not be revived by resumption of possession, nor will 
it give any right to stop in transitu.^ The loss of possession, however, to effect 
the lien must be volunta:^, for if the possession is terminated hy fraud, or the 
property over which the lien is claimed has been stolen, the lien will not 
be lost. Thus where the defendant sold two horses to the plaintiff who 
gave him bills of exchange for the price; hut before the bills were due, 
the defendant, having a suspicion that the hills were not likely to be honour- 
ed, went to the plaintiff and asked him to take them back, and give up 
Ms property in the horses, which were then at livery in the defendant’s stables. 

^ Mutton v. Bragg, 1 Taunt., 14, (27). See also Kmlooh v. Qraig, I. T. K, 119, 783. 

® Small v. Moates, 9 Bing., 574, approved in Qledstannes v, Allen, 12 0. B., (221). See 
also Kerr v. JOeslandes, 10 0. B. N, S., 205. • 

® Bligh v. Davies, 28 Beav., 211, 

10 W. R., Bx. (Eng.) 528. 

® Sweet VIPp'm, 1 East., 4. Liekharrow v, Ma8on^2 T R., 63. Coomhs v, Bristol and Mm- 
Uf %. Go., 27 h. J. lx,, 401. Artaza v. SmaUfiece, 1 Esp., 23, 
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Tlie plaintiff objected ; tlie defendant afterwards saw tlie plaintiff again, wlio 
in the course of conversation said, that the horses shall not he taken away till 
they were paid for.” The plaintiff, however, on pretence of taking a ride, sent 
for the horses, hut did not return them, and the defendant discovering” this, and 
the place at which the horses were stabled, said to the stable-keeper that he 
had been swindled ont of them, and he was allowed to take them away. The 
plaintiff sued for conversion, the defendant contended that he had a lien under 
a special agreement. Best 0. J., left it to the jury to say whether the plaintiff 
meant by his statement to give the defendant a lien, and whether if he did so, 
he fraudulently took them away to destroy the lien. The jury found for the 
defendant but as has been already stated the case of the lien of a policy-broker 
seems to be an exception to this rnle,^ although even in such oases there are 
some cases in which the rule applies.^ 

Lien may be lost although possession is not parted with.—It may, it 
appears, be lost in some cases, even where possession is never given up, as where 
an agent having a lien on certain goods causes them to be taken in execution at 
his own suit, as in Jacobs v. Latour,^ And the reason of this is, that to sell, the 
sheriff must have had possession ; and the subsequent possession of the agent 
is acquired from a person who has no authority to confer a lien ; but if the 
property be taken from an agent under an execution against his principal at the 
suit of some third person, the agent will still have a right to insist upon his 
lien on the goods. ^ 

It is lost when the debt on which it is claimed is satisfied.— The 
lien is also lost, when the debt in respect of which the lien is claimed, is 
satisfied ; thus it has been held that the release of a debt by the execution of a 
composition deed, puts an end to the lien which a person may claim in respect 
of the debt.^ So also does the payment over of a balance to the principaL'^^ 

Not lost by goods being wharehoused.— But the lien will not be lost 
by the goods being put into the possession of a dep(Sisitary or bailee for safe 
custody, as in the case of goods put into the possession of a wharehouseman 
or wharfinger for that purpose. Thus in Wilson v. Kymer,^ the consignees of a 
West India cargo deliverable by bill of lading to them or their assignees, he 

^ WalUce V. Woodgate, R. & M., 194, 1 0. & P., 575. 

^ Westwood V. Belly 4 Camp., 349. Whitehead v. Vaughany Cooke’s Bank Law, 442 (Gth ed.) 
Levy v. Barnard, 8 Taunt., 149. 

® Levy v. Barnard, 8 Taunt., 149. 

5 Bing., 130. 

® Jacobs v. Latour, 6 Bing., 130, (132). 

* Cowjger v. Green, 7 M. & W., 633, Back v. Shippam, 1 Ph., 694. Mewison v. Guthrie, 2 
Bing. N. 0., 759. 

^ SUgh V. Davies, 28 Beav., 211. 

® 1 M. & S.* 157. 
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or tliej paying freiglit for the Bamo, endorsed it to tlio defendants their "brokers 
for adyaiiees made "by them, and the cargo on its arriyal was landed at the 
West India docks in the name of the consigneeSj bnt was entered at the 
custom house by the defendants in their own names, and afterwards the defen- 
dants ohtained delivery from the "West India docks under an order from 
the consignees for that purpose, and not under the hill of lading. The Court 
held that the defendants had obtained the goods not hy the strength of 
their title as endorsees, hut as agents for them, and that the Captain and his 
owners had a lien for the freight, not only whilst the goods were on board 
the ship, but also in the West India docks. 

Lien lost by misconduct. — A lien may he also lost hy misconduct ; thus 
where the plaintiff pawned a watch and chain with a person named Chapman a 
pawnbroker, and the plainti:^ delivered the duplicate tickets to the defendant lor 
the purpose of getting the watch and chain out of pawn, which the defendant did 
paying to the pawnbroker the sum for which they were pledged and interest 
thereon: the plaintiff thereupon demanded the watch and chain from the 
defendant, who denied possession of the articles, although admitting receipt 
of the ticket, and that the watch had once been in his possession ; the plaintiff 
moreover informed the defendant through an intermediary, that he would allow 
Mm “ in account’’ any sum he might have paid to redeem the goods, and further 
Mmself wrote to a person in the employ to the defendant, a letter containing 
these words “ before we can come to a just settlemeut, will Mr. Cliff giv6 up 
my watch &c. upon receiving in full whatever he has been repaid for redeeming 
them,” TMs letter was not replied to. It was contended that defendant had a lien 
on the watch and chain as no tender had been made to him of the money 
advanced. The Court held that as the defendant had parted with the possession 
of the articles and would not say to whom he had delivered them, he had no 
right to insist upon a formal tender.^ So the lien will he lost if the person hav- 
ing a lien on goods wrongfully parts with them, as for instance by pledge.^ So 
also it will be lost, if a person having a lien upon goods, when they are de- 
manded of him claims to retain them on a different ground, making no mention 
of the Hen, for he will then he held to have waived it.^ But a claim to lieu of a 
larger amount or on a different account than that for which the party is entitled 
to it, may in some cases amount to a dispensation with a tender.^ But claiming 
a Hen for the keep of horses and the lodging of men for a longer time than the 
person is entitled to it, will not exonerate the owner from Tviaking a tender,^ 

2 Jams V, Clifff 1 Cr. & M., 540. 

® Bmtt V. Mewiri^gton, 1 Moo. & Kob , 252. 

8 Boardman v. Bill^ I Camp., 410 (note). Dirhs v. JRdohards, 4 M. & G-., 574. Weels v, 
Goode, 6 0. B. N. S. 367. 

* Per Wiiies J., in Allen v, Smithy 12 C. B. JST. S., 638, (645), but see Bcmfe v. Morgan^ 
per Aldewon, B, 4 M. & W., (281), ^ 
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As to whetlier the lien is lost by taking security. — Next as to wh ether 
the lien is destroyed by taking a security for the debt. It was held in Gowell v. 
Simpson} that a solicitor had by the acceptance of a security waived his lien, 
and again in Hewison v, Guthrie} that if a security is taken for a debt for 
which a person has a lien upon the property of his debtor, snch security being 
payable at a distant date, the lien is gone. Bat in Angus v. McLachlan} in 
which both these cases were referred to, the matter has been considered by 
Kay J. : there, it was held that an innkeeper who accepts security from his 
guest for the payment of hotel charges does not waive his lien at Common law 
upon such goods for the amount of such charges, unless there is something in 
the nature of the security, or in the circumstances under which it was taken 
which is inconsistent with the existence or continuance of the lien and therefore 
destructive of it. And it seems that if security be taken, as for instance, a 
bill of exchange, and it be dishonoured, the lien will not be gone.^ And where 
the question was, whether a right of lien and power of sale by virtue of a 
power of attorney over certain shares pledged with the plaintiffs by the defen- 
dants as security for the repayment of a loan originally secured by a first 
promissory note, was lost by the plaintiffs subsequently taking from the defen- 
dant a second promissory note in lieu of the first which was receipted and 
returned ; — ^it was held, that the original debt continued to exist, that the first 
promissory note and the shares were given as a security for that loan ; and that 
the second promissory note was also given for that loan, no new debt being 
created, and that therefore the lien was not lost.^ 

Lien not ordinarily lost by set-off.— A set-off, however, cannot be 
considered as destroying a lien, unless it be so agreed upon between the parties.^ 
It may, however, be that an arrangement may be entered into between the 
parties that the work to be done on account of which the lien is to be claimed, 
should be paid for in a particular manner and out of a particular fund ; and 
that being the only debt on which the lien is clain»ed, it might be an answer 
to it in that way ; or, if the debt having been created, the parties come to a 
new arrangement, and agree that the debt shall be satisfied in a particnlar 
way, then the lien is lost ; for then it would be in truth a debt paid.'^ 

Effect OE lien, where agent proves in bankruptcy for the debt on 
which it is claimed. — The lien will, in England, be divested by the agent 

^ 16 Yes., 330. 

« 3 Scott., 298. 

» L. E., 23 Oh D , 330. 

* Stevenson v. Blahelooh, 1 M. & S., 535, (544). 

* Stewart v. Delhi and London Banlc^ Ld,, 17 W. E , 201. 

® Mnmdk v. Sarrison, 3 M. & W., 532. ^ 

’ IUd.i per Alderson B., p. 539. « 
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proviri£^ for his debt in bankniptoy, for in bucIi case, proof tnider commission 
is Gqiiiraleni to payment^ The question whether hankrnptoy of a person 
does away with an express contract establishing a lien was raised in Olarhe 
V. Fell^ There, a tradesman undertook to work upon a carriage deliyered 
to him for a person to whom he was indebted, and it was agreed that the 
work should be paid for in ready money ; the tradesman subsequently became 
bankrapt, the carriage passed into the hands of his assignees. The repairs 
were done and the owner of the carriage demanded the carriage from the 
assignees, and proposed to strike off the cost of the repairs from the amonnt 
which was owed to him by the tradesman. The assignees refused to deliver, 
except for ready money, and they alleged that the repairs were completed 
after the bankruptcy. The owner contended that the sums were mutual debts 
at the time of the bankruptcy and ought to he set off against each other in 
accordance with s. 50 of 6 Greo. lY, c. 16, held that there was no mutual 
credit of a nature to exclude the lien. Littledale J., said : — “ I think, under 
the circumstances of this case, there was no mutual credit of a natoe to 
exclude the lien insisted upon by the defendants. If there had not been a 
contract to pay ready money, I should have been of a different opinion ; for 
although in that case there would still have been a lien on the carriage for the 
work done by the bankrupt, yet, as the bankrupt was also indebted to the plain- 
tiffs, the question would have been ou which side the balance lay, and that was 
in favour of the plaintiffs. But the agreement to pay ready money makes all 
the difference.” Taunton J. said : — For some purposes there was a mutual 
credit in this case ; if the plaintiffs had gone before the commission to prove 
their demand on the bill, there was so far a mutual credit that the assignees 
might have said : — ‘ There is so much due to the estate for repairs, the com- 
missioners must state the exact balance, and allow that and no more to be 
proved’ but no such proceeding took place, if it had, the right to detain 
would have been gone, beciiuse the assignees would, in this way, have received 
payment of their demand. The question here, therefore, is, whether the credit 
was such as, on the bankruptcy of the tradesman, annulled his bargain with 
the plaintiffs, that bargain being to the effect, that unless he was paid in 
ready money he should be at liberty to detain the carriage. I thiak the 
bankruptcy did not amml that bargain nor deprive the bankrupt’s estate of 
the benefit of that lien.” Patterson J., said : — ‘‘ I admit that the law of 
mutual credit under the Bankrupt Act goes further than the ordinary law of 
set-off : Bose v, Sart,^ Buchanan v. Findlay,^ and Bose v. Bims^ shews this : 
mA. I agree with Mr. Cleasby that there is a mutual credit within the Act, 


* Mic-parle Somhy, m re Tarletm^ Bucks Bank Gas., 351. 
« 4 B. & AM , 404 
*8 Taunt., 


^ 9 B. & 0., ns. 
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where a debt, or that which will terminate in a debt, exists on each side ; but 
the question in this case, is, whether the bankruptcy of one party does away 
with an express contract establishing a lien for payment of a particular debt. 
I find no case which decides that it can.” 

Lien lost by act of party claiming it.—The lien may also be divested 
by act of the party claiming it . Thus if the lien is claimed by a firm of 
attorneys, and the members of that firm dissolve partnership, the dissolution 
will operate as a discharge by the firm of the relation of attorney and client, 
and the lien will be lost.^ 

Ordinarily property detained as lien cannot be sold.— Lastly, property 
detained as a lien cannot be sold unless by consent of the owner.^ Tindal 0. J., 
in Smart v. Sandars’^ says “ The relation of principal and factor, where money 
has been advanced on goods consigned for sale is not that of pawner and 
pawnee. The goods are delivered for sale, on account of, and for the benefit 
of the principal, and not by way of security to indemnity sgainst a lien, al- 
though they operate as such a security, the factor having a lien upon them, 
or upon their proceeds, when sold, for the amount of his claim against the 
principal. The authority of the factor whether general or special, may become 
irrevocable when advances have been made ; but there is nothing in the trans- 
action from which can he inferred that it was part of the contract, that 

at any time the goods should be forfeited, or the authoiity to sell enlarged, 
so as to enable the factor to sell at any time for repayment of advances, without 
reference to its being for the interest of the principal to sell at that time, 
and for that price. For can we find any principle in the law by which, in- 
dependently of contract, such authority is given.” 

Maritime Lien. — A maritime Hen, must be something which adheres to the 
ship from the time that the facts happened which gave the maritime lien, and 

then continues binding on the ship until it is discharged It commences 

and there it continues until it comes to an end.^ It ^akes place in an action 
m rem from the moment of the arrest of the ship.^ It was formerly held that 
a master of a ship had a maritime lien on the ship for disbursements but 
these decisions have lately been overruled in the case of Hamilton v. Barher The 
Sara^^ and it has been therein definitely decided by the House of Lords that 

^ McCorhindale, w re, I. L. E , 6 Oalo , 1. 

^ Smart v. Bandars, 16 L. J. 0 E., (45). Tones y Thurloe, 8 Mod , 173 Jones y Fearle, 
1 Str., 557. 

® The Two Miens, L. E., 4 P. 0., (169). See also Earmer y. Bell, 7 Moo. P. 0., 284. 

The Gella, L. R,13 P. D*88 

® The Mary Ann, H. R., 1 A. & E , 8. The Feronia, L. R., 2 A. & 1., 65. The Bmgdove 
L. R., 11 P. D., 120. 

« L. E., 14 App. Oas., 209. . * 


* 
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tlie Admiraltj Court Act 1861 (24 Vic. c. 10) does not give tlie master a 
maritime lien on tlie sMp for disbursements. Lord Maonagliten in Ms judgment 
in tMs case said : — “ It is clear iliat at tlie time of tlie passing of tbe Admiralty 
Court Act 1861 disbursements made by the master of a ship in the ordinary 
course of his employment did not create any lien in his favour. ^ It is equally 
clear that neither the Act of 1861 nor any subsequent Act, has in terms 
conferred a maritime lien for the master’s disbursements. Section 10 of the 
Act of 1861 declares that “ the Court of Admiralty shall have jurisdiction over 
any claim by the master of any ship for disbursements made by him on ac- 
count of the ship.” That section gave the Court jurisdiction to entertain suits 
falling within its scope, and of itself it did nothing more. The jurisdiction, as the 
Act declared, might be exercised either by proceedings in rem, or by proceedings 
in personam. It thus became competent for the Court of Admiralty, on the 
master preferring his claim for disbursements, to arrest the ship on account 
of which the disbursements were made. But in the absence of a maritime lien 
the arrest could not effect a subsisting mortgage, or any valid charge upon 
the ship. So far the matter seems clear. And if the question depended solely 
upon the general law before the Act of 1861, and upon the language of that 
Act, there would be no ground for the contention put forward on behalf of the 
master in the present case. It cannot, however, be disputed that since the 
year 1865, it has uniformly been held that the claim of a master for his dis- 
bursements is to be preferred to the claim of a mortgagee. Dr. Lushington 
arrived at that conclusion without any hesitation in the case of the Mary 
His view was adopted and approved by Sir E. Phillimore. It was accepted 
by the Court of Appeal in the case of In re Grande Do Sal Oompany,^ and it 
has been followedpn tbe Ringdove^ by Sir James Hannen.” His Lordship then 
discussed s. 191 of the Merchant Shipping Act of 1854, and the Oaledonian^ 
and the Olentanmr^ decided thereunder and the Mary An% and after considering 
that the Olentanner was brsed on a construction of the Act of 1854, which was 
clearly erroneous, was of opinion that the decision of the Mary An% and the 
practice of the Admiralty Court, which rested upon it, could not be supported. 
A claim to a lien for disbursements was made and allowed in the matter of the 
ship FortugaP under 24 Vic. o. 10, in which case the Feronia^ and the Mary 
Ann^ were cited as authorities for the lien ; this case so far as this point is 
concerned, would after the case in the House of Lords last cited, probably 
be held to be law no longer in this country. 


^ See Bnstovi v- Whitmore, 9 H. L. Cas., 391. • Swa., 415. 


■* U B , 1 A. & B., 8. 

» L. B., 5 OB. D., 282. 
♦ L. B., P. D., 120. 
» Swa., 17. 


’ 6 B. L. E., 323. 

® L. E., 2 A. & B., 65. 
“ L. B., 1 A. & B., 8. 
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The Master^S lien for wages. — A. master of a ship has, however, a lien 
on the ship for Ms wages under s. 191 of the Merchant Shipping Act of 1854 , 
as adopted in India by s. 68 of Act I of 1869,^ the Statute, however, did not 
enable the master to recover for his wages in the Admiralty Court if there 
was a special contract regarding his wages, but under s. 10 of the Admiralty 
Court Act of 1861 jurisdiction was given to the Admiralty Court over any 
claim for seamen's wages, whether under special contract or otherwise, and 
also over any lien by the master for wages. He has also a lien, on the proceeds 
of the sale of the ship, for wages due to him at the time of the sale, and 
his lien in such case is prior to that of a bottomry bond-holder who had ad- 
vanced money to enable the ship to continue her voyage, and who had, in 
satisfaction of his claim nnder the bond, put up the ship for sale.® Towage 
services are not the subject of a maritime lien.^ 

^ In the matter of the Barque Anne, 2 Hyde, 273. 

® In the matter of the sh%p Poyfwtjal, 5 B L. H , 258, 6 B. L. B., 323, (331). See also 
Macqueen v. Fmzul Mahomed^ In the matter of the “ Good Successf^ 1 Ind. Jur N. S., 
303. 

® Westrup V. Gt. Yarmouth Steam Company ^ decided by Kay J,, Oh. D., Dec 2nd, see L. T, 
for December 14th, 1889. 
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RIGHT OP THE AGmT AGAIFST HIS PRINCIPAL. 

PART I. THE RIGHT TO STOP IN TRANSIT. 

PART II. RIGHT TO INDEMNITY. 

Part I. Stoppage ia transitu— What it is— When it arises— Who may exercise the right— As 
to whether a factor may stop — It may he exercised by one who stands in a position of a 
vendor — By a duly authorized agent — Whether by a surety — By person taking a bill of 
lading — But not by person who has merely a right to a lien — The right where goods are 
paid for by bill — During what period the right continues — As long as goods are in transit 
—When goods are in transit — ^E^ect of wharehousing goods — Question whether goods are 
held by person as carrier or wharehouseman — What is the actual delivery which ends 
transit— Where special arrangement— Tendee may anticipate termination of transit — Effect 
of part delivery — How the right may be lost — By an assignment bo second purchaser whilst 
in transit— Such assignment must be made in good faith— Whether assignment must be 
for valuable consideration— Past debts whether good consideration— Eight not lost until 
conditions of bill of lading fulfilled How stoppage is made where instrument of title 
is assigned to secure specific advance— Whether effected by pledge of bill of lading — 
Mode of effecting stoppage. 

Part II. Eight to indemnity — When right is claimable — Against consequences of lawful acts 
^ — Eequisites entitling agent to recover — Examples— Whether commission agents to be 
indemnified against all liabilities incurred, including accommodation bill— Eor payment 
made in accordance with custom — Where agent incurs loss without default — Where by 
his default — Eor loss from imprudent acta— Not if agent misconducts himself — Whether 
for voluntary advances — For payments made without special authority, bub adopted — 
Where special contract which is ultra vires is adopted — M.mi be for legal act — Whether 
for wagering contracts — When for advances made after revocation of authority — Eor acts 
done in good faith though to injury of third persons— Wrong doers not entitled to be in- 
demnified— No indemnity *f or criminal acts — ^Indemnity against want of skill and negli- 
gence of principal — Eor negligence in looking to tackle — Whether relationship is master 
and servant or bailor and bailee — When principal personally interferes — Where master 
knows and servant does not know of defect — Exception to rule that principal is bound to 
compensate for his negligence— Eellow servants injury by — Suit may be brought by 
executor for compensation. 

The right of stoppage in transitu.— -The right to stop in transit, is the 
right which a seller, or, as will he seen, a person in the position of a seller, who 
has parted with possession of goods and who has not received the whole price, 
has of stopping the goods whilst they are in transit to the buyer, if the latter has 
become insolvent J This right to stop means not only the right to countermand 

t ^ Ind. Ooutr. Act, s, 09. 
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delivery to tlie vendee, but to order delivery to tbe vendor.^ It arises solely 
upon tbe insolvency of tbe buyer and can be exercised only against bim. And a 
person, probably would be considered insolvent wbo bas ceased to pay Ms debts 
in tbe usual coiTOe of business, or wbo is incapable of paying tbem.^ Failure to 
pay one just debt if incapability to pay is proved, might be probably sufficient.^ 
It appears to be necessary tbat tbe property should have been in tbe possession 
of tbe person claiming tbe right, ^ whether actual physical possession is intended 
is not clear. A most exhaustive account of tbe growth of this right to stop in 
transit is to be found in tbe case of Gibson v. Oarruthers.^ 

Who may exercise this right. — Whether the doctrine existed in a factor 
purchasing with his own funds goods for his principal, was in early times a 
matter of some doubt. In Feise v. TFray,^ it was contended that no such right 
existed in a factor, but as tbe point was unnecessary for tbe decision it cannot 
there be said to have been decided. Laurence J., however, with reference 
to tbe contention tbat tbe right of stoppage in transitu applied solely to tbe 
case of vendor and vendee, said : — “ If tbat were so, it would nearly put an 
end to tbe application of tbat law in this country ; for I believe it happens 
for tbe most part tbat orders come to tbe merchants here from their cor- 
respondents abroad to purchase and ship certain merchandize to them : the 
merchants here, upon tbe authority of those orders, obtain tbe goods from 
those whom they deal with, and they charge a commission to their corre- 
spondents abroad upon tbe price of the commodity thus obtained. It never was 
doubted but tbat tbe merchant here, if be beard of tbe failure of his correspon- 
dent abroad, might stop the goods in transitu. But at any rate this is a case 
between vendor and vendee, for there was no priority between tbe original owner 
of tbe wax and tbe bankrupt.” Tbe right of stoppage is in England peculiar 
to ono who stands in the situation of vendor!^ In all probability tbat would be tbe 
tbe construction put upon tbe word “ seller ” in s. 99 of the Contract Act. 
With reference to tbe questions as to in whom tbe jigbt of stopping in transit 
exists ; and as to tbe effect of tbe cases I have cited, tbe remarks of Fry L. J., 
on the subject may be usefully referred to ; tbe remax^ks I refer to are to be 
found in tbe case of Oassaboglou v. Gibb,^ and are as follows : Since tbe lead- 

^ See %)er Br, LusUngiony The Tigress, 32 It. J. Adm., 97. 

® See Ind. Oontr. Act, s. 96. 

® See Smith’s Merc. Law, 550, (ed. 1877). 

^ See Ind. Oontr . Act, s. 99. See, however, as to this in England, v, tishorne, 

7 M. & a, 768 J 13 L. J, 0. P., 116. 

» 8 M. & W., 337. 

® 3 last., 93. 

^ Tucher v. Humfrey, 4 Bing., 260. Ireland v Livingston, L. E., 5 H. B., 395. Blackhurn on 
Sale, 844. Batten v. Thompson, 5 M. & S., 310. 

® L E., 11 Q, B, D., 806. 
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ing case of Lichbarrow v. Mkson,^ tke person who stops goods in transitu must 
he a consignor, hut there are nnmerons cases in which the right has been 
allowed of stopping in transitu without the relationship existing of Tender and 
purchaser. This right to stop in transitn is explained hy Lord Ahinger 
in Gibson v, Carruthers^^ and whether founded on some principle of Common law 
or of equity, as discussed by Lord Ahinger in that case, it is a right which the 
Courts liaye giyon effect to as a jnst and equitable right. The first case on 
the subject, namely, that of Feise y. TFmy,^ was cited to show that in the case 
of the foreign agent buying for his English principal there is the relationship 
of Tender and purchaser, but Grose J., there says, What is this but the plain 
and common case of the consignor of goods who has not receiyed payment 
for them, stopping them in transitu before they get to the hands of the con- 
signee ? It is said that no such right exists in the case of a factor against his 
principal. If this were a case of factor and principal merely, I should find a 
difficulty in saying that it did;” and Le Blanc, J., says, for the purpose thus 
of stopping the goods in transitu they stood in the relative situation of vendor 
and vendee, through perhaps not so as for all purposes.’ In FalJc y. Fletcher.^ 
Willes J., says, ‘ the factor of the plaintiff being agent for DeMattos is no 
doubt a circumstance that is not to be lost sight of. But in the sense of being 
the person who put the goods on board, he is in the same condition as if he 
had been an ordinary unpaid vendor. For this the case of Feise v. Wray^^ is 
an authority, although that was a ease of stoppage in transitu, then in 
Irelmd v. Livmgston,^ Cleasby, B., says that there was there ^ not a mei'e con- 
tract between vendor and purchaser, although after the goods were shipped 
a relation like that of vendor and vendee might arise, no doubt in that case 
Lord Blackburn uses stronger language, and says that, ^ the legal effect of the 
transaction is a contract of sale passing the property from the one to the other, 
and consequently the commission merchant is a vendor and has the right of 
one as to stoppage in transitu,’ but by the legal effect of the transaction he 
means the legal effect of an analogous contract to that of a contract of purchase 
and sale. It is important also to observe that Lord Chelmsford, in that case, 
puts the matter so as to exclude the existence of any contract of purchase and 
sale. He says, ^ I would preface what I have to say by stating my opinion 
that the question is to be regarded as one between principal and agent though 
the plaintiffs might in some respects he looked upon as vendors to the defen- 
dants, so as to give them a right of stoppage in transitu.’ ” 

The remarks of Bayley J,, and Lord Ellenborough 0. J., in Fsparicha v. Noble^^ 


^ I Sm. Lr. 0,, %% 

* 8 M. & w., m.. 

» 3 laat., a?. 

^ 18 0. 


I 


3 EsiSt.j 93. 

« L. R,, 5 H. L., 395. 

» 13 East., 383, (337—338). 
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farilier point to tliefact that an agent wlio lias pnrcliased goods in Ms own name, 
or on Ms own credit, so as to make Mmself liable to the vendor, would bave a 
right of stoppage. And the case of Kinlock v. Graig} also is clear to the effect 
that a person consigning goods to a factor has under certain circumstances a 
right of stoppage in transitu. And the case of Hawhes v. I)un%^ decided that 
an agent of a bankrupt who had made himself responsible for the price of 
goods, might stop them in transitu. The case of Bhola Nath v. Baij NatK^ 
decided in this country that an agent who had purchased goods with his own 
funds on behalf of another was in the position of an unpaid vendor and had a 
right of stoppage. And in that case the cases of Feise v. Wray^^ and Ireland v. 
Livingston,^ where both relied upon, which former case is again referred to in 
L P. Py. Company, v. JSamnandas Bamhison,^ 

By duly authorized agent. — ^Although a duly authorized agent acting for 
an unpaid vendor would have the right to stop in transit, if the buyer becomes 
insolvent, in such cases as the vendor might himself exercise it ; yet an un- 
authorized agent cannot do so, even though the unpaid vendor subsequently 
ratifies the act done by him.'^ As whether or no the transit is still in existence 
or is terminated, section 200 of the Contract Act equally excludes such a 
ratification.^ 

By sureties. — It also may be exercised by a surety who has, on default of 
the principal debtor, paid or performed all that he is liable for, as he then 
stands invested with all the rights of the pxnncipal debtor.® Supposing there- 
fore a right of stoppage to be with such debtor, the surety might avail himself 
of it. Further it appears t hat a consignor may exercise the right of stoppage, 
even when there is an unadjusted account- current with the consignee!^ 

By person taking bill of lading.— So also an agent of a vendor to 
whom the vendor has endorsed a bill of lading may stop the goods in his own 
name.^^ So also a person who buys goods for another on his own credit, and 
then takes bills of lading endorsed for delivery to his gwn order, and endorses 

^ 3 East., 119. 

^ 1 Or. & J., 519. 

® 2 Agra H. 0., 11. 

^ 3 East., 93. 

® L. B. 5 H. L., 395. 

« I. L. K, 14 Bom, (65). 

Iiid. Contr. Act, s. 200. 

® cf. Bird V. Brown, 4 Ex , 786, and v Nunes, 1 Moo. P. C. 0, N. S., 243. 

® Ind. Contr. Act, s. 140. ^ See Imperial Bunk of London v. London and St Katherine’s 
Dock Gompany, L. E., 5 Cli. B., 196 

Wood y. Jones 7 D. & E., 126 j Tbnt see Y^'ttue v. Jewell, 4 Gamp., 31, which, however, has 
been referred to as questionable by Mr. Benjamin in his work on sal© a^p. 849, 

Act IX of 1856, ss. 1, 3. Morrism v. Gray, 2 Bimg,, 360. 
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tlie Ml to the person for whom he has bought, is a vendor for the purpose 
of stoppage in transitu.^ 

No right to stop in satisfaction of a lien.—In conformity with the rule 
that the right is only exercisable by an unpaid vendor, (or one standing in the 
situation of a vendor), a person who has merely a right of lien upon goods for 
work done or trouble of expense incurred about them, has no right to stop them 
in their transit to the owner for the satisfaction of his lien.^ The unpaid ven- 
dor’s right of stoppage is paramount or of a higher nature than a carrier’s lien for 
a general balance and also it seems to the right of an attaching creditor,^ and 
in certain cases to a demand for freight.^ 

Where the price of the goods has been paid by bill.— Although as has 
been seen a person who has sold goods on credit which has not expired, has 
until actual payment, a right to stop in transit.^ It has been a question whether 
this right is defeated by taking payment by bill of exchange.'^ Thus in 
K-inloch Y. Gmig,^ a consignee, a factor, had accepted bills for the amount of the 
purchase money of goods, both the purchaser and the factor being bankrupts ; 
Ashurst J., said : — It is contended that the consignor has no right to stop the 
goods in transit, where the value of them has been paid. I admit the position 
to be true as between the consignor and consignee, but the facts of the case do 
not admit of the application of it, for they have not been paid for, and there is 
a great difference between payment and a liability to pay,” As to this as is said 
by Mr. Blackbmm “ it seems however, very well settled that where the vendor 
is no otherwise paid than by receiving the insolvent purchaser’s acceptances, he 
may stop the goods, though he may have negotiated the bills, and they are still 
outstanding and not yet at maturity,”^ And this is also laid down in Bhola 
Nath V. Baij NafhP The effect of taking a bill of exchange or other security is, 
however, one of intention ; the rule appearing to be, that in the absence of a 
contract to the contrary a negotiable instrument is only considered to be con- 
ditional, the vendor’s rigb^fc to the price reviving on non-payment of the security. 

^ The Tigress, 32 L. J. Adm., 97. 

® Sweet Y. Tym, 1 East,, 4. 

® Ojopenheim v. Bussell, 3 B. & P., 42. 

^ Smith V. Goss, 1 Camp., 282. Bhola Nath t. Baij Nath, 2 Agra H, 0., 11. 

® Mercmtile and Bxchange Bank y. Gladstone, L. R., 3 Ex., 233. 

® lud. Oontr. Act, s. 99. BohtUngk v. Inglis, 3 East., 381. 

^ Bee Blachhurn on Sale, 327, 

® 3 T. R., 119. 

® Blaokhurn on Sale, 337. 

2 Agra H. 0., 11. 

^ Benjamm on Sale, 733. Kearslake v. Morgan, S T. R., 515, (518). Tuckford v. Mmwell, 
6 T. R., 52. Owenson v. Morse, 7 T. R., 64. James y. Williams, IBM, &W , 828. 
Grijj^h Y, Owen, 13 M, 4 W. 68. FUnsley v. Westley, 2 Bing. N. 0 , 249, Belshaw 
v, Mwh, G, B., 191. Carrie v. Mm, Ii. Ex, 153^ (163). 
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But if a dispute as to the intention of the parties arises, the question is one of 
fact ; the intention that a bill or note is to be taken as absolute payment for 
goods sold, having to be clearly shown and not deduced from ambiguous ex* 
pressions.^ 

Dining what period the right continues.— The right continues as long 
as the goods are in transit. Goods are considered in transit, whilst they are 
in the possession of the carrier, or lodged at any place in the course of trans» 
mission to the buyer, and have not come into his possession, or the possession 
of any person on his behalf otherwise than as being in the possession of the 
carrier, or as being so lodged.^ 

When goods are in transit. — If goods, therefore, are ill the possession 
of the carrier, qua carrier, they are still in transit, and are liable to be 
stopped and that is so, even if the carrier has been named by the vendee."^ 
But where the purchaser sends his own ship, and orders the goods to be deliver- 
ed on board his own ship, and the contract is to deliver free on board, then the 
ship is the place of delivery, and the transit is at an end, just as much 
as was said in Van Casteel v. Booker as if the purchaser had sent his own 
carts, as distinguished from having the goods put into the cart of a carrier. 
And this is so, if the ship sent is the general ship of the purchaser.® The 
right of stoppage may, however, even in such case be preserved to the vendor, 
if he take a hill of lading in such term as to indicate that he reserves a 
dis;ponendi over the goods ; and this can be, and was, done by a vendor in the 
case of Turner v. Trustees of the Liverpool Locks f by taking a bill of lading, 
and making the goods deliverable to his order ; or it may be done by, transmitting 
the bill of lading endorsed in blank to an agent to be delivered only in case 
payment is made.^ As to the effect of making goods deliverable to the shipper’s 
order, see Ogg v. Shuter.^ Supposing however, that a vendor is ignorant of the fact 
that the vessel in which he is shipping his goods belongs to the pm^chaser, it ap- 
pears to be an open question whether such delivery could properly be held to be 

® Goldshede v. Cottrell) 2 M. <fe W., 20. Steadman t. Gooch, 1 Esp., 5. 

® lud. Contr. Act, s. 100. Kendal v. Marshall, L. E., 11 Q, B. D., 356, (364, 365). Ea?- 
parte Bosevear China Clay Company, L. E,, 11 Oh. D., 560. 

» Mills V. Ball, 2 B. ^ P., 457. 

^ Eolst V. Pownal, 1 Esp., 240, Bosevear China Clay Company, 2 L. E., 11 Oh. B., 660, 
Lickharrow v. Mason, 1 Sm. L. 0., 7th ed., 818 notes. 

® 2 Ex., 691. 

® Berndston v. Strang, per Sir W. Page Wood V. 0,, L. E., 4 Eq , 481, (491). 

^ 6 Ex., 543. Schotsmans Y.mLancashii'e and Yorkshire By, Co., L. E., 2 Oh., 332, (336), per 
Lord Ohelmsford. 

® Key V. Cotesworth, 7 Exoli., 595, and see Eoare v. Dresser, 7 H, JD. Oas., 290. 

» h. B., I 0. P, B., 47 5 44 L. J. 0. P., 161. 
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Where the piirehaser clmrtei^ a Rhip for ilie purpose of tli© carnage 
of the goods boiiglii hj him, ilie question, wliotlaer the transit is at end when the 
goods mv clelirerecl im board is^ is it the man’s own ship that receives the goods, 
01 has ho cooiiaieicMl wiih some one else qnd camex’ to deliver the goods, so that 
aeconliiig io iiie oinliiiary rule as laid down in BoMKnghr, Inglis,^ and contimially 
referred to as settled law upon the subject, the transitns is only at an end when 
the carrier has arrived at the place of destination and has delivered the goods.^ 
Whore the purchaser requires the goods to be placed on board a ship chartered 
by himself and about to sail on a roving voyage, the transit will be ended when 
the goods are on boards The question whether the vessel chartered by the 
buyer is to be considered his, own ship, depends on the nature of the charter- 
party. ‘'If the charterer is the owner for the voyage, that is, if the ship has 
been demised to him, and he has employed the captain, so that the captain 
is his servant, then a delivery on hoard such a chartered ship world bo delivery 
to the buyer ; hut if the owner of the vessel has his own captain and crew on 
board, so that the captain is the servant of the owner, and the effect of the 
charter is merely to secure to the charterer the exclusive use of the vessel, then 
a delivery by the vendor of goods on hoard, is not a delivery to the buyer, but 
to an agent for carriage.”^ But otherwise when the goods are only arrived in 
a vessel at a port for orders, though the vendee is to give orders for their 
ultimate destination.^ Where the contract is to deliver cargo free on board at a 
certain place, no mention being made of the destination of the cargo, it has been 
held in Bosemar v. China Olay Company, that the transit does not cease on 
shipment, and that the mere circumstance of the non-disclosure of the destination 
of the cargo is immaterial and does not affect the vendor’s right to stop in 
transit. 

Whether the transit is the original transit or a fresh one.— Other and 
more difficult questions arise when it is necessary to determine whether or not 
the transit upon which J;he goods are going when stopped, is the original or a 
fresh transit, or whether the goods have reached a place from which fresh 
orders from the purchaser are required to give them a new destination. 
This point has been dealt with in Bethell v. GlarJo and Company^ in the 

^ Per Lord Obeliuaford in Bohotsmems v. LanoasMre and Yorhhm By. Qo,^ L, 1,, 2 Oh,, 
{5S5). 

* a last., 381. 

* Bemdston r. Strang ^ L. B., 4 Eq , 481, (492). 

^ B&mdsion v. Strang^ L. B., 4 Iq., (490). 

® BBngamm on 8ale^ 856. * 

* Fraser v. Witt, L. B., 7 Iq., 64, 

’ L. B., 11 Oh. J)., 060. 

® U B., 20 Q. B. D., 615. 
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Court of Appeal. There, goods were pnrcliased hy merchants in London 
of mamifactnrers in Wolverhampton, the purchaser writing to the vendors 
directing them to consign the goods to the “ Barling Bowns^ to Melbourne, 
loading in the East India Docks.’^ The goods were delivered to carriers to be 
forwarded to the ship. The vendors being informed of the purchaser’s insol- 
vency gave notice to the carriers to stop the goods, but too late to prevent their 
shipment on board the Barling Bowns. The ship sailed for Melbourne, but 
before she arrived, the vendors claimed the goods from the shipowners as their 
property ; held that the transit was not at an end till the goods arrived at Mel- 
bourne. Lord Esher said ; There has been a difficulty in some cases where 
the question was, whether the original transit was at an end, and a fresh transit 
had begun. The way in which that question has been dealt with is this ; 
where the transit is a transit which has been caused either by the terms of 
the contract or by the directions of the purchaser to the vendor, the right of 
stoppage in transitu exists ; but, if the goods are not in the hands of the 
carrier by reason either of tlie terms of the contract or by the directions of the 
purchaser to the vendor, but are in transitu afterwards in consequence of fresh 
directions given by the purchaser for a new transit, then such transit is no 
part of the original transit, and the light to stop is gone. So also, if the pur- 
chaser gives orders that the goods shall be sent to a particular place, there to 
be kept till he gives fresh orders as to their destination to a new carrier, the 
original transit is at an end when they have reached that place, and any further 
transit is a fresh and independent transit.” 

Transit may not be ended even where the goods are wharehoused.— 
The transit, however, may not be ended even though the goods are deposited in a 
wharehouse to which they have been sent by the vendor on the purchaser’s order. 
In such cases, in order to determine whether the transit has ceased or not, the 
question to be asked in all cases of that and a like kind is, — in what capacity 
are the goods held by the wharehouseman or other custodian Has the person 
who has the custody of the goods got possession as an agent to fox'ward from the 
vendor to the buyer, or as an agent to hold for the buyer If he is an agent 
to forward, the transit is not at an end f' but if he is agent to hold for the buyer 
then the transit has ceased,^ although the place be not that of the ultimate 
destination of the goods.^ 

^ Blachhurn on Sale, 353. Bethel v. Glarh, L. R , 19 Q. B. D. (558), per Matliew J. 

® Smith V. Goss, 1 Camp., 282. Coates v. Railton, 6 B. & 0., 422. Jaohson v. Nichol, 5 
Bing. N. 0., 508. Ex^parte Barrow, in re Wordsell, L. R., 6 011 D., 783. 

® Leeds V. Wright, 3 B. & P.* 320. Soott v. Bettit, 3 B. & P., 469. Yalpij y , Gihson, 4 0. B., 
837. Bx-^parU Gihhes, L. R., 1 Oh. B., 101. Kendall v. Marshall, L. R., 11 Q* B. D., 356. 

* Bos-parte Miles, in re Issues, L. R., 15 Q, B. B., 39. Kendall v, Marshall, L. R., 11 Q, B, 
D., 356. , * 
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Whether goods are held by person as carrier or wharehonsemai.— 

The question whether, when the goods have reached their destination^ they remair^ 
in the hands of the carrier qiut carrier, or if landed, whether the wharehonse- ’ 
man is the agent of the buyer to receive them and hold them on the buyer s 
account, is, (as the question of possession is itself ambiguous) to be gathered 
from the intention of the parties, i- from their minor acts. If the possessor 
of the goods has the intention to hold them for the buyer, and not as agent 
to forward, and the buyer intends the possessor so to hold them for him, the 
transitus is at an end ; but says, Mr. Blackburn,^ I apprehend that both those 
intents must concur, and that neither can the carrier, of his own will, convert 
himself into a wharehouseman, so as to terminate the transitus without the 
agreeing mind of the buyer (James v. Griffin nor can the buyer change 
the capacity in which the carrier holds possession without his assent, at least 
until the carrier has no right w^hatsoever to retain possession against the buyer 
(JacJcson v. Nichol^y In James v. Griffin,^ the bankrupt sent his son to land 
the goods at the wharf where he was accustomed to have goods landed and 
kept until he carried them away in his own carts ; hut he at the same time 
told his son, that he would not meddle with the goods, and that he did not 
intend to keep them, and that the vendor ought to have them. The goods 
were, however, landed, hy the son's directions, at the wharf, and there stopped 
in transit by the vendor. The Court (Abinger 0. B., dissenting) hold the 
declaration made to the son to be admissible in evidence, although it was not 
communicated to the vendor or to the wharfinger ; and that such declaration 
showed that the bankrupt had not taken possession of the goods as owner, 
and therefore that the transitus, was not determined. Lord Abinger’s dissent 
to this, was based on the ground that the intention of the bankrupt not having 
been communicated to the wharfinger, the agency of the latter could not be 
affected by it, and that the transit was therefore ended ; His Lordship considoring 
that the result of the Court’s decision would he to protect underhand intentions 
of bankrupts, and to qualify the acts done by them in making contracts mtli 
any person wha might receive goods in their names. In the case of Jachon v. 
Nicholi^ the buyers made repeated demands for the goods after the arrival 
of the vessel, and before stoppage, but the master of the vessel refused delivery, 
and the Court held that the goods had not come into the possession of the buyer. 

That the carrier cannot change his character so as to become the 
buyer’s agent to hold the goods, without the latter’s assent, appears from the 
cases of Bolton v. Lancashire and YorJcshire By. and ex-parte Barrow J 

^ James v. Qriffin, 2M & W., 633. Whitehead v. Anderson, 9 M. W , 518 

^ BlaoktoB oix Sale, 364. * 2 M. & W., 623. 

^ 2 M. 623. « R., 1 0. E, 431 j 35 L. J. C. P., 137. 

^ 5 Bing. K. 0., 508. » U E?, 6 Ch. D., 783. 
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And. tlie case of Whitehead v. Anderson} is an antliority for the conyerse 
proposition that the buyer cannot compel a carrier to become his bailee to 
keep the goods, without the latter’s assent. And in ex-parte Gooper in te 
MoLaT'en} this principle was expressed by James L. J., as follows : — Wlien 
goods are placed in the possession of a carrier, to be carried for the vendor, 
to be delivered to the purchaser, the transitus is not at an end so long as the 
carrier continues to hold the goods as a carrier. It is not at an end until the 
carrier, by agreement between himself and the consignee, undertakes to hold 
the goods for the consignee, not as carrier, hut as his agent. Of course the 
same principle will apply to a wharehouseman or a wharfinger.” 

What is the actual delivery to the vendee which ends the transit.— 

The actual delivery to the vendee or his agent, which puts an end to the tran- 
situSj may he, as says Parke B., “ at the vendee’s own wliarehouse, or at a place 
which he uses as his own, though belonging to another, for the deposit of goods } 
or at a place where he means the goods to remain, until a fresh destination is 
communicated to them hy orders from himself } or it may be by the vendee’s 
taking possession by himself or agent at some point short of the original intended 
place of destination.”^ Lord Ahinger in the same case laid down the law to be 
well settled that in all cases of the sale and transmission of goods, the transitus 
is at an end when the property comes, either into the actual possession of the 
vendee, or, to that place where, by his authority, they are destined to come for 
his use and to await his orders, where there is nothing further to he done with 
the goods hut to sell them to a customer, or to apply them to his own use ; where 
in effect, there is to he no further change of possession till a change of property 
takes place, the transit is at an end.” As to this see also G. I. P. By, Go, v. 
Eanmandas Bamhison,^ The carrier may, however, become agent to hold the 
goods for the buyer, even though he claims to retain them until his Hen for 
freight is satisfied f whether he does in fact become such an agent, is, again, 
a question of intention ; where, however, there is any especial agreement between 
the vendor and purchaser as to the destination of the goods, the transit will, of 
course continue until the goods have reached that destination.^ 

1 9 M. & W., 518. See also Coventry v. Gladstone, L. H., 6 Eq., 44. 

s L. R., 11 Oh. D., 68. 

® Boott V. FettU, 3 B & P., 469. Rowe v. FicWord, 8 Tsunt., 83, 

^ Dixon V. Baldioin, 5 East., 175. 

® James v. Griffin, 2 M. 633, per Parke, B. 

® I. h, R., 14 Bom.jfe57. 

’ See Allan v. Gripper, 2 Or. & J., 218, hut see Grawshay v. Fades, 1 B. & 0., 181, 

® Benjamin on Bale, 867. Bx-parte Watson, in re Love, L. R., 5 Oh. D., 35, Bx-parte 
Bosevear, China Clay Company, L. R., 11 Ch. D., 560, (570). Bethel v. Clark, L. R., 
19 Q. B. D., 553, (559, 560). Jj, R., 20 Q. B. D., 615. ® 
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Yendee may anticipate termination of transit —Tlie vendee, liowever, 
may anticipate tlie terininatioii of the transit, by taking possession of the goods 
before the destinated place of delivery is reached ; this is clear from the remarks 
of Bowen C. J., in Kendal v. Marshall^ “where goods are sold to be sent to a 
particular destination, the transitus is not at an end nntil the goods have 
reached the place named by the vendee to the vendor as their destination . 
One exception, at least, is to be found to the principle here laid down ; the vendee 
can always anticipate the place of destination, if he can succeed in getting the 
goods out of the hands of the carrier. In that case, the transit is at an end, 
whatever may have been said as to the place of destination, and this shows that 
the real test (when delivery to the vendee is spoken of) is not what is said 
but what is done.’’ 

Part delivery. — But the tonsit is not terminated by a part delivery of the 
goods. There have been different expressions of opinion at various times as to 
whether the delivery of a portion of the goods, the subject of an entire con- 
tract, operates as a constructive delivery of the whole, so as to put an end to 
the right of stopping in transitu. But it has now been settled that the deli- 
very of part operates as a constructive delivery of the whole only when the delivery 
of part takes place in the course of the delivery of the whole, and the taking 
possession by the buyer of that part is the acceptance of constructive posses- 
sion of the whole, ^ But it seems that where a purchaser takes part shewing 
an intention acquiesced in by the carrier, to receive and take possession of 
the whole, that may be a constructive possession of the whole by the acquies- 
cense of both parties.^ And in Kemp v. Falk^ Lord Blackburn, in dealing with 
the question whether the delivery of part is a delivery of the whole, says : — 
It may be a delivery of the •whole. In agreeing for the delivery of goods 'with 
a person you are not bound to take an actual corporeal delivery of the whole in 
order to constitute such a delivery, and it may very -well be that the delivery of a 
part of the goods is sufficient to afford strong evidence that it is intended as 
a delivery of the whole. If both parties intend it as a delivery of the whole, 
then it is a deliveiy of the whole ; but if either of the parties does not intend it 
as a delivery of the whole, if either of them dissents, then it is not a delivery of 
the whole. I had always understood the law upon that point to have been an 
agreed law, which nobody ever doubted since an elaborate judgment in Dixon 
V* Yates'^ by Lord Wensleydale, who was then Parke J. The rule I have always 

^ L. it., 11 Oh, D., (360)5 see also Whitehead v. Anderson^ 9 M. & W., 618, (634(). Oppen» 
lieim V. Bussell, 3 B. & T., 54 

® BoUm Y. Lanchashire and Yorlcshire By. Go., L. R., 1 0. f*., 431, per Willes J. 

® Jones v. Joms, 8 M. & W., 431, 

^ L. R., 7 App, (686). 
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understood, from tliat time down to tlie pi’esent, to Ibe tliat the delivery of a 
part may "be delivery of tlie whole, if it is so intended, hut that it is not such 
a delivery unless it is so intended, and I rather think that the onus is upon 
those who say that it was so intended.” 

The right may he defeated hy an assignment to a second purchaser 
whilst the goods are in transit.—Although the right does not cease on the 
huyer’s re-selling the goods, while in transit, and receiving the price, hut 
continues until the goods have been delivered to the second buyer, or to 
some person on his behalf, ^ which proposition is founded on the principle 
that a second vendee of a chattel cannot stand in a better position than his 
vendor,^ yet where the buyer (rightfully^) obtains a bill of lading or other 
document of title to the goods, and assigns it while the goods are in 
transit to a second buyer, who is acting in good faith, and who gives for 
them valuable consideration, the right of stopping will be defeated.'^ Although 
the mere fact that the purchaser of goods has resold them, and that the bill 
of lading has been made out in the name of the sub-purchaser, does not put an end 
to the transit us, or destroy the right of the original vendor to stop the goods 
ill transitu.^ It is, as has been mentioned, further necessary, that the assign- 
ment of the bill of lading to be effective against the right of stopping, must be 
an assignment by tbo buyer to a second buyer who is acting in good faith, thus 
if such second buyer should be aware that the consignee was insolvent, and then 
takes the assignment for the purpose of defeating the right to stop in transitu 
thereby intending to defraud the consignor out of the price, he will he acting 
maid fide, and will he held to stand in the same situation as the consignee.^ 
But the mere fact that the indorsee has notice that the vendor has not been paid, 
is not sufficient to establish malafidesd In Salomons v. Nlssen,^ the criterion is 
said to be “ docs the purchaser take the bill of lading fairly and honestly,” or 
“ without notice of such circumstances as rendered the hill of lading not faiidy 
and honestly assignable.” But although a bill of kdhig may have been en- 

* Ind. Ooutr. Act, s« 101, Golding Davis ^ Co., Ld,, in re Knight, L, R., 13 Oli* D., (633), 
{63Gj. 

Diwon v« Tates, 5 B. & Ad., 313, (339), but see the remarks of Lord Fitzgerald in Kemp 
V. Kdh, L. B., 7 App. Oas., (590). 

® The word rightfully is not made use of in the Contract Act, but it can hardly be sup- 
posed that it was intentionally omitted ; it is probable that Courts in India would 
follow iliO English law, which holds that the obtaining of the bill, must be rightful, and 
at all events no Court would be justified in upholding a fi’aud, 

^ Ind. Contr. Act, s. 102. Senhgns y Usbounie, 8 Scott. N. R., 605, (521). 

® Golding Davis ^ Go., Dso-parte, in re Knight, h. R., 13 Ch. D., 628. 

® Gumming v. Brown, 9 East., 514. 

Gumming v. Brown, 9 East., 506. ^ 

® Z T. R., 674, (631). 
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dorsed to a hond fide pnrcliaser, it is as I liave pointed out necessary to defeat 
stoppage tliat the bill of lading slioiild have come into Ms possession witli the 
autliority of the vendor. If it be stolen from Mm, or transferred without Ms 
antliority, a subsequent hond fide transferee for value cannot make title under 
it, as against the shipper of the goods.^ This dictum is, however, confined in 
its terms to the original transfer of a hill of lading deliverable to the assigns of 
the shipper,® 

The assignment must be for valuable consideration. Past debt— The 

assignment to defeat the right of stoppage must be for valuable consideration. It 
has been held in Badger v. Comgjioir B'Bscompe de Faris^^ that the forbearance or 
release of an antecedent claim is not a good consideration for an indoi*sement of a 
Mil of lading, so as to defeat an unpaid vendor’s right of stoppage in transitu ; In 
that case Sir Joseph hTapior said : — “ Doubtless the vendor’s claim cannot prevail 
against the claim of a transferee for value given on the faith of a negotiable 
security, fairly and honestly taken : to the extent to which he has so given value 
lie has a prior claim. But the rule is founded on the reason of it, as already 
explained; cessmte rat lone, cessat ijosa lex. Where there is no advance made or 
value given upon the faith of the documents ; where the object is simply by a 
sweeping clause to gather in whatever may be got to recoup the creditor of a 
debtor who had become insolvent for an improvident advance made upon the faith 
of a totally different secuiity ; where upon the true construction of the assign- 
ment, no interest passed that would place the assignee in a better position than the 
assignor, and the bills of lading which subsequently came to hand were trans- 
ferred expressly in performance of the agreement in this assignment and without 
such other consideration whatsoever, it appears to their Lordships that such a 
transfer so made, and under such circumstances, cannot be held to defeat the 
vendor’s claim.” But in the Chartered Bank of India, Australia and China v. 
Menderson,^ where A, a certain merchant in London and who had a place of 
business in Hongkong, pa^rchased goods for shipment from B and paid for them 
by his acceptances of B’s drafts against the shipment, on the terms that A 
should send them to his firm at Hongkong, and that the proceeds should be 
remitted to A in bills specially to meet such acceptance. A’s firm at Hongkong 
owed a large sum to the chartered Bank, and were under engagement to secure 
the debt by depositing shipping documents with him. And being threatened 
by the Bank, with immediate legal proceedings, they promised the bank that if 
they would forbear to take such proceedings and would release them from their 


Ouemey v. Behrend, 3 EL «& BL, 634!. Shuster v. McKellaf, *11 El. & Bl., 722. 
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oTbligation to deposit sMpping docmnents, they would deposit witli tlie Ibank kills 
of lading for goods of a certain value, upon tlie understanding that tlie bill of 
lading, or the goods represented therein, should be returned to them upon pay- 
ment of a sum equivalent to the value thereof. On the 14th December 1866, the 
bill of lading of the goods pumhased from B, was accordingly endorsed to the 
bank, which had no knowledge of the terms made with B, and it was returned by 
the bank, according to agreement, on the receipt of an equivalent sum ; Sir Bar- 
nes Peacock who delivered the judgment of their Lordships of the Privy Council 
said : — “ The bill of lading having been endorsed to the bank for a valuable con- 
sideration and without notice, passed the legal interest in the goods to the bank. 
Apparently from the statement in the answer, the goods were actually delivered 
over to the bank, so that the legal interest passed to the bank not only by the 
delivery of the goods, but by the endorsement of the bill of lading. But even, 
assuming that the bank did not obtain actual delivery of the goods, there is no 
doubt that the indorsement of the bill of lading for valuable consideration, passed 
the legal interest in the goods to the bank. There is a distinction between 
this case and the one which was cited of JRodger v. Goynptoir D’Esconijpte de 
Faris} In that case the question was, whether the goods could be stopped in 
transitu, and whether the endorsement of the bill of lading prevented the unpaid 

sellers from stopping the goods in consequence of the insolvency but the 

present case differs from that case inasmuch as on the 14th December 1866, the 
hill of lading was in the hands of Lyal Still and Company (the Hong- 
kong branch of A’s firm,) and they indorsed and handed it over to the hank 
for a valuable consideration How it must he taken that the con- 

sideration for the deposit ...... of the hill of lading was the release ... from the 

original contract to supply shipping documents of China produce, the substitu- 
tion of a new agreement, and the abandonment of the threatened legal proceed- 

ngs. Their Lordships are of opinion that the transfer of the hill of lading 

in this case was for a valuable consideration. Tliijf case differs entirely from 
Badger's case because tlie hill of lading in that case was not handed over at 
the time, but was handed over in pursuance of the agreement generally, to 
hand over all hills. In this case it was handed over specially at the time in 
consideration of the release, and of the abandonment of proceedings for not 
delivering over the shipping documents. It therefore appears that the hank 
did obtain the legal right to the goods by the indorsement of the bill of lading 
for a valuable considei^ation, and whether they afterwards actually received 
possession of the goods or not, tkey had a legal title to them, without notice, 
and that legal title was not applied by the equity arising out of the circum- 
stanees- under which the goods were sold by B. The effect of their Lordships’ 
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Judgment was therefore to decide that the hank by forbearing to sue, and 
the release from the obligation to deliver shipping documents, gave valuable 
consideration, and that the legal interest in the goods passed by the indorse- 
ment of the bill of lading, and that B could not enforce his claim against 
the proceeds of sale received by the bank in respect thereof. The view, how- 
ever, that past consideration was not a good consideration was dissented from 
in Leash v. Scott} There, Geen and Company, the consignees of certain goods 
were indebted to the plaintiffs ; on the 1st January, they applied to the plaintiff 
for a further advance, which he agreed to make on being first covered. Geen 
and Company promised to give him cover (not naming anything in particular) 
and the plaintiff advanced them a fm’ther sum of £2,000, the plaintiff being 
content with their promise. On the 4th January, the bill of lading of the 
goods in question consigned by the defendants to Geen and Company, came 
to the possession of the latter, who on the following day, deposited it with the 
plaintiff in fulfilment of their promise to cover Mm. ISTo question turned on 
the quantity of the property so handed over, nor in any way as to the validity 
of the transfer. It was admitted that the plaintiff was a bond fide holder of the 
bill of lading for valuable consideration. But the defendants contended that 
though the plaintiff was such holder effectually as against Geen and Company 
and their assignees, if they had become bankrupt, or any one claiming through 
or against them, except the defendant, yet they, the defendants, had not lost 
their right to stop in transitu and that the right of stopping was available 
and effectual against every one, except the assignees of a hill of lading for 
valuable consideration, and unless that valuable consideration had been got by 
means of the bill of lading ; that if such consideration were past, it was not 
such a consideration : and that snch right was only defeated where there was 
a transfer for present considci’ation. And in support of this contention relied on 
Badger v. Gomptoir B'BJscompte de Parish Bramwell J. said: — “Wo think that 
case jnstifies the argument and is in point. There may be differences in the 
facts of the two cases, but the ratio decidendi was clearly that advanced for the 
defendants in the present case. We are not bound by its authoidty, but we need 
hardly say, that we should treat any decision of that tribunal with the greatest 
respect, and rejoice if we could agree with it. But we cannot, there is not a 
trace of such a distinction between past and present consideration to be found in 
the books. It is true there is no decision the other way, hut wherever the rule 
is laid down it is laid down without qualification, viz.^^ that a transfer of a bill of 
lading for valuable consideration to a homt fide transferee defeats the right of 
stoppage in transitu. It is true no doubt, that opinions must be taken secundam 
subjectam mater iam^ but it is strange that no Judge, no Counsel, no writer, ever 
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guarded Mmself against appearing to lay down the rale too widely by mention** 
ing this qualification, if lie thonght if existed. We cannot help saying then, 
that not only is the case a novelty, but it is a novelty opposed to what may be 
called the silent authority of all the previous Judges and writers who have dealt 
with the subject. More than that in Yerfiie v. Jeivell,^ where Lord Eilenborough 
goes out of his way to say that the plaintiff was a transferee for valuable con- 
sideration so as to defeat the right of stoppage, he puts it, not on the ground 
that the consideration was past, as was the fact, but on the ground that the 
transferee had notice of the transferor’s insolvency. Further it is noticeable 
that this point does not seem to have been mentioned in Bodger v. Gom^toif 
D'JEscompte de Paris, till the reply. Still further, with all respect be it said, the 
reason given in the judgment is not satisfactory ; it is said ‘ the general rule, so 
clearly stated and explained by Lord St. Leonards in the case of Mangles v. 
Dixon, ^ is, that the assignee of any security stands in the same position as the 
assignor as to the equities arising upon it.’ No doubt, but that rule does not 
apply here. Lord St. Leonards said that with reference to a case where the 
title was to a chose in action, an equitable title only, or dropping such an expres- 
sion, a right against a person liable on a contract, and he held that the assignee 
of that right was in the same situation as the assignor. Here the plaintiff’s 
title is, as it was in Bodger v. Gomptoir D^PJscompfe de Paris, a title to property 
in ownership, and to use the old expression, a legal right. If besides dealing 
with the authorities, we look at the reason of the thing, we are led to the same 
conclusions, all the arguments of Mr. Justice Buller in LicJcharrow v. Mason, ^ 
apply to such a case as the one before as. Practically such a past consideration 
as is now under discussion, has always a present operation. It stays the hand 
of the creditor.” 

The right will not he lost until conditions of the hill of lading are 
performed. — And further it appears that if the bill of lading contain conditions, 
every endorsee will take it, subject to such conditions,^ and will gain no right 
thereunder until the conditions he performed.'’* 

How stoppage made where instrument of title is assigned to secure 
specific adTance.— But where the bill of lading or other instrument of title, ^ 

^ 4 Camp., 31. 

2 3 H. L. Oas., 702. 

^ 2 T. R., 63, (75). 

Barrow v. Coles, 3. Camp., 92. 

^ As to what are instruments of title See G. I. P. By. Go. v. Eanmandas BainUson, 
I. L. B., 14 Bom., 57, (67), and the English cases of Gu%n v. Bolchow, L. B., 10 Ch., 
491. Kemp v. Palh, L. B., 7 App. Cas., 573. Bryans v. Kiss, 4 M. & W., 776. 
Aherman v. Eumphrey, 1 0. & P , 53. McJEioan v. Smith, 2 H. L. Cas., 309. Zwinger 
V. Samuda, 7 Taunt, 265. Lmas v. Dorrien, 7 Taunt, 278. ® 
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to goods in transit, is assigned by the buyer of such goods by way of pledge 
to secure an advance made specifically upon it, in good faith, the seller cannot 
stop the goods in transit except on payment or tender to the pledgee of the 
advance.^ The goods cannot be retained as a security for a general balance of 
account, but only for the specific advance made upon the security of the bill of 
lading. This principle is laid down in Spalding v. Buding bat before referring 
to that case, the previous case of in re WestzintJius^ should be noticed, which case 
shows that the right is not defeated absolutely by a pledge of the bill of lading, but 
it remains, subject to a lien for the endorsee’s demand. There, Lepage and Com- 
pany having purchased twenty-three cashs of oil from Westzinthus, who drew a 
bill of exchange on Lepage and Company for the price . This bill and the bill of 
lading were transmitted to certain agents of Westzinthus with instructions to 
deliver the bill of lading to Lepage and Company upon their accepting the bill 
of exchange ; the bill was accepted by, and the bill of lading made over to, 
Lepage and Company. Hardman and Company who were brokers and who were 
in the habit of making advances in cash and by acceptances to Lepage and 
Company upon goods placed by them in the hands of Hardman and Company 
for sale, had previously to the bill of lading of the oil being made over to 
them, advanced to Lepage and Company upon various goods, all of which were 
in their possession, £6,700 ; and they subsequently at the request of Lepage and 
Company accepted their draft for £1,500 as a further advance upon the goods 
already in their hands, and also on the 23 casks of oil which had not then arrived : 
The bill of lading for the oil was thereupon endorsed and made over to Hard- 
man and Company. Subsequently a further advance of £1,000 was made by 
them to Lepage and Company, a bill of lading of another cargo of oil being 
endorsed and delivered to them as security. Lepage and Company became 
bankrupts, and their acceptance of WestKinthus’s bill was dishonoured. 
Subsequently to this the 23 casks of oil arrived, and the agents from West- 
zinthus thereupon gave notice to the captain of the vessel in which the casks 
arrived, not to deliver to Lepage and Company, and demanded themselves de- 
livery tendering to the captain the amount of freight, but no tender was made to 
Hardman and Company of the advances made by them. The captain delivered the 
oil to Hardman and Company under an indemnity. At the time of the bankruptcy 
of Lepage and Company, they wei*e indebted to Hardman and Company to the 
amount of £9,271, who held goods of Lepage and Company which had actually 
arrived, of which the net proceeds when realized were £9,961, and they also 
held the bill of lading of the 23 casks of oil of which the net proceeds 
when sold amounted £831, and the bill of lading of tbe other cargo of oil which 
cargo when sold amounted to £1,106, making a total of £11,399. Out of this 
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sum Hardman and Company paid themselves £9,271 due as aforesaid and 
deposited £1,437, the amount of the two parcels of oil, to abide the result of an 
award, and paid over the residue to the assignees of Lepage and Company. 
The arbitrators appointed to decide the claims on the oil made by Westzin- 
thus and the assignees of Lepage, decided that Westzinthus had by virtue of 
the demand and attempted stoppage in transitu, a preferable right, either at law or 
in equity, to the general creditors of Lepage, but allowed him only a proportion 
of 18 per cent, on the proceeds of his goods, considering that the goods deposited 
by Lepage with Hardman and Company should be proportionately charged 
with the payment of the debt due, disallowing the equity claimed by Westzinthus 
to oblige Hardman to pay himself out of Lepage's own goods. A rule being 
obtained to set aside the award, Denman C. J,, said As Westzinthus would 
have had a clear right at law to resume the possession of the goods on the 
insolvency of the vendee, had it not been for the transfer of the property and 
right of possession by the endorsement of the bill of lading for a valuable 
consideration to Hardman, it appears to us, that in a Court of Equity, such 
transfer would be treated as a pledge or a mortgage only, and Westzinthus 
would he considered as having resumed his former interest in the goods, subject 

to that pledge or mortgage We therefore think that Westzinthus by his 

attempted stoppage in transitu, acquired a right to the goods in equity (sub- 
ject to Hardman and Company’s lien thereon) as against Lepage, and his 
assignees, who are bound by the same equities that Lepage was. And this 
view of the case agrees with the opinion of Mr. Justice Bulier in his comment 
on the case of 8nee v. Prescott in Lichharrow and Mason} If, then Westzinthus 
had an equitable right to the oil, subject to Hardman’s lien thereon for his 
debt, he would hy means of his goods, have become a surety to Hardman 
for Lepage’s debt, and would then have a clear equity to oblige Hardman to 
have recourse against Lepage’s own goods, deposited with him to pay his 
debt in case of the surety; and all the goods of* Lepage and Westzinthus 
having been sold, he would have a right to insist upon the proceeds of Lepage’s 
goods being appropriated, in the first instance, to the payment of the debt.” 
The Contract Act is, however, entii*ely silent as to this right to have all the 
pledgee’s goods appropriated to the discharge of the pledgee’s claim before 
any of the goods compxnsed within the bill of lading are so applied. In Spalding 
V. Ending,^ where the plaintiffs were merchants residing at Stralsund, and 
their agent sold on their behalf to one Thomas a quantity of wheat, the price 
to be drawn for on Thomas at three months’ date payable in London on handing 
invoice and bill of lading. The plaintiffs shipped the wheat, sent the in- 
voice and hill of lading to Thomas, and drew npon him as agreed. Before 
the arrival of the vessel carrying the wheat, Thomas, in consideraiion of the 

* 6 last., 29 not®. '' * ^ ^76, 
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l)iitable to any fault or laches on his part. Thus where an agent defended on 
account of his principal a suit brought on breach of contract to deliver, which 
suit was decreed in full in favour of the plaintiff ; the agent was held entitled to 
recover the amount of damages sustained by him in defending such suit.^ So where 
a principal sent his factor abroad and commissioned him to draw on foreign mer- 
chants, which he did, and so stated in the account which he furnished to his prin- 
cipal, and the principal gave credit for the bills drawn, as for cash, but by his 
contrivance the bills were not accepted ; it was held that the factor could not be 
concluded by his account, and was entitled to be paid.^ So where an auctioneer 
had under authority sold an estate, the title of which was objected to, and refusing 
to return the deposit, was sued to compel him so to do, whereupon he after notice 
to his principal to defend the suit, which the latter refused to do, repaid the de- 
posit and paid all costs of the suit which had heeu incurred, together with the costs 
of his own attorney and the duties on the sale, and sued his principal to recover the 
expenses so incurred by him : it was held that he was entitled to recover the moneys 
paid on all other accounts than those of costs, as to recover costs there should have 
been a special count, and there being no such count the plaintiff could not i^ecover 
costs under the action as framed which was one for paid only. But there is little 
doubt that he would have been entitled to recover all the costs also, had the action 
been rightly framed.^ So where a merchant in London sold, on commission for a 
merchant in Sweeden, three cargoes of timber to arrive, and the Sweedish mer- 
chant drew on the London merchant a hill of exchange for pai^t of the produce. The 
Sweedish merchant then consigned two of the cargoes to H. and Company of Lon- 
don, directing them to deliver to the London merchant the bills of lading, on the 
latter making acknowledgments (which the Sweedish mei'chant had no right to re- 
quire) and on accepting a bill of exchange for the remaining produce of the three 
cargoes according to the account sale made out by the Sweedish merchant. The 
London merchant gave a notice to H. and Company that he claimed the bills of 
lading without performing* any part of the conditions, and on a subsequent occa- 
sion obtained possession of the bills of lading on the understanding that he would 
perform the conditions, and although he did not give the required acknowleg- 
ment he accepted the bill, which H. and Company negotiated, and paid over 
the proceeds to the Sweedish merchant— held, in a suit instituted by the London 
merchant against H. and Company and the Sweedish merchant, that H. and 
Company were bound by the notice of the London merchant's rights, who was 
entitled to be re-imbursed by H. and Company to the extent of the money re- 
ceived on the bill, the monies paid by him for or in respect of the three 

# 
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cargoes, so far as these sums were not covered hj tlie proceeds of the two car-* 
goes received.^ So in Brittain v. Lloyd, ^ where an anctioneer was employed hy 
a dealer to sell an estate by auction, which was bought in at tbe sale, and the 
Commissioner of Excise refused to remit the duty thereon, and ultimately com- 
pelled the auctioneer to pay it, held, that he might recover the duty from his 
employer in an action for money lent which is maintainable in every case in 
which there has been a payment of money by the plainti:® to a third party, 
at the request of the defendant, with an undertaking, express or implied, to 
repay the amount, and it is immaterial whether the defendant is relieved from a 
liability, by the payment, or not. It is however as yet undecided, whether a com- 
mission agent is entitled to be indemnified out of the proceeds of his principal’s 
goods sold by him against all liabilities incurred by him, including the amount 
of an accommodation bill drawn by the principal, and accepted by such agent.”^ 

The agent will be entitled to be indemnified for payments made by 
him in accordance with the custom of particular markets.— In Bayley v. 
WilMns,^ the defendant ordered the plaintifi a stock- broker to purchase for him 
20 shares in a certain railway at a certain price, which the plaintiff did accord- 
ingly. The defendant paid the amount with commission and the transfer was 
made. Before the sale a call had been made, but was not then due, and no 
mention was made of it. Immediately after the sale the vendor paid up the 
call, though not then due, which it was necessary under 8 and 9 Vic. c. 16, 
s. 6 to do in order to make the transfer. The plaintiff pursuant to a rule of 
the Stock Exchange paid the amount of the call over to the vendor : — held, that 
the defendant in employing a broker on the Stock Exchange, must be taken to 
have contemplated that which was the rule of the Stock Exchange, and that the 
plaintiff was entitled to recover from the defendant the amount paid over in an 
action for money paid to the defendant’s use. So where the custom of a parti- 
cular market compelled an agent, who had contracted under instructions from 
his principal for the purchase of shares of a certain Qompany, to pay the price 
of the shares to the person from whom he had bought them, the agent was held 
entitled to recover such sums from the principal, (although the contract could not 
be completed by transfer before the winding of the Company), as at the time the 
payment was made, the contract had not been ascertained to he void under 
s. 153 of the English Companies Act under 1862 (s. 197 of Act VI of 1882). ^ 
So also where a sharebroker was employed to buy shares on a particular market 

^ Dresser v. Hoare, 2 Jar. N S., 1151. 26 L. J, Oh., 51. 

^ 15 L. J. Ex., 43. 

® Mood v, Stallyhrass, L. R ,*3 App. Oas , 880, 38 L. T., 826. 

^ 18 L J. 0. P., 273. 

® Whitehead v. Izod, Cha!pman v. Bhe;pherd, L. R., 2 0. P., 228. See sIbo Beth Mull 
Ohoga Mull, I. b, R,, 5 Oalc., 421. 
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where the usage was, that where a purchaser did not pay for his shares within 
a given time, the vendor, giving the purchaser notice, might re-sell and charge 
him with the difference on a re-sale ; and the broker acting under authority 
bought at such market in his own name and was compelled to pay a difference 
on the shares, through the neglect of the principal to supply funds, it was held 
that he might sue his principal for the money so paid.^ ]?or further oases on 
this point, relating to the right to indemnity for payments made in accordance 
with the rules of the Stock Exchange see the cases collected in Campbell on 
Sale and Agency, pp. 442-448. 

Agent acting without default incurring losses is entitled to be 
indemnified. — Further if an agent has, without his own default incurred losses 
or damages in the course of the business of the agency, or in following out 
the instructions of his principal, he will be entitled to be compensated there- 
for ; but yet it is not every loss or damage for which the agent will be entitled 
to reimbursement from the principal, for the principal is only liable for such 
losses and damages as are direct and immediate, and naturally flow from the 
execution of the agency.^ Thus in Duncan v. the plaintiff’s brokers on 

the London Stock Exchange bought for the defendant certain shares for the 
account of the 15th July 1870, and on that day by his instructions carried 
them over to the account of the 29th July, and paid differences amounting 
to £1,688. The defendant and various others, principals of the plaintiff, not 
having paid the amount due from them in respect of the contract of the 16th 
July, the plaintiffs became defaulters and in conformity with the rules of the 
Stock Exchange, they were declared defaulters and theii* transaction closed. On 
the closing of the account a further sum became due from them in respect 
of differences upon the contracts carried over by them for the defendant. 
The plaintiffs paid a dividend of 6s. 6d. in the pound and a further dividend 
was expected, A suit was brought in the name of the plaintiffs, but for tbe 
benefit of their creditors,^ to recover the sum of £6,013, which included the 
£1,688 as well as the sum which the defendants became liable to pay upon 
their being declared defualters, held that the defendants were not liable for 
anything beyond the £1,688, there being no implied promise by a principal 
to his agent to indemnify him for loss caused, not by reason of his having 
entered into contracts which he was authorized to enter into by the principal, 
hut by reason of his own insolvency. Blackburn J., said : There was no failure 
by the defendants in any part of their undertakings, there was no evidence 
that the insolvency of the plaintiffs was occasioned by reason of their having 
entered into contracts for the defendants, it is consistent with the evidence that 
the plaintiffs could have become insolvent precisely at the same time as they 

^ TolM T. StahUsj 12 Q. B., 765. » Story, 83% 841. ® B., 8 Ix., 242. 
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did if they had not entered into any contract for either of the defendants. 
The plaintiff’s insolrency was, so far as regards the defendants, entirely the 
I’esnlt of their own default.” Where, however, the loss which the agent has 
incurred has arisen hy his own default, e. g.^ by reason of his insolvency, and 
not hy reason of his having entered into contracts which he has been authorized 
to enter into, there is no promise which can be implied on the part of his 
principal to indemnify him.^ 

Indemnity for loss from imprudent acts done within the authority.™ 
The agent has moreover a right to be indemnified against the consequence 
of even imprudent acts done, within the authority conferred, and without 
neglect and fraud on his part. Thus in Overend Guerney v. Gihh,^ where 
oei'tain directors were authorized, under the Articles of Association of the 
Company incorporated for the purpose, to purchase and acquire, under cer- 
tain stipulations as to guarantee or otherwise as might be agreed upon, 
the business of Overend and Gnerney and Company as it then stood ; and 
the directors purchased the whole business including all tbe assets and liabi- 
lities, taking as a guarantee of the value of the assets a security which the 
Court subsequently found sufficient j no charge of any fraudulent character 
was made against the directors, or of any breach of duty, or of any negli- 
gence, or of their not having done honestly what they considered to be their 
duty towards the Company ; but they were sued by the Company and sought to 
be made liable for all the loss which was sustained in consequence of the failure 
of the Company a short time after it was incorporated, on the allegation that 
they were trustees for the Company, and that in purchasing the business they 
did an act so improvident and imprudent that it amounted to crassa negligentia 
and consequently to a breach of trust ; Lord Chelmsford in giving judgment on 
the case, said : — They (the directors) did it (purchased), it is admitted honestly 
and fairly, and believing that they were doing it in discharge of their duty, and 
it seems to me to be a very strong and unusual thing for a suit to be now 
instituted to make the directors liable for the loss which has occurred under these 
circumstances. In fact, it amounts to this ; an agent (because these directors 
are really more in the character of agents than of trustees, they are naanclatories), 
an agent being authorized to do an act, which act is in itself an imprudent one, 
and which the principal ought never to have authorized to be done, is when the 
loss is occasioned by his having done the act, to be made liable for it. That 
certainly is rather a startling proposition, and one which it would require a 
great deal of argument to lead me to adopt.” 

No iEdemnity where the agent is unskilful ™It has, however, been 
held that although an agent is entitled to be indemnified against the conse- 

^ Dmoan v. HUlf L. E., 8 Ex., 242. ® L. B. , 5 H. L., 494, ^ 
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qiiences of Mb lawful acts, yet, if lie is a paid agent, and conducts Mmself 
witli suck unsldlfulness as to incur unnecessary expenses, ke cannot recover 
from kis principal ; tkus in Oa^p v. Topham} wkere an auctioneer was em- 
ployed to sell an estate, and on keing asked by tke solicitor of kis principal 
wketker ke kad taken proper precautions to avoid payment of certain duties 
payable under Statute in tke case of tke property being bougkt in, and having 
replied in tke affirmative ; and it afterwards turned out tkat ke was liable 
to pay suck duties, and ke on compulsion did so, and sued kis principal for tke 
amount, tke agent was keld not to be entitled to recover, be having war- 
ranted tkat proper precautions kad been taken to prevent tke duty attacking in 
tke event of tkere being no sale, tbougk both parties were mistaken in the 
law. But it has been held by Wilde C. J. and Maule J., tkat wkere an agent 
compromises an action which he might have defended with some chance of 
success, but uses bis best discretion in acting as ke did, ke may require kis 
principal to indemnify Mm for tke amount ke has paid,^ but this appears to 
have been dissented from by Cresswell J. 

No indemnity for voluntary advances.— Where an agent makes a 
voluntary or officious payment, though for tke benefit of kis principal, ke will 
not be entitled to be indemnified therefor.^ Tkus where goods were skipped 
under a bill of lading wkieb stated tkat freight kad been paid, and this bill of 
lading was endorsed over for value to the plaintiff by one Wylie, who endorsed 
it over to tke defendants, for tke purpose of making a sale of tke goods, which 
tke defendants did at public auction, and when called upon by tke purchasers 
to make delivery, found that the goods had been stopped for freight, which 
had not as it turned out been paid as stated in tke bill of lading. Tke defen- 
dants in order to get tke goods, paid tke freight, delivered the goods and 
received tke price, but in accounting to tke plaintiff claimed to retain tke 
amount paid by them as freight ; keld by Lord Tenterden tkat tke defendants 
kad made tke payment in their own wrong, and were not entitled to make tke 
deduction.^ 

Indemnity for payments without special instruction, but adopted — 
In Sentance v. Mawley,^ tke plaintiff a broker bougkt for tke defendant three 
lots of sugars numbered 67, 68, and 69, the prompt day being tke 20th 
July ; by tke terms of sale payment was either to be made by cask on the 
20tk July, by acceptance at seventy-one days from May tke 14tk, or on delivery 

^ 6 East , S92. See also Rolls Abr , 125, pi. 10. 

^ Vetfmm v, Kehle, 19 L. J. 0. P., 327. 

® Mdmi^ton v. Wright, X Gamp , 87, 88. *■ 

^ Emard v. Tucker, 1 B <fe Ad, 712. See also Child v. MorUy, BT. E., BIO, (61$), 
Stokes V. Lewu, 8 T. It , 20. 

® IS 0. B, m S., 458. 
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of the warrants. On the 25th May the plaintiff, according to the usage of 
trade, at the request of the defendant, paid the price of lot 67, and obtained for 
it a warrant and cleared it at the custom house. He, at the same time, but 
without special instructions from the defendant, paid the price of lots 68 and 
69 and obtained warrants for the same. The defendant not only knew that 
this was a common practice amongst brokers, and that the plaintiff had 
acted in a similar manner in similar sales made on bis behalf by the plain- 
tiff, bat he was informed by a clerk of the plaintiffs that these lots had been 
paid for ; on the 22nd June, the defendant sent instmctions to the plaintiff 
to clear lot 68. On the same day but before those instructions could in 
the usual course of business be acted upon, a fire broke out at the wharehouse 
and the sugars were destroyed. The Court held that the plaintiff was en- 
titled to recover the payment made by him on account of lot 68, on the ground 
that the defendant hiid adopted by his order of the 22nd June, the pay- 
ment already made by the plaintiff.^ So in Gornwal v. Wilson^^ the defen- 
dant a merchant in London sent orders to the plaintiffs, merchants in Eiga, 
as his factors to buy some hemp at a limited price ; the plaintiffs exceeded the 
limit by £25, but saved a sum in freight exceeding the loss in price, and the de- 
fendant refused to accept the hemp on arrival in London, yet, although expressly 
by letter refusing the contract, shipped the goods on a new risk instead of dispos- 
ing of them in London : and in a suit brought by the plaintiff, to recover his com- 
mission charges and expenses, sought to prove a custom whereby he became the 
factor of his factor ; the Court held that the acts of the defendant after the 
arrival of the goods, were not the acts of a factor, and that it was clear from 
the manner in which he acted, that he desired to have the goods at a lower price, 
and meant to take them as his own notwithstanding what he said, and that he 
must by his acts be held to have waived the right of disowning the contract, and 
must account to the plaintiff according to the price he paid. 

Where there is a special contract, which is in itself ultra vires, if 
the principal adopts the contract he must indemnify the agent against its 
burdens. — Where an agent on behalf of his principal makes a special con- 
tract, in itself ultra vires, in order to fulfil which he incurs special expenses ; if 
the principal adopts the benefit of that contract, he mnst in equity also bear its 
burdens ; thus where a master of an ordinary seeking ship entered into a charter- 
party, under seal, to carry troops from Mauritius to England, and stipulated 
that he would make certain alterations in the ship, in order to enable him to 
carry the troops, and at the Cape of Good Hope, entered into another charter- 
<* 

^ As to adoption of acts done by agent for which act agent is entitled to be indemnified. 

See Eartas v. Bilhons, Ii. R., 22 Q. B. D., 264. 

^ 1 Ves., 60a 
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3arty, not Tiiider seal, to a similar effect, and made tte specified alterations and 
3aid money and drew bills to meet tlie expenses necessary to the making of the 
ailterations, and the voyage was performed ; held that although the master had 
QO lien for expenditure made in the ordinary discharge of his duties as master, 
yet in equity he was entitled out of the freight earned to he paid the advance 
made and to he indemnified against the hills.^ This decision was approved in 
Seymour v. Bridge,^ 

Indemnity must be for a legal act* — The transactions out of which the 
payments, expenses, advances or charges, made hy an agent arise, must, however, 
he of a legal nature. In Josephs v. JPehrer,^ the defendant had employed the 
plaintiff a broker to purchase ten shares in an Association called the Equit- 
able Loan Bank Company.’^ The shares had not at that time been distributed, 
and the plaintiff was to buy them for the coming out. It appeared that the 
Company professed to have a capital of £2,000,000 in shares of £50 each ; that 
a deposit of one pound per share was required on delivery of certificates for 
shares, and the shares were to be transferable without any restriction, and the 
holders were to be subject to such regulations as might he contained in any Act 
of Parliament passed for the Government of the Society, and in the meantime 
to such regulations as might be made by a committee of management, ISTo 
evidence was given as to the particular objects or tendency of the Company ; 
on this evidence it was held that the Company was illegal and within the 
operation of Geo. I. c. 11, c. 18, as having transferable shares, and affecting 
to act as a body Corporate without authority hy charter or Act of Parlia- 
ment ; and that the plaintiff, who had sued the defendant for not accepting 
and paying for the shares bought for his account and under his directions, could 
not maintain his action for money paid to the use of the defendant as it arose 
out of an illegal transaction. And even an express promise of indemnity to the 
agent against that which he knows to be contrary to law will not avail the 
agent.^ A distinction, however, must be made between payments on contracts 
which are illegal, and on those which are declared hy Statute to be unenforceable 
by law. Thus in Bead v. Andersoiiy^ where an agent was authorized to make a 
bet in Ms own name on behalf of his principal, and having done so, and the het 
being lost, paid it to the winner, and sued his principal to recover the advance so 
made ; he was held to be entitled to recover j it being held that the act of 
wagering was not unlawful under 8 and 9 Vic, c. 109, section 18 of which enacted 

* Bristow r. WMtemof 0 j 9 H, L. Oas., 391. 

® L. E., U Q. B. D., 460. 

® 3 B. & 0., 639. See also AllHm v. L. E., 2 0. P. D., 375. 

^ Martyn v. Bkthmmy Telv., 197. 

® li. E., B. B,, 105, 
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that all contracts or agreements, wliether hj parol or in writing, by way of 
gaming or wagering shall be null and Yoid ; and no suit shall be brought or 
maintained in any Court of law or equity for recovering any sum of money or 
valuable thing alleged to be won upon any wager ’’ ; and that there was nothing 
in that section to affect the legality of wagering contracts, under which they 
were simply rendered null and void and not enforceable by any process of law. 
That the act of wagering was not unlawful, although the law would not assist 
the winner in enforcing payment of it, but although the law would not compel 
the loser of a bet to pay it, he might lawfully do so if he chose, and what he 
might lawfully do himself he might lawfully authorize another to do on his 
behalf, and if by his request or authority another person paid the bet so lost, the 
amount so paid could be recovered from him as so much money paid to his use. 

Where the agent is employed to do a legal act which in the ordinary 
course of things will involve him in pecuniary obligations, a contract to 
indemnify is implied. — In the case last cited the agent being authorized to make 
the bets paid them over to the winners, and had he not done so, he ■would have 
been “ a defaulter,” and would have become liable to certain disqualifications the 
consequences of •which would have been very serious to him in his employment as 
a betting Commission agent. As to this joart of the case Hawkins J. stated, The 
plaintiff’s case may also, as it seems to me, he supported on this ground, that if 
one man employs another to do a legal act, which in the ordinary course of 
things will involve the agent in obligations pecuniary or otherwise, a contract 
on the part of the employer to indemnify his agent is implied in law. See 
Story on Agency, ss. 337 — 340 ; and I think, it signifies nothing that such 
^ligation is not enforceable in a Court of Justice if the non-fulfilment of it 
would entail serious consequences or loss upon the agent, for he is not hound 
to submit to these things for his employer, if, by so doing that which was in 
contemplation of both at the time of the employment, he can avoid them, as he 
can, in the case of bets lost, by paying them j and he is not hound in my 
opinion to incur the odium aud consequences of repudiating his honourable en- 
gagements.” The case went up to the Court of Appeal and the judgment of 
Hawkins J. was affirmed,^ the main question there being, as it was also in the 
lower Court, as to whether the authority given to the agent was revokahle 
or not. The case of Mead v. AndeQ'son was followed in Seymour v. Bridge} a 
decision as to the effect of Leeman’s Act, 30 31 Yic., ch. 29, s. 1, on the right 

of the agent to he indemnified ; but see also Berry v. Barnett} where Mead v. Ander-* 
son was distinguished. Similarly in Tmhlmvandas Jagjivandas y, Motilal Mam- 

3 it has been held that ^an agent employed to effect a wager is entitled to 
recover from his principal money paid on his account in respect thereof, his 


^ L. H., 14 Q. B. B,, 460. 


« L. E., 14 Q, B. J)., 467. 


I Bbm. fi, 



270 


THE LAW OF AOMCY. 


autliority not haying been reyoked ; and that the claim was not affected hy 
Act XXI of 1848. So where a broker was employed by the defendant to 
speculate for him on the Stock Exchange, with the knowledge that the 
defendant did not intend to accept the stock bought for him, or to deliyer 
the stock Sold for him^ but expected that the broker would arrange 
matters so that nothing but differences could be payable by the principal 
The broker accordingly entered into contracts on behalf of the defendant 
upon which the latter became personally liable ; and he (the plaintiff) sued 
the defendant for indemnity against the liability incurred by him and for 
commission as broker ; held, that he was entitled to recoyer, for the employ- 
ment of the plaintiff by the defendant was not against public policy and 
was not illegal, and further were not in the nature of a gaming and wager- 
ing contracts.! Lindley J., in deliyering judgment in considering whether 
the transaction was null and void under 8 and 9 Yio. c. 109, s. 18 
said, “ This Act does not expi-essly allude to Stock Exchange transactions ; but 
it has been decided that agreements, between buyers and sellers of shares 
and stocks, to pay or receive the differences between tbeir prices on one 
day and theii prices on another day, are gaming and wagering transactions 
within the meaning of the Statute, Orizetvood y. Blme^^ Barry y. Qroshey,^ 
Cooper Y. all decide that. But the plaintiff did not agree to buy 

or sell from or to the defendant ; and I have the authority of Brett L. J., 
for saying that the Statute only affects contract which makes the bet or wager* 
Xow if gaming and w^ageiing were illegal, I should be of opinion that 
the illegality of the transactions in which the plaintiff and the defendant 
were engaged would have tainted, as between themselves, whatever tlft 
plaintiff had done in furtherance of their illegal designs, and would have 
precluded him from claiming in a Court of law any indemnity from the de- 
fendant in respect of the liabilities he had incurred But it has been held 

that although gaming and wagering contracts cannot be enforced, they are 

not illegal. Fitch v. Jones^ is clear to that effect Having regard to these 

decisions,^ T cannot hold that the Statute precludes the plaintiff from maintain- 
ing the action .In answer to the argument that a contract cannot be 

made the foundation of an implied promise to indemnify, it appears to me 


^ Thacker v. Eardy^ L. B., 4 Q. B. D , 685 followed in Ux-parte Rogers, L. B,, 15 Oh. D., 
( 214 )* 

^ 11 0. B*, 626. 

s 2 I, & H., 1. 

♦ W. N., 1st of June, 1878. 

® 5 1. & B., 268, 

® Kmght v. Oamher, 16 0. B., 562 ; Joshofh v. Lutioyche, 10 Ex., 614, Rosmame v. Billing, 
l&GTB. K B.,m 
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sufficient to say that an obligation to indemnify is created whenever one person 
employs another to do a lawful act which exposes him to liability, and that, in 
my view of the evidence, the defendant did authorixie the plaintiff to incur 
liability by buying and selling as above described. I am unable to draw the 
inference which the jury drew in Cooper v. Neil, namely, that the plaintiff 
was instructed to make time bargains. A real time bargain is, I suspect, a 

very rare occurrence, Orizewood v. Blane affords an instance of one. But 

what are called time bargains are, in fact, the result of two distinct and per- 
fectly legal bargains, namely, first a bargain to buy or sell, and secondly, a 
subsequent bargain that the first shall not be canned out ; and it is only when 
the first bargain is entered into upon the understanding that it is not to be 
carried out, that a time bargain, in the sense of an unenforceable bargain is 
entered into.” Bramwell L. J., on appeal said as to time bargains, “ A time 
bargain is not necessarily invalid ; there may be a good contract to sell next 
year’s crop of the apple trees growing in a specified orchard, and what is 
this but a time bargain.” But if the term “ time bargain ” is understood 
to mean an agreement to pay the difference between the price at the time when 
the bargain is made and the price at a subsequent time, that agreement is 
perhaps in the nature of a wager, but it is not “ a time bargain ” in the 
ordinary sense of the word.” Brett L. J., in remarking on G^izetvood v, Blane, 
said: ‘‘I need only say that upon the findings the judgment may be right ; 
but the jury probably misunderstood the nature of the evidence before them.” 

Advances made after revocation of the authority.— The question 
whether or no an agent is entitled to be indemnified for advances made by him 
after revocation of the authority to advance, appears to depend on the fact 
whether or no the order to pay, amounts to an appropriation. Where an advance 
or payment is made by an agent at the order of his principal contained in an 
agreement, amounting to an appropination of specific propex’ty, he will be able to 
claim an indemnity from his principal from the advance made, notwithstanding 
that the principal has countermanded the order subsequently to the agreement 
under which the advances is maded But where an agent has received an order 
from his principal to make a payment to a third person, but before the payment 
is made the principal countermands the order, the agent, if he makes the pay- 
ment does so at his own x’isk.^ So also where a customer directed his bankers 
to hold a certain sum of money fi^om his pxivato account at the disposal of a 
third person, and the banker accepted the order, and before actual appropriation 
or payment was made by the bankei*, the principal countei'‘manded the order, but 
nevertheless the banker piade payment to such third person, he was held to be 


" Mshm y. MilUr, 7\Moo. 527 ; 1 Bing., 150. 
® WiBher v. Miller, 7 Moo, 527 ; 1 Bing,, 150. 
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liable.^ And liere it may be added, that there seems to be no distinction be- 
tween an actual payment made by an agent in tlie exercise of the power con- 
ferred upon him, and a liability to pay incurred by him ; he is equally in either 
case entitled to be indemnified against the consequences of any lawful act done 
by him.^ 

Indemnity for act done in good faith though to injury of third 
person. — Where one person employs another to do an act and the agent does 
the act in good faith, the employer is liable to indemnify the agent against the 
consequences of that act, though it causes injury to the rights of third persons.® 
This principle on which an implication of an indemnity arises, is laid down in 
Toplis V. Grane^^ there the defendant an attorney on behalf of his client authorized 
the plaintiffs who were brokers to distrain certain goods on the premises of A 
for rent due, whereupon the distress was made. Some of the goods being 
priyileged from distress and claimed by certain persons alleging themselves to 
be the true owners, the plaintiffs required an indemnity, which the defendant 
gave on behalf of his client, and afterwards said he would give a further 
guarantee. The owners of the piuvileged goods having sued and recovered against 
the plaintiffs, the latter sued for an indemnity against the costs, charges and 
expenses incurred. Tindal 0. J., said : — We think, that the defendant by his 
conduct throughout the whole transaction caused the plaintiffs to believe that 
they were acting under an indemnity from him, and that such indemnity there- 
fore, may he justly inferred to have been given And we think the evidence 

brings the case before us mfchin the principle laid down by the Court of Queen’s 
Bench in Betts v. Gihhins,^ that where an act has been done by the plaintiff under 
the express directions of the defendant, which occasions an injury to the right of 
third persons, yet if such act is not apparently illegal in itself, but is done honestly 
and bond fide in compliance with the defendant’s directions, he shall be bound to 
indemnify the plaintiff against the consequences thereof.” Judgment was given 
for the plaintiffs. So in Johnston v, TJsborne^^ where the defendant a corn merchant 
in Ireland, sent written instructions to the plaintiff a corn-factor his del credere 
agent, to sell oats of a cei^tain quality at a certain price on his, the defendant’s, 
account ; and the oats sold proved to be of inferior quality, and by reason thereof 
the plaintiff was obliged to pay to the vendee a difference in value, it was held 
that he was entitled to recover the difference from the defendant. So in Adamson 
V. Jarvis^"^ the defendant having cattle of great value in his possession represented 
to the plaintiff, an auctioneer, that he had authority to dispose of such property, 

^ Qibson v. Mmet, 2 Bing. 7 ; 9 Moo,, 31 ; 1 0. & P., 247. - 

® laoef V. mu, L. R., 18 Iq., 182, (191). 

® Ind. Contr. Act, s. 223. 

^ 5 Bing. 0., 636. 


^ 2 A. & E., 57. 

® 11 A. & B., 549. 
^ 4 Bing., 66. 
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and requested the plaintiff to sell the cattle for him. The plaintiff helievingthe 
representation to he true, and not kno'wing either at the time, or at any time 
after the representation was made, that the cattle did not belong to the defen- 
dant, sold them and paid the proceeds oyer to the defendant. Subsequently the 
true owner of the cattle so sold, obliged the plaintiff to pay damages and costs. 
The defendant then refused to make good to the plaintiff the amount paid by 
him, and the plaintiff sued him for the recovery of the same. Best 0. J. said 
the case was to be governed by the principle which regulates all laws of principal 
and agent, viz., that every man who employs another to do an act which the 
employer appears to have a right to anthorize him to do, undertakes to indem- 
nify him for all such acts as would be lawful, if the employer had the authority 
he pretends to have. A contrary doctrine would create great alarm, auctioneers, 
brokers, factors and agents, do not take regular indemnities. These would be, 
indeed surprised, if, having sold goods for a man and paid him the proceeds, and 
having suffered afterwards in an action at the suit of the true owners, they 
were to find themselves wrong-doers, and could not recover compensation from 
him who had induced them to do the wrong.” The case was decided in favour 
of the plaintiff. 

Principle that wrong-doers cannot have redress against each other, 
explained. — It was in the case last cited contended that there could be no 
indemnity between wrong-doers ; and this no donbt is so but the Court held 
that the rule that wrong-doers cannot have redress for contribution against each 
other is confined to cases ivlietJier the person seeMng redress must he presumed to 
have "known that he was doing an unlawful act. Thus in Betts v. Gibbons,^ where 
the defendant consigned to the plaintiffs ten casks of acetate of lime for "N and 
W, two of which casks were delivered, hut the remaining eight continued in the 
plaintiff’s hands np to the time of the bankruptcy of IST and W j on which the 
plaintiffs, by the defendant’s orders, refused to deliver them to the assignees 
of ]Sr and W, and at the request of the defendant delivered them to some other 
persons. The assignees of K and W brought an action against the plaintiffs 
in trover for the eight casks. The plaintiffs then wrote to the defendants 
stating that they looked to him for an indemnity, and enquiring whether they 
should defend, stating that they should settle the action in default of their 
receiving instructions. After some negotiations the plaintiffs paid the sum 
claimed against them by the assignees with costs, and sued the defendant de- 
claiming upon a promise to indemnify, for the sum so paid by tbem. Taunton 
J., said : — “ The principle laid down in Merryweather v. Nixan,^ is too plain to 

^ Wilson V. Milner, 2 Camp., 452. Pearson v. Shelton, 1 M. & W. 504. Merryweather v. 

Nixan, 8 T. E,, 186. 2 Sm. L. 0., 569. Farebr other v, Ansley, 1 Camp,, 343, 

« 2 A. & E., 57. ® 

^ 8 T. E., 186. 
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Tbe mistaken, tie law will not imply an indemnity between wrong-doers. But 
tie case is altered wien tie matter is indifferent in itself, and wbere it turns 
upon oirciimstanees, wbetber tie act be wrong or not. Tie act done iere, by 
eianging tie destination of tie goods at tie order of tie defendant, was not 
clearly illegal, and tierefore, was not witiin tie rule of Merryiveather v. Nixan.^^ 
Tins the mle as to indemnity is again exemplified in Dixon v. Faucus^^ where 
tie defendant gave an order to tie plaintiff to make a quantity of bricks and 
to impress them with a mark which tie defendant knew, but the plaintiff did 
not know, to be tie trade-mark of one Ramsay. Tie bricks were made accord- 
ing to tie order, and tierenpon Ramsay commenced a suit against tie plaintiff 
for an injunction, wlio, after incurring expenses about tie defence to tie suit, com- 
promised that matter by paying Ramsay a certain amount, and tien brought an 
action to recover that amount and tie expenses so incurred, held, tiat tie action 
was maintainable. So in Humphreys v. Fratt,^ wiei e a slieriff upon tie I'^epresenta- 
tion of a plaintiff in a suit seized certain goods under a fi fa as belonging to the 
defendant in tiat suit, and tie goods were claimed by one Join Power, a son of 
tie defendant in tie suit mentioned, and Join Power subsequently brought an ac- 
tion against tie sheriff and recovered against him damages and costs 5 tie sheriff 
tien brought an action against tie person directing him to seize the cattle, and who 
had represented them to be tie property of this judgment -debtor. Lord 
Tenterden is said (though tie judgment is not set out) to have held tiat an 
indemnity to tie sheriff might be implied on tie ground, tiat tie sheriff 
was a public officer and was placed between two fires> In tie cases of 
Adamson v* Jarvis, Humphreys v. Pratt, Betts v* Gihhins, TopUs v. Orane, above 
cited, it appears tiat tie fact of agency was not relied on ; — These cases are 
all referred to in Dugdale v. Lomring,^ which points out tiat tie principle 
upon which in such cases a contract of indemnity is implied, is not con- 
fined to casm of principal and agent or employer and employed ; and that 
in the cases of Adamsan v. Jarvis and Humphreys v. Pratt, the implication is 
not made to rest on the fact of the plaintiffs being an agent, or on notice of 
the third party’s claim, hut merely on the fact of the plaintiff having done 
an act at the request of the defendant which was not manifestly illegal or 
tortious to his knowledge, but which exposed him to an action. That the 
sheriff is the agent, in such cases, for tie judgment-creditor, may he inferred 
from an expression of opinion of their Lordships of the Privy Council in Dorah 
Al^ Khan v. Khajah Moheeoddeen.^ However in Morris v. Salherg,^ Pry L. J., 

^ 80 L. J. Q B., 137. See 3 Bm. h, 0., 173. 

5 Bly* H. S., 15A. 

» See CoJMws v. Evans, 5 Q. B., 830, (839), for a sapposed reason for the decision in the case. 

^ L. E., 10 0. B., 198. 

* I. L Calc., 806, on appeal from I. L R., 1 Gale , 55. 

^ U R., 33 Q. B. D., 614, (622). 
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has said, that the true view appears to he that any previous direction of the 
execution- creditor to the sheri:i may make the sheriff his servant for the 
purpose of seizing the goods, and that an endorsement on the writ hy him or 
his agent may amount to such a direction j and I think it may he gathered 
from the judgment in this ease, that if no direction is given to the sheriff, 
the sheriff when acting under a valid writ, does so hy the command of the Court 
and as the servant of the Crown and not of the execution creditor. 

No iiideiEEity for crimiHai act, — ^If the act which the agent is employed 
to do, is criminal, he will he unable to call upon his principal for an indemnity, 
even though the latter may have expressly or impliedly promised to indemnify 
him against the consequences of such act.^ “ I know of no case,” said Lord 
Lindhurst 0. B., in Golhurn v. Patmore,^ in which a person who has committed 
an act declared by the law to he criminal, has been permitted to recover com- 
pensation against a person who has acted jointly with him in the commission 
of the crime. It is not necessary to give any opinion upon this point ; hut I 
may say, that I entertain little doubt that a person who is declared by law to 
be guilty of a crime cannot he allowed to recover damages against another who 
has participated in its commission.” This opinion expressed by Lord Lindhurst, 
has, in Shachell v. Rosier,^ since been confirmed ; there at the request of the 
defendant, the plaintiff and another person, the proprietor and publishers of a 
certain newspaper, published a statement in their newspaper which was 
libellous. The person libelled thereupon brought an action against the plain- 
tiffs ; and the defendant, whilst the action was pending, in consideration that 
the plaintiffs should defend the action, promised to save harmless and indemnify 
them from, and reimburse them all payments of, damages, costs, charges and 
expenses which they should or might incur, bear, pay, sustain or be liable for, 
by reason of their publishing the statement and of their defending the ac- 
tion. The action was compromised and the plaintiff incurred expenses and costs ; 
he thereupon sued the defendant to recover the amount so paid. Tindal 0* L, 
said : — “ Even if it were not so,” (i, e., the promise being illegal and void) “ I 
should say it is far too extensive to be legal ; for it is not confined to indemnify- 
ing the plaintiff in the action for libel, but from costs and consequence* What 
is that but to indemnify him against all the consequences of his crime, costs, 
damages, fine or imprisonment. It needs no argument to show that a promise 
to indemnify a man against all the consequences of an offence cannot be sup- 
ported on any principle of law.” Parke J., after citing the case of Martin r. 
Blythman,^ as being directly in point, said : — “ It would be productive of great 

^ lud. Oontr. Act, s. 224. 

- 10, U,& B., 

® 2 Bing. F. G., 634 See also v, 7 OL & f 166« 

♦ Yelv., m. 
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evil if tie Courts were to encourage suci an engagement as tliis, and tiereby 
bold out inducements to the propagation of illegal and unfounded charges.” 
Bosanquet said “ it appears that the publication was made at the solicitation 
of the defendant ; a publication manifestly illegal and open to indictment ; at once 
the subject of an action at the suit of the party offended and an offence against 
the public. The case therefore does not fall within the principle laid down by 
Lord Kenyon in Merryweather v. Niwan. The second illustration given to s. 224 
of the Contract Act appears to have been taken from the case of Shachell v. 
Bosier. 

Right to be indemnified against want of skill and negligence of 
principal. — The agent has a right to look to his principal for compensation for 
any injury caused to him by the principaTs negligence or want of skill.^ It will 
be sufficient if the injury be shewn to have been occasioned by the personal 
negligence of the master, by shewing either his personal interference to be the 
cause of the accident, or that he negligently employed incompetent servants 
whose incompetency was the cause of the accident; but in the absence of 
a special contract the principal will not be liable for an accident not proved to 
have been occasioned by his personal negligence.^ It is, however, his duty, in 
the event of his not personally superintending the work, to select proper and 
competent persons to do so, and to provide them with adequate materials and 
resources for the work,^ But in Ormond v. Holland,'^ the defendants were 
builders employed in erecting a church ; and the plaintiff was working for them 
as bricklayer. The defendants did not personally interfere in the hiring of the 
plaintiff, which was by their foreman in the ordinary way with no express con- 
tract as to the care to be used by the defendants. The plaintiff was going up a 
ladder supplied by the builders, when one of the rounds broke, and he fell and 
was injured. There was some evidence that the ladder was defective, and that 
the workmen had previously complained amongst themselves of its state, but no 
evidence that this was brought to the knowledge of the defendants or even of 
their head servants. It was also shewn to have been the duty of the defendant's 
gatekeeper who was appointed by the foreman, to examine all plant before it 
went out of the yard and to see that it was fit for use. Both the foreman and 
the gatekeeper gave evidence that in their opinion the ladder was sound, and 
that the breaking of the round must have been owing to some unexplained 
accident. The Court held that there was no evidence of negligence on the part 
of the defendants. Again where a servant was employed by a master to clean a 

^ Ind. Contr. Act, s. 225. See Faterson v. Wallace, 1 Macq., 748. Brydon v. 2 

Macq., 30, cited m Fowler t. Loch, L, E, 7 0. P , (280).* 

® Osmond v. EoUand, 1 El. Bi. & El., 102, 

® Wilsm v. Merry^ E. E., 6 H. E. Sch,, (332), per Eord Cairns. 

^ I E. B. i Bn 102. 



EIGHT OE agent AGAINST HIS PBINCIPAL. 


277 


dangerous machine, and for that purpose it was necessary for him to get into 
the machine, and whilst he was so employed, by the negligence of the defendant 
it was unsafely constructed, and in a defective condition, and was by reason of not 
being sufficiently guarded unfit to be used and entered, as the defendants knew, 
and by reason of no sufficient or proper apparatus having been provided by the 
defendant to protect the servant, the machine was suddenly put in motion, 
whereby the servant was injured, and subsequently died. In an action by his 
administrators to recover damages, Martin B,, said : — “ If a servant be employed 
by a master to clean or use a defective and dangerous machine, improperly con- 
structed, and without guard, and if the employer knows the defect and danger 
and the servant does not, and is therefore guilty of no contributory negligence, 
I am not prepared to say that the servant, in case he is injured whilst in the 
course of his employment, has no canse of action against his employer, although 
it may be that the employer did not himself set the machine in motion, but that 
some third person, unconnected with him, did so.”^ 

Liability for negligence in looking to tackle.— In 3IurpJiy v. Phillips,^ 
where the plaiiitifi a stevedore in the service of the defendant, received in- 
juries when engaged in loading a ship for the plaintiff with iron girders. 
These girders were lifted on the ship by means of a chain attached to a donkey 
engine j this chain suddenly snapped, and one of the girders fell on the plaintiff 
causing him injury. Id a suit against the defendant for damages, evidence 
was given to show that the chain was not equal to the strain put upon it, 
that some of the links were worn, that it was badly welded, that a man 
accustomed to chains could have seen that it was not fit for use, and that thex^e 
were well known methods for testing chains, hut that this chain had not heen 
tested or examined. The Court held that it was the duty of the defendant 
to have tested and examined the chain and other machineiy used in his busi- 
ness, and that not having done so, he was guilty of negligence and consequently 
liable. 

Question whether the relation between the parties is master and 
servant or bailor and bailee. — In Fowler v. the plaintiff was a cabman 
driving a horse and cab provided by the defendant a cabmaster, the cabman 
keeping the earnings of the cab, and paying so much a day to the cabmaster : 
the plaintiff was liui’i owing to the hoi’se which was found not to be fit for the 
purpose for which it was hired, running away ; and he bi'ought an action for 
damages against the cab-master. The juiy found that the horse was not 
fit to be driven and that the accident was attributable to the horse, and 
they found for the plaintiff damages £50. A rule nisi was obtained to 

^ Watling v. OastUr. L. R., 6 Ex., 73. See also Mellows v, BMWi 30 L. J. Q, B., 333. 

® 24 W. E., (Eng ), 647. 

® Ii. B., 7 0. P., 272. 
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enter a verdict for tlie defendant : for tlie defendant it was contended tkat 
the relation between the parties was that of master and servant and con- 
sequently that in the absence of evidence of personal misconduct on the part 
of the owner, he was not liable. The Court was divided in opinion. Byles and 
Grove JJ., holding that the relation between the parties was that of bailor and 
bailee, and consequently, that the proprietor was liable for the injury ; whilst 
Willis J., held that the relation was that of master and servant, and that in the 
absence of personal negligence or misconduct on his part, the owner was not 
responsible. 

So he is liable where he personally interferes.— Thus where the plain- 
tiff a bricklayer entered into the defendant’s service and was directed to do some 
work to a wall of the defendant’s house, against which a scaffold had been 
erected under the directions of the defendant by another labourer, who had 
examined the poles and had found them in bad condition, light, and worm-eaten, 
and had broken several that were rotten and worm-eaten. The defendant came 
up to the scaffold and asked who broke the putlogs, and the labourer said he 
had done so ; thereupon the defendant said, “Yon have no business to do so, 
they will do very well as there are no bricks or mortar to be put upon them, don’t 
break any more.” The defendant used this scaffold and in consequences of the 
breaking of a putlog was precipitated from the scaffold and broke his thigh. 
In an action for damages, the Lord Chief Baron nonsuited him on the ground 
that there was no evidence to go to the jury, a rule was obtained calling upon 
the defendant to show cause why the nonsuit should not be set aside, which rule 
was discharged to enable the plaintiff to appeal, and on the appeal, it was held 
that it was clear that there was evidence to go to the jury, that the accident was 
caused by the negligence of the master.^ 

Where master knows, and servant does not know of the defect.— So 
also he is liable for injury if he order the servant or agent to use machinery or 
tackle which the master knows and the servant does not know, to be unsound 
but if it is known to the servant or to both master and servant he will not be 
liable.^ 

Exception to the rule that principal is bonnd to compensate agent for 
injury caused by Ms negligence. — ^Althongh the principal is bound to compen- 
sate his agent for any injury caused to the latter by the principal’s negligence, 
yet if the agent was himself doing the very thing which caused damage and 
ultimate injury to himself, or, if he obviously encounters a known risk and 
has done so for years, knowing it to exist, he will not be entitled to compensation. 

^ Boderts v. Smithy 2 H. & H., 213. 

® WilUams v. Olongh, 27 L. J. Ex., 325 j 3 H. & N., 258, Smith’s Master and Servant, p. 

m , 

® Potts V. Ptmliet, 34 L. T., Ill, Smith’s Master and Servant, p. 140* 
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THus in Memhery v, {?. IF. Bailway GoTrvpany} a railway Company agreed witli a 
contractor tliat lie should slinnt their trucks upon their line, that he should supply 
horses and men for that purpose, the Company to provide hoys to assist in the 
shunting when they had hoys, and when they had not, the shunting to he done 
without hoys. For several years the plaintiff as the servant of this contractor 
shnnted trucks on the Company’s line, sometimes with, and sometimes without 
hoys ; the plaintiff on one occasion asked the Company’s foreman for a hoy, but 
as the Company could not provide one, proceeded to shunt trucks alone, and with* 
out any negligence on his pax’t, was injured hy a truck running over him. In an 
action hy him against the Company, it was held that there was no evidence of any 
negligence or breach of duty on the part of the Company towards the plaintiff ; 
Lord Her schell, in the course of his judgment, said : — ‘‘I do not for a moment 
doubt that there was a duty iucumhent upon the defendant towards the plain- 
tiff at the time when he was upon their premises. They were not without 
a duty towards him. But it is not enough to arrive at the conclusion that 
there was a duty, or even a duty to take care, the extent of that duty requires 
to be determined. My Lords, I cannot doubt that they were hound to take 
care that the machinery, or appliances, or tackle of theirs, which he had to 
use in the course of his discharge of those duties in which they were interested, 
were in a reasonably fit and proper condition ; and if the defect in them was 
unknown to the plaintiff, I cannot doubt that the plaintiff would have his remedy 
against them. In addition to that I think, they were under the duty to him, 
having invited him upon their premises, not to permit their premises to he 
in such a condition that he unwittingly might fall into a trap of the existence of 
which he, unacquainted with their premises, would he ignorant, hy which he 
might sustain an injury. Further than that it might he, (and I confess that I 
should myself he disposed to think that it was), their duty to take due and 
reasonable care that in the carrying on of their business they did not subject 
him to unreasonable risk owing to the acts which they did in the carrying on of 
that business. If they were carrying on a dangerous business, and one which 
would subject people, employed upon their premises for their benefit, to risk, 
they must take reasonable care, as it seems to me, that they do not any act 
(I emphatically use the word “ act ”) which would endanger the safety of the 
persons who thus, to their knowledge, are employed about theii" business upon 
their premises. My Lords, assuming all that in favour of the plaintiff his case 
goes much further, because his allegation amounts, and must amount to this, 
that the defendants were hound to take care to supply all the assistance, hy 
means of the employment of other persons in addition to himself, which was 
necessary in order to free his employment from risk ...... How I am unable to 


h. K, MApp.Cm, 179, 
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see any autliority for siicli a proposition ; nor am I alble to see tliat it is to "be 
deriyed by analogy from any decided cases/’ 

Not liable for injury caused by fellow servant of the servant— But 

if there is a relation existing by contract between the person injured, and the 
pei’son by whose servant the injnry is caused, and if tlie injury, although 
immediately caused by the servant, is of such a nature that the risk of such 
injury is a risk incident to the contract, the master will not he liable/ Tbe 
principle on which this rule is based is, that a servant when he engages to serve 
a master, undertakes, as between himself and his master, to run all tlie ordinary 
risks of the sexwice, and this includes the risk of negligence upon the part of 
a fellow servant when he is acting in the discharge of his duty as servant of 
him who is the common master of both/ This subject will, however, he again 
referred to in the lecture concerning the liability of an agent to third parties. 
Nor will he be liable where the agent or servant himself contributes to the 
injury. This exception, it is true, is not dealt with in section 225 of the Con- 
tract Act, but as the Act is not exhaustive, there is no reason to suppose the 
rule does not apply. The agent or servant will not, however, lose his remedy 
merely because he has been negligent at some stage of the business, though 
without that negligence the subsequent events might, or might not, or could not 
have happened ; but he will only lose his remedy if he has been negligent 
in the final stage and at the decisive point of the event, so that the mischief as 
and when it happens, is proximately due to his own want of care and not to 
the defendants.^ As to the onus of proof with regard to contributory negligence 
see Wahelin v. London S, W. By, Gom^pany.^ 

Suits for compensation may be brought by executor, &c.— Before 
leaving this subject it will be well to add that in cases in whioh the injnry 
caused to the agent by the negligence or want of skill of the principal, has re- 
sulted in death, it is open to the executor, administrator or representative of the 
deceased person to bring a suit to provide compensation to his family for loss oc- 
casioned by such death.^ And with reference to the measure of damages under 
that Act see Timyak Baglnmath v. G, L P. By, Company Batanlai v. Q, L P, 
By. Company.'^ 

^ Priestly v. Fowler^ 3 M, & W., 1. Oamplbell on jVegligenoe, p. 148, 

^ Entchmson v. The Tor'k Newcastle and Berwick By, Oo , 5 Ex,, 343 ; 19 h, J, Ex,, 396, 
per Baron Alderson. 

® Pollock on Torts, p. 374, as to the definition of contributory negligence given by Mr. 
Bigot, see Bigot on Torts, p. 248. See also Tuffv. Warman, 2 0. B. N. S., 740, on 
appeal, 5 C. B. N. S., 586. 

^ L. B., 12 App. Cas., 41. 
s Act XIII of 1856, s. 1. 

« 7 Bom., H. 0. (0. 0. h), 113, 

7 Bom,, H. 0. (0. 0, J.), 120 j on appeal, 8 Bom., H. 0., (0. 0. J«), 130. 
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DUTIES Of THE AGENT TO HIS PRINCIPAL. 

To carry oat the agency bnsine&s — To act in accordance with instrnctions-^Lacheg in notify* 
ing assent to a deTiation— Sahstantial compliance with instractions — Where order 
is given with reference to trade castom — Where instructions are uncertain and have two 
meanings— Where no particular instructions given^ Where instractions are illegal or 
criminal — Agent’s duty in an emergency— Duty when requested to insure — To act in 
person — Exception— To act in the name of principal— To use skill and diligence — Illustra- 
tions of this duty — Duty of attorney advancing money on mortgage — Amount of skill and 
diligence required— Proof of skill and diligence — To use diligence in communicating with 
principal — To pay over monies to principal — To produce documents to persons appointed 
by principal— To account— Mode of taking the account— Where accounts are falsified — 
Mistakes and omissions in his accounts — False entries in his accounts— Duty of Oommis* 
sioner in taking agent’s accounts— Kef erences in suits for account — Misconduct iu not 
accounting how looked at by Courts of Chancery — Destruction by agent of books— No 
accounts or vouchers — Payment over to third person — When interest due — Compound 
interest— Effect of mixing principal’s funds with his own — To account to principal only — 
Duty of partners to account — Of Xurta to account — Of Promoters to account— Of factors 
to aocount^ — Limitation in suits for accounts— General duties of directors how governed — 
Duty when dealing in business of agency on his own account — Concealment of material 
facts, effect of— By promoters— Surreptitious dealings between one principal and the 
agent of the other principal — Concealment in insurance cases — This duty construed strict- 
ly— Agent’s dealings disadvantageous to principal, effect of— Secret gratxuties to agent — 
Principal may claim irregular profits made by agent — Agent making profit by sale to 
himself — Where principal is aware of agent’s remuneration by others — Partners bound to 
account for secret profits — Promoters also — Position of promoters — No difference between 
profits mad© after agent is appointed and profits through bargains made at time of ap- 
pointment — When agent may deal in the agency business— Cases in which full disclosure 
of agent’s interest has been made— Onus of proof in establishing agent’s mis-feasance. 

Duties of the agent to Ms principal— In dealing with the subject of 
the duty of an agent to his principal it will be impossible to prevent encroach- 
ment on the subject of the agent’s liability to his principal, inasmuch as his 
liability flows from the non-performance of his duty. 

Duty to carry out the agency business.— In considering this duty it 
will he necessary to enquire whether or no the agent is to receive remunera- 
tion for the services rendered to his principal, for on this depends the question 
whether the agent is hound to undertake and carry out the business of the ageney. 
If it has been agreed that he is to he paid for his services, he will he, if he 
undertakes to perform the work, bound to set about and complete it ; any 
M M 
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refusal on Ms part after sncli acceptance would render Mm liaMe to a suit for 
breacli of contract; lie is, bowerer, as has been seen, quite at liberty to 
renounce, on reasonable notice, tbe business of the agency,^ subject to the rules 
as to renunciation which have already been pointed out in Lecture IT. Where, 
however, he is not to he remunerated it is not incumhent on him to commence 
the undertaking, and he cannot be compelled to proceed in any way with the 
task, for his promise to do so is without consideration.^ But if he shall have 
once set about the task, and afterwards he guilty of misconduct in performing it, 
he will although unremunerated, he liable for any loss occasioned, since by enter- 
ing upon the business, he has prevented the employment of some better 
qualified person, and the detriment thns occasioned to his principal is a 
sufficient consideration to uphold an undertaking on his part to act with care 
and fidelity.^ The rule is that an unremunerated agent is not liable for non- 
feasance, but is liable for mis- feasance.^ 

To act in accordance with instructions. — The agent after accepting the 
agency, is hound to conduct the business of his principal in accordance with 
the instructions given to him by his principal, and if he does not do so, he 
will he liable to his principal for any loss and damage caused.^ Thus in Gatlin 
V. the defendant was intrusted to sell a quantity of millinery which he 
was to carry from England to the West Indies, and sell for his principal there ; 
the defendant being unable to sell the goods in the West Indies, despatched 
them to another place in search of a market where they were destroyed by an 
earthquake, held that he had no right to do so, and was therefore liable. So 
where a person shipped lime on board the defendant’s barge for carriage to 
a certain place and the master of the defendant’s barge deviated from his 
proper course without proper cause, and the barge whilst so out of her course 
was burnt through the lime becoming heated by communication with salt water, 
held that as the loss had happened whilst the wrongful act was in operation, 
the owner of the barge was liable J So where goods were delivered to he 
carried in the defendant’s vessel from Liverpool to Trieste and the ship whilst 

^ Ind. Oontr. Act, s 201. 

® Mlsee Y, Qatward, 5 T. U., 14S. Balfe v. West, 13 0. B., 466 ; 22 L. J. 0. P., 175 ; 
WilUnson y. Goverdale, 1 Bsp., 75. 

« Sm. Mer. Law, 4tli ed., 112. Ooggs y. Bernard, 1 Sm. L. 0., 200 in mtis. WilUnson 
Y. Ooiwto, I Esp., 75. BhilUleerY, Qlyn,% M. & W, 143. Smith y. LascelUs,% 
East., 188, 

^ Bdfe Y. West, 22 L. J. 0, P., 175 ; 13 0. B., 466. 

Oow. Big, ^^Merchant^^ B. lad. Oont. Act, s. 211. Gorlett y. 3 Camp., 472. 

Boorman y. Brown, 3 Q. B., 511, (629). Smith v, Lasoelles, 2 East., 188. 

® 4 Camp., 183. 

Bams V. 'Garrett, 6 Biag., 716. 
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voyaging on lier course, deviated tlierefroin to chase prizes, and whilst in the 
act of deviating and chasing was captured, and the plaintiff’s goods thereby 
became lost to Mm, held, that the plaintiff might recover from the defendant.^ 
So where the plaintiff instructed the defendants who were brokers to purchase 
for him 50 bales of cotton and paid to the brokers part of the purchase 
money ; but the defendants made a contract in their omi name for the pur- 
chase of a much larger quantity, viz,^ 300 hales on account of the plaintiff and 
other principals. Pollock C. B., said : — The defendants were authorized to buy 
a certain quantity of cotton for the plaintiff ; instead of complying with their 
instructions, they bought a much larger quantity for the plaintiff and divers 
other people, and the plaintiff was prevented from coming forward and pro- 
tecting his own rights. I think, therefore, that though a contract was made, 
it was not the contract the plaintiff authorized the defendants to make, and 
therefore as he paid the money on the faith that a contract had been entered 
into, which turns out never to have existed, he is entitled to have it returned.® 
The rest of the Court were of the same opinion. If, on the other hand, he 
has hy acting in a manner inconsistent with his instructions, made any profit 
to himself, he will be hound to account for it to his principal.^ But where 
a broker was directed to purchase 280 scrip of “ the Kentish Coast Railway 
Company,” and purchased scrip of that name which was on the market, and 
the genuineness of the scrip was denied hy the directors who alleged that it 
was issued by their Secretary without authority j and the principal then sued 
the broker to recover the sum expended, on the ground that the scrip pur- 
chased was not genuine “ Kentish Coast Railway scrip.” Alderson B., said, 
“ The question is simply this — ^was what the parties bought in the market, Ken- 
tish Coast Railway scrip ? It appears that it was signed hy the Secretary j and 
if this was the only Kentish Coast Railway scrip in the market, as appears to 
have been the case, and one party choses to sell and the other to hay that, then 
the latter has got all that he contracted to buy.^ But where clear instructions 
were given hy the plaintiffs to the defendants to insure goods and also the prae* 
mium, and the defendants insured the goods but not the praemium, Lord 
Bllenborough held that the defendants were liable to the plaintiffs foe neglect 
to insure the praemium and this notwithstanding the policy included an illegal 
clause in another respect.^ So where a merchant directed a factor to sell wheat 
at 7 shillings per busliell, and the factor sold for six shillings and four pence 

^ Farher v. Jawey, 4 Gamp., 112. 

® Bostooh V, Jardine^ 34 L. J. Ex., 142, 3 H. & 0., 700 ; 11 Jur. N, S., 586. 

® Ind, Gontr. Act, s. 211 T Oom. Dig. Merchant ” B. Bu,ssgI F aimer ^ 2 Wils., 325. 

SUells v. Blaclhurn, 1 H. Bh, 161. 

^ Lamhert v. Meathj 15 M. & W., 486. 

® Glaser v* Gowie^ 1 M. & S., 52, 
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claiming to sell on aoeount of advances made hj liim on tlie wheat, it was held 
* that he was ohaTgeable.^ So where a broker in contravention of what amounted 
to express instructions to deliver for ready money only, delivered on credit, he 
was held accountable.^ But where certain merchants consigned to commis- 
sion agents in China goods to be sold, directing the proceeds thereof to be in- 
vested as follows if tea is not obtainable at our limits you may invest one half 

of the whole proceeds in silk at prices, &c if silk is obtainable at much 

below these prices, you may substitute it in part for tea, even if the latter is to 
be had within our limits, at your discretion ; silk was obtainable at one time 
within the limits, and they did not execute the order at the time ; the Court 
held that the words ‘^you may invest were directory, and did not leave 
the matter to the discretion of the agents, and held them liable in damages.^ 
But the agent will not be liable for not folio-wing ont the instructions of his 
principal, if to do so would be a fraud upon third persons.^ 

Laches in notifying dissent to a notified deviation from instructions 
may prevent a plaintiff from recovering.— As where the plaintiff consigned 
goods for sale to a captain of a ship bound to Calcutta, and directed him to 
invest the proceeds in certain specified articles ; the captain sold the goods and 
invested the proceeds in sugar which was not one of the articles specified in his 
instructions, and informed the plaintiff of his purchase by letter. The captain 
had no commercial establishment in England, but it appeared that a certain 
insurance broker had acted for him in some insurance transaction, the plaintiff 
therefore went to this broker more than 2 months after hearing from the captain 
and notified that he would not accept the sugar, and advised the broker to 
insure. The broker declined to interfere between the plaintiff and the broker 
and would not insure; held in an action brought by the plaintiff against 
the captain to recover the proceeds of the goods shipped by him, that al- 
though the captain had not followed out Ms instructions, yet having given 
the plaintiff notice of his deviation from the instructions, and the plaintiff not 
having notified that he dissented until more than 2 months after receiving the 
notice, he must be taken to have assented to the deviation.^ 

SmbstaEtial compliance with instructions sufificient.— But it appears 
that a substantial compliance with his instructions will if he has acted rightly 
be sufficient to hold Mm harmless. Thus in Johnston v. Kershaw,^ the defen- 
dant directed the plaintiffs to purchase for him 100 bales of cotton of a specified 

^ SMart V. S^ndarSi 16 L. J. 0. F., S9. See also Dufresne v Mwichimon^ 3 Taunt., 117. 

* Bosrmm y* Brom% Z Q. B., Sll ; 11 01. d: F., 1. 

® MntmsUe v. Iknt, 1 812. • 

Betm&ll V. GhrisUei 1 0ow|)., 395. 

^ Prince v. Clar^, 1 B. & C., 186. 

® b. B., 2^Ex., 
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quality^ tlie order ran as follows : “ I beg to confirm my letter of tbe 23rd of 
February, and hope yon will have executed fully all tlie cotton ordered, and 
consider it still in force. If executed, please regard this as an order for 100 
more.'’ Tlie question in the case was, whetber the letter meant an order to 
purchase 100 bales at ome^ in one and the same purchase, or whether it meant 
an order to purchase 100 bales in such manner, and at such tim s, as the agents 
might find it practicable, having regard to the state of the market. The 
plaintiffs purchased ninety-four bales only. Kelly C. B., said : ‘‘ If they (the 
agents) could at one time have obtained all the 100 bales, it would have been 
their duty to have done so. But we may fairly conclude from their conduct 
that they could not. They actually bought 94 ; surely they would, if they 
could, have bought the remaining six. Kot being able to buy them, were they 
to leave the order altogether unexecuted ? Rather, it was their duty, and 
was I think contemplated by the defendant, that they shonld buy as many bales 

as they could get, and make up the total number as soon as practicable 

I think, therefore, that although we have no direct evidence to show that the 
state of the market was such as to render it impossible for the plaintiffs 
to purchase the 100 hales all at once, that the parties to the transaction 
must have understood that the purchase was to be made, if necessary, in 
several minor quantities.” Channell B., was of the same opinion, adding : — 

I am of opinion that the order must not be taken as an order to buy 100 
specific bales of cotton at one time, but that the plaintiffs by purchasing 94 
bales have executed it with due and reasonable diligence.” 

Where the order appears to be given with reference to a enstom 
of the trade, or market it will be so construed.— In Boden v. Fremh,^ 
where the directions were please sell for me 200 tons of anthracite coal now ly- 
ing at Keale’s wharf .... at such price as will realise not less than 16 shillings 
per ton, net cash, less your commission for snch sale,” and the agent sold 100 
tons at 15 shillings and sixpence per ton at two months' credit ; and the employer 
sued the agent for not suing for ready money according to his instructions ; 
Jervis C. J., held that the contract was to say the least of it very doubtful, 
and that the plaintiff had failed to make out that the authority given by the 
letter, was to effect sales for ready money only. Cresswell, J., considered 
that it might be assumed that the contract had some reference to some known 
usage of the coal trade, and that it was clear that by the usage of the trade, a 
commission agent might sell without making the purchaser pay to his principal 
ready money ; and that if there had been some usage by which the agent was 
to pay ready money to his principal, though the sale was on credit, that would 
seem to be the contract contemplated, by the parties ; bnt that was not the 
contract on which the plaintiff had declared. Williams J., was of the same 


" 10 0. B., 886. 
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opmioH : and tiie plaintiff was therefore non-snited. In Ireland v. Lwingsion^^ 
the order giTeii hj the defendant to the plaintiff a commission agent at 
Manritins was ‘Ho purchase and ship 500 tons of sugax’, 60 ions more or less 
of no momentj if it enable you to get a suitable vessel.^^ Five hundred tons 
could not be purchased in one lot at Mauritius, and it was the customary 
course of business there, in carrying out an order for a large quantity of 
sugar, to purchase it in smaller quantities from time to time from different 
persons. The plaintiff purchased for the defendant 400 tons, when prices 
rose, and before he could complete the order, the defendant countermanded 
it, leld that the clause as to 500 tons more or less, was not a limitation of the 
quantity to be purchased, but was a discretion left to the plaintiffs that they 
might not be fettered in obtaining a vessel ; but that the defendant must be 
taken to have been giving the order with reference to the circumstances of the 
Mauritius market, and therefore that each quantity as it was purchased by the 
plaintiff was purchased on behalf of the defendant, and that he was bound 
to accept it. 

Where instructions are amMgUOUS.—Where, however, the directions given 
to the agent are in such uncertain terms as to be susceptible of two different 
meanings and the agent hond fide adopts one of them and acts upon them, it is 
not competent to the principal to repudiate the act as unauthorized because he 
meant the order to be read in the other sense of which it is equally capable. 
It is a fair answer to such an attempt to disown the agent’s authority to tell the 
principal that the departure from his intention was occasioned by his own fault, 
and that he should have given his orders in clear and unambiguous terms. In 
such cases the agent will not be held responsible if any loss is occasioned to the 
principal.® 

No particular instructions.— Where the principal has given no particular 
instructions to the agent as to the mode of conducting the business, the latter 
is bound to conduct the business entrusted and accepted by him, according to 
the custom which prevails in doing business of the same kind at the place 
where the agent conducts such business.^ Thus where a factor, who has no 
special instructions how to sell, and there is no practice to sell on credit, sells 
on credit to a person of unimpeachable credit, who subsequently becomes 
insolvent, the factor is chargeable ; but where the usage is for the factor to sell 
on credit, and he sells to a person of good credit at the time, who afterwards 
becomes insolvent, the factor is not chargeable, but otherwise if it be a man 

^ Li. B., 2 Q. 99. 

® Ifdafid V. Livingston, per Lord Ckelmsford, L. E., 5 H. L», (416). See also Go. L%tt 42. a 
Bhef yard's Touch ck. v. s. 9. p. 88 and Rodger r. Qomptoir D'Escom^te d& Paris, L. E. 2. 
P. 0. at p. 406. 

® Ind* Contr. Act, s. 211. WUsUre v, 8ms, 1 Camp., 258. Anon. Gase, 12 Mod.j 514. 
Knight v. Lord Plymouth, 3 Atk., 480. 
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notoriotisly discredited at the time of sale.-*- So where an agent is employed 
to sell stock, sold it and took as payment for it a promissory note ; and paid the 
note into his own hankers, where it was attached for a debt of his own, and 
subsequently the principal refused to make the transfei”, as he had received no 
part of the purchase money, held that as he had not sold the stock in the usual 
manner he was chargeable.^ But where a merchant orders an insurance broker 
to effect a policy of insurance for him on a cargo of corn, without giving any 
directions as to those with whom the policy is to be effected, and the broker 
effects the policy with a chartered Company by whose policy corn is warranted 
against partial losess, although the ship be stranded; and a partial loss happened 
upon such cargo after a stranding of the ship, held that no action would lie 
against the broker for not effecting the insurance with private underwriters, who 
would have been, by the common form of policy used by them, liable for the 
partial loss.^ And where a customer delivered to his London bankers certain 
bills in order that payment might be obtained by them from the acceptor, who 
resided in London, and the bankers tendered the hills to the acceptor for pay- 
ment, who gave them a cheque upon a banker in London for the amount, upon 
receipt of which cheque they delivered up the bills to the acceptor ; the cheque 
was dishonoured, and the customer sued his London bankers for negligence ; held 
that the hankers had acted in the ordinary course of trade and ought not to be 
made answerable.^ So where a carrier has instruction to carry goods to a 
certain place, and the carrier delivers without orders to a person not entitled, 
he is chargeable.^ And where a merchant directed his agent to insure a cargo 
of fruit, but gave no particular instructions how or with whom to insure but 
merely a general order to insure, and the agent insured with an Insurance 
Company whose policies upon fruit always contained an exception “ free from 
particular average the goods suffered a partial loss, and such as were recovered 
were damaged, and the price fetched did not suffice to pay the salvage on them. 
The plaintiff sued the defendant for not insuring according to his directions. 
The Court held that the plaintiff having given no directions at all, the agent 
was at liberty, as he acted Iona fide^ to elect between the underwriters.® How- 
ever, the law in this country in such a case would be that the agent should act 
according to the custom prevailing in the place in which he carried on his 
business ; although if there was no particular custom in the place, he should at 
all events if possible refer to his principal for instructions, and failing any 

^ Anon. Case, 12 Mod., SI 5. 

® W%l8Mre V. Sims, 1 Camp., 257. 

* Gomher v. Anderson, 1 Camp., 523. 

® Mussell V. Hanhey, 6 East., 12. 

® Yo%l V. MarhottU, Peak. N. P. 0., 68. 

® Moore y. Mowgm, 2 Oowp., 479. 
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"being Bent to him he should act in sneli way in eanrying out his original 
instructions as a prudent man would act, in Ms own case under similar cir- 
cuHistanoes.^ 

Where mstractions are illegal or criminaL— But, although the general 
rule is that he is hound, to follow out his instructions, he will not he so bound 
when Ms instructions are illegal or immoral provided at least that the illegali- 
ty or immorality formed part of the original agreement between himself and his 
principal. Thus in the case of Gatlin v. Bel\^ before cited, where the action 
brought by the principal against the agent was for not accounting for goods 
delivered to him for sale, and the defence raised to such action was that the agent 
could not be held liable as the goods were exported without payment of export 
duties, it was held that this was no defence inasmuch as it was not proved that 
the evasion of the duties was actually agreed upon between the plaintiff and 
defendant. Nor will he be liable for not following out his instructions where 
there is an overwhelming force preventing him from so doing, or when the 
instructions given have become impossible.^ 

Departure from instructions justified in a case of difficulty or emer- 
gency. — Nor will he be bound to follow out his instructions and therefore will 
not be liable for not so doing, if, in an emergency (there being no time to con- 
sult his principal before action taken) he acts, in snch manner as a man of 
ordinary prudence in his own case and under similar circumstances would have 
acted, for the purpose of protecting Ms principal from loss for instructions 
“ in every case of mercantile agency are applicable only to the ordinary course 
of things, and the agent will be justified in cases of extreme necessity and 
emergency, in deviating from them.”® Thus a factor has been held not liable, 
for selling at a less price than he was authorized to sell at, where he does so 
with good reason.'? 

Duty of agent requested to insure.— In connection with this duty of 
the agent to follow out his instructions, it may be well to draw particular 
attention to the duty of an agent requested to effect an insurance. G-enerally 
speaking, a person to whom an order to insure has been transmitted is under 
no obligation to accept the trust ; hut there are certain cases in which an 

^ M. Oontr. Act, 214, 189. 

Eolman V. Johnam^ 341. Mather, 3 Ves , 373. WMer v. Pe TaaUt, 

7 T, R,, 167. 

® 4 Oamp., 183, 

^ Ind. Oontr. Act, s. 56, (cL 1). Inder Bershad Sing v. Oamptell, I. L. R., 7 Oalc., 474. 
Smith Y. Cologan, 2 T. R., 188 (note). # 

® Ind. Oontr. Act, ss. 189, 214. BeWs Brinciples of Law of Scotland, 225. 

« Story, 193. 

^ flow. Big, ** Merctoi-t,” B- 
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express order to insure, must be complied witb.l Tbe rules on tbis point have 
been laid down bj Bnller J., in Smith v. Lasoelhs^ as follows: — It is now 
settled as clear law, that there are three instances in which such an order, (viz,, 
an order to insure given hy a merchant residing in England to his corre- 
spondent abroad) to insure must be obeyed. First, where a merchant abroad 
has effects in the hands of his correspondent here, he has a right to expect 
that he will obey an order to insnre, because he is entitled to call his money out 
of the other’s hands when, and in what manner, he pleases. The second class 
of cases is, where the merchant abroad has no effects in the hands of his 
correspondent, yet if the course of dealing between them he such, that the one 
has used to send orders for insurance, and the other to comply with them, the 
former has a right to expect that his order for insurance will still be obeyed, 
unless the latter give him notice to discontinue that course of dealing. Thirdly, 
if the merchant abroad send hills of lading to his correspondent here, he may 
engraft on them an order to insure, as the implied condition on which the 
hills of lading shall be accepted, which the other must obey if he accept them, 
for it is one entire transaction. It is true as it has been observed, that unless 
something has been held out by the person hero to induce the other to think 
that he will procure insurance, he shall not he compelled to insure. But if 
the commission from the merchant abroad consist of two parts, the one to 
accept the hill of lading, the other to cause an insurance to be made, the 
correspondent here, cannot accept it in part and reject it as to the rest.” 

To act in person. — "Next, the agent should act in person, for he who has 
a hare authority from another to do an act must do it himself, because it is a 
trust and confidence reposed in him.^ The exception to the rule, that he must 
act in person, is when by his authority he has an express power to appoint sub- 
agents, or when an authority so to appoint, may he implied from the nature of 
the agency, or from the ordinary custom of trade.'^ The true doctrine, says 
Mr. Justice Story, which is to he deduced from the decisions is, that the author- 
ity is exclusively personal, unless from the fair presumption growing out of the 
particular transaction, or of the usage of trade, a broader power was intended 
to he conferred on the agent.^ But although au agent cannot in general delegate 
his authority, yet there are many acts which he must necessarily do through 
the agency of other persons, and which are valid when so done.® Thus, 
as says the Masster of the Rolls in the case last cited when a merchant 

^ Afmld on Imur,, 169. 

« 2 T. R., 187. 

® Bacon^s Ahv* AuthoTity,* D. Gomh&8*s cctso, 9 Go., 75. Cdtlin B&ll, 4 OasBp?| 188, 

^ Goohran v. Mam, 2 M. & B., 301, 303, Ind. Oontr. Act, ss. 190 to 195. 

« Story, 301, 803. 

® Bos>#er v» Traftd^a/r Life Asswctnoe A8SQciq,tion, 27 Beav., 377» 
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receives goods from abroad for sale, and be deputes bis foreman to go to tbe 
proper place for selling sucb goods, and tbe foreman sells them accordingly ; 
in that case it would be impossible for tbe consignor to say, that tbe sale was 
void because tbe merchant did not personally sell them bimself, but employed 
another person for that purpose, by whom tbe sale was effected. Tbe merchant 
would no doubt be answerable for tbe acts of bis foreman, but provided tbe 
acts done were proper and within tbe scope of bis antbority, they wonld be tbe 
acts of tbe merchant bimself.” 

To act in name of principal. — Further, the agent should act in the name 
of bis principal ; for in undertaking tbe agency and acting for bis principal, he 
sinks bis individual character, and undertakes to represent bis principal only. 
This rule is of very ancient date and has been laid down as follows — ‘‘ Where 
any one has authority as attorney to do any act, be ought to do it in his name 
who gives tbe authority, for be appoints tbe attorney to be in bis place, and to 
represent bis person ; and therefore tbe attorney cannot do it in bis own name, 
nor as bis proper act, but in tbe name, and as tbe act of him who gives tbe 
authority.^ 

To use skill and diligence in the matter of the agency.— Uext, an 
agent is bound to conduct the business of tbe agency with as much skill as is 
generally possessed by persons engaging in a similar business, ^ unless tbe prin- 
cipal has notice of bis want of skill, and even in snob case be is bound to act 
with reasonable diligence and to use such skill as be possesses These rules 
equally apply to both remunerated and nnremnnerated agents : v^ere therefore 
tbe principal employs a person as bis agent whom be knows to be an unprofes- 
sional man, or employs an agent unskilled in tbe particular line of business 
which forms tbe subject of tbe business of tbe agency, in which case notice of 
bis unfitness for tbe work would probably be presumed,^ be does so at bis own 
risk, and can only expect from sucb agent reasonable diligence and sucb skill as 
tbe agent possesses ; but where be employs a professional person as bis agent, 
he has a right to expect from bimi as much skill in tbe business as may fairly be 
expected from bis situation or profession, and tbe criterion of this skill, is, has 
tbe agent exercised sucb an amount of reasonable skill as is ordinarily possessed 
and exercised by persons of common capacity engaged in tbe same business.^ 
If therefore tbe agent does not possess tbe proper skill, or if possessing it, fails 
to use it ; or if be is in any respect deficient in tbe exercise of that diligence 

^ Coomb6s*s case, 9 Oo., 76, h. Oomyn^s J)ig, Attorney'^ 0,, 14, 1 Eol Abr., 330, II 35. 

See Act VII of 1882, s. 2. 

® Ind. Oontr. Act, s. 212. Chapman v. Walion, 10 Bing., 57. 

® Ind. Oontr. Act, s. 212. 

^ Ind. Evid. Act, s. 114. 

® Ind. Oontr. Act, s. 212. Chapman v. Walton, per Tindal C. J,, 10 Bing., 59, (63). 
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wliicli is necessary to the due fulfilment of the duties undertaken Iby himj he 
will he responsible to, and will he bound to compensate his principal for the 
direct consequences of his own neglect, want of skill, or misconduct in the 
business of the agency,^ but will not be liable in respect of loss or damage which 
is indirectly or remotely caused by such neglect, want of skill, or misconduct.^ 

A few cases in illustration on each of these points will be sufficient 
upon this subject . — Thus, where a broker effecting an insurance omitted to 
communicate a material letter by reason whereof the assured failed in Ms 
action against some underwriters, and before further suing others, offered the 
broker the opportunity of defending against other underwriters ; on the broker’s 
refusal to take up the cases, the assured, without further reference to the broker, 
made restitution to other underwriters who had paid the losses -without suit, 
held that the assured was entitled to recorer his loss from the broker.^ So 
where an attorney for the plaintiff suffered his client’s case to be called on 
without previously ascertaiuing whether a material witness, whom the plaintiff 
had undertaken to bring into Coui*t, had arrived, in consequence of which the 
plaintiff was nonsuited ; held, in an action against the attorney for negligence, that 
the attorney had not used reasonable care and diligence in not previously as- 
certaining whether the witness had arrived, and in case he had not arrived, in not 
withdrawing the record had he found that he was not presents So where an 
attorney after accepting a retainer, and stating that he did not require to he put 
into funds, hut on subsequently discovering that another suit was being brought 
by others against the same subject matter, refused to proceed without being put 
in funds, held that be was guilty of a grievous error and of want of professional 
skill, and should he deprived of his costs.^ So where the plaintiff a merchant 
instructed a broker to insure £1,000 on goods shipped at Malaga on board 
the Pearl for a part of the voyage, viz., from Gibraltar to Dublin, these in- 
structions were given by a letter written from Malaga : — The broker procured 
an insui'auce to cover goods laden at Gibraltar and not at Malaga. The vessel 
sailed for Malaga and in her course hove to at Gibralter bay, and sent her 
letters on shore but did not touch at Gibraltar, but on the same day proceeded 
on her voyage and was lost. It appeared that the broker had comm-onicated 
the terms of the policy to the plaintiff who had approved of them. The under- 
writers refused to pay, and in an action brought by the plaintiff against the 
underwriters on the policy, he was nonsuited. The plaintiff then sued the 

^ Ind. Oontr. Act, s. 212. Qrcmley v. Maling. 1 Agra H. G., 63. Btannard v. UlUthome, 
10 Bing., 491. Ghapman v. Wdton, 10 Bing. 59 Godefroy v. Jay, 7 Bing., 413. 

^ Ind. Oontr. Act, s. 212. 

® Maydm v. Forrester, 6 Taunt., 615. 

^ Meece v. Mghy, 4 B. Aid., 202. 

, ® the matter of an Attorney or 1 Ind* Jur. S., 305. 
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bi^oker for Hs neglect, held tkat ke was entitled to recover, Parke B., saying 
It is of very great moment tkat tkose wko undertake suck important business 
as this, for otkers wko are abroad^ skould be acquainted witk tke proper mode 
of transacting it, and if tkey undertake it without suck knowledge, tkey are 
liable to tke assured for tke consequences.” ^ Again wkere tke plaintiff directed 
tke defendant to effect a policy for £550 on a skip and kor freigkt from 
Teneriffe to London at 10 guineas per cent.,” and tke defendant affected tke 
policy in tke words of tke order communicated to kim, kut witkout inserting a 
liberty ‘‘ to touck and stay at all or any of tke Canary Islands.” Tke skip 
kaving taken in goods at Teneriffe proceeded to Lazaretto to complete ker 
cargo and was afterwards captured. Tke underwriters refused to pay on tko 
ground of tke deviation. Witnesses were called to prove tkat it was tke 
invariable practice, witkout any particular instructions for tkat purpose, to 
insert in tke policy, a liberty to touck and stay at all or any of tke Canary 
Islands,” as skips seldom took in tke wkole of tkeir cargoes at Teneriffe. 
Lord Ellenkorougk keld tkat nnder these circumstances tke defendant was liable 
for not kaving inserted tke clause in tke policy, and tke plaintiff recovered 
a verdict for tke sum directed to be insured, deducting tke praemium.^ But 
insurance l^rokers will not be keld liable for negligence, for neglect to insert 
in a policy a liberty to carry simulated papers, if tke written instinictions 
given tkem contain no direction for tkat purpose, although it may have keen 
verbally communicated to tkem tkat simulated papers were to be used in tke 
voyage.^ So wkere tke plaintiff and kis two partners employed tke defendants 
wko were accountants to make out tke accounts of tke firm and of tk© separate 
balance of each partner, and tke defendants made out tke plaintiff ^s separate 
balance so erroneously and negligently tkat ke was a considerable loser thereby, 
inasmuch as tke affairs of tke firm were subsequently submitted to arbitration, and 
tke arbitrator conformable to tke statement of account given by tke defendants 
found tkat tke plaintiff was liable to pay to one of kis copartners a large sum 
of money, held tkat ke was entitled to sue tke defendants alone, as although up to 
a certain point tke duty of tke defendants Was one in which all tke partners bad 
a common interest, yet as to tke separate balances, tkey were in interests adverse 
to one another, and tkat ke was entitled to a verdict for tke damages claimed 
by Mm.^ But it is not tke duty of a broker to inspect and report on tke quality 
of tke goods, kut meirely to fulfil kis commission j thus in Zmkheniart v. Alexam-^ 
tke plaintiffs were merchants wko had employed tke defendants to purchase 

^ Fafh V. MammsTid) 6 Taunt., 495, 4 Camp , 344. 

^ Mallough T. Barber^ 4 Camp., 150. 

® Fomin v. Omell^ 3 Camp,, 356. 

^ Mori/ T. Mchafdson, 6 Bing. US’. 0., 123. 

^ 30 L. J. Q. B., 254, 
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certain iron ‘wHcb. “beloiiged to a person for wlioin tlie defendants were acting as 
tookers, after enquiring from tkem the description of tke iron and the freight, 
to which enquiry the defendants had replied describing the iron, but stating that 
they could not specify the freight ; the plaintiffs then directed the defendants 
to get them a vessel and to ship the iron. The defendants, according to usage 
were paid brokerage by the seller of the iron only, and not by the purchaser, 
and the defendants as agents for buyers and seller executed the contract. 
The iron was duly shipped, but it was found by the person for whom the plain- 
tiffs purchased to be of very inferior quality to that described in the contract, 
and it was therefore rejected, and the plaintiffs sought to charge the defendants 
with the loss they sustained on the ground that they had not seen that the iron 
delivered was according to the contract. The Court held that it was not the 
duty of the defendants to inspect the iron, either in their characters of broker 
or shipping agent, no usage to that effect having been proved. Eut an agent 
buying indigo seed in a rising market under an order to purchase on the most 
favourable terms cannot experiment by sowing a sample and waiting before they 
purchase to see whether it will germinate ; all that such an agent is bound to 
to do, is to act to the best of his judgment and to use proper care and skill in 
purchasing what they are required to purchase, and their action cannot be repu- 
diated unless they are shoivn to have been guilty of negligence.^ 

Duty in presenting bill of exchange for acceptance, and time when 
he should do so. — It is the duty of the agent to obtain acceptance of a bill if 
possible, but not to press unduly for acceptance in such way as to lead to refusal, 
provided that the proper steps are taken within that limit of time which will pre- 
serve the rights of his piuncipal against the drawer.^ As to what is considered 
a reasonable time see Mellish v. Eawdon^^ Mullich v. Badahiss&n^^ Bliute v. Rohins} 
Duty of attorney when acting for client.— So in undertaking a elient^s 
business an attorney or agent, undertakes on his own part for the existence and 
the due employment of skill and diligence, and where the client sustains an 
injury in consequence of the want of the attorney's skill and diligence the 
attorney is responsible,^ 

Duty of solicitors when advancing money on mortgage.— The duty 
and responsibility of solicitors when entrusted with money for investment has 
been well explained in Booty v. Watson^ The cases in which a solicitor acts in 

* Betis V. ATb%ihnot% 19 W. B., 65, in Court below 6 B L R , 2T3, 

® Bank of Van Diemen's Land v. Bank of Viotonaj L. R,, 3 P. C , 526. Agaheg on Bills, 69. 

» 9 Bing., 421. 

^ 9 Moo. P. 0. 0., 66. 

s 3 0. & P., 82. 

® jSaH V. Frame, 7 CL & P., 193. 
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tis proper character, may be diyided into three classes, all of common occur- 
rence. In the first case where he receives a certain sum of money in order to 
invest it in a particular mortgage ; and his client, either on his own selection, 
or on the advice of the solicitor, has determined to invest a particular sum on 
a particular mortgage, in that case all the solicitor does is the legal business, 
receiving the money and seeing, when the proper time arrives, that the deeds are 
executed and the money handed over to the mortgagor. His duty in that case 
is simple, but important, and large sums very often pass in that way. In the 
second case, he receives money in order that he may himself find mortgages to be 
approved by the client. He retains the money in the meantime j he then from 
time to time reports to his client what mortgages or other investment he has 
found. He does whatever business is necessary — advises his client as to the 
precautions to be taken, and ultimately sees the money handed over either as a 
whole or in parts to the mortgagee or mortgagees. Beyond that there is a 
third class, equally common but distinct from the others, where the solicitor 
does far more than he does even in the second class — that is to say where the 
client, for some reason, takes little part, perhaps no part at all, in the invest- 
ment. He may be abroad, the solicitor acting under a power of attorney. 

All the client then requires is to know that the money has been invested, and 
that the interest will be payable and be paid. In that case the solicitor has an 
onerous duty to perform, because, beyond providing the mortgages, beyond 
doing the mere legal business, he really undertakes the responsibility to his 
client of seeing that they are good mortgages, on which the money may be safely 
invested. That is within the ordinary duty of solicitors according to the practise 
of the profession, and is a more onerous duty, and one which some solicitors decline 
to undertake. Where a solicitor is instructed to sell an estate and invest the 
proceeds, and he does so invest, but the security taken turns out to he insuffilci- 
ent, in such case if it could be shewn that the business was not well done, that 
he did not bring to bear reasonable skill and diligence, or if he neglects to take 
those precautions which he ought to have observed, or more, if he does not 
manage to acquire the knowledge of what he might be presumed to know for 
the sake of his client, he is liable in an action for negligence, if such action is 
brought within the time allowed by the Statute of Limitations ; but if, under 
the above instructions, he finds an investment for his client, which is reported to 
the client and approved by him, such a case would fall under the first class above 
mentioned, though in the first instance it would be one of the second class, that 
is to say, the client having asked the solicitor to invest a sum on mortgage to be 
found by him and approved by the client, the solicitor retaining the money 
before anything was really settled although the mortgage was found and the 
money being in the solicitor’s hands to be invested in a particular mortgage. 
Such circuinstances would amount to atrustfors^^a^|2««sy<?^<3, not, iowevorjin 
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ihe teclinical sense of the word, hut a trust, a confidence, a duty, which would 
he performed and cease altogether when once the mortgage is executed and 
would not he such a trust as would give the go-hy to the Statute of Limitations. 
His duty when acting for both vendor and purchaser will be found discussed in 
Fry V. Lane*^ 

Amount of skill and diligence required.— The skill and diligence re- 
quired from the agent is, as has been seen, such as is generally possessed by 
persons engaged in similar businesses. Where the agent employed is a profes- 
sional person whose every day business is of a scientific nature, i, e,, whose 
profession is connected with science or art, the mode of ascertaining whether or 
no he has applied the necessary amount of skill and diligence in the work on 
which he is employed, is, by taking the opinion of “ expert witnessss skilled 
in such science or art.^ The words “ science or art ” are said by Sir James 
Stephens to include “ all subjects on which a course of special study or ex- 
perience is necessary to the formation of an opinion.’’^ In some cases, however, 
it may be difficult to determine whether the particular enquiry he one of a 
scientific nature or not, and consequently whether expert ” witnesses may or 
may not pass their opinions upon it."^ It can hardly be said, that the ordinary 
class of agent, such as brokers, factors, commission agents, banians, ship’s 
husbands, or wharfingers are agents engaged in scientific pursuits, and to such 
agents section 45 of the Evidence Act would not therefore apparently apply. Ac- 
cordingly in England, there have been divergent opinions as to whether such 
witnesses can he called, in one case an action had been brought on a policy 
of insurance and the question was whether facts withheld from the under- 
writer were material, and whether witnesses conversant with the business 
of insurance could be asked their opinions on this subject ; and in another case 
where the action was against the insurance broker for negligence, in not altering 
a policy according to instructions, the question was whether other insurance 
brokers could be called to state their opinion as to what the conduct of persons 
similarly situated ought to have been ? In the former case,^ it was held that 
witnesses are not to be permitted to state their views on matters of moral or 
legal obligations, or on the manner in which other persons would probably have 
been influenced had the parties acted in one way rather than the other. Whilst 
in the latter case,^ (in which the finding of the jury appears to have been 
peculiar), Tindal 0. J., said: — “The point, therefore, to be determined is, not 

" 58 L. J. Oh , IIS. 

® Ind. Ivid. Act, s. 45. 

® Objects and Reasons for t£e Ivid. Act. 

^ Taylor on Evid., 1211. 

® Campbell v. B/ichardSj 6 B, & Ad., 840, (846), 

® Chapman^ v. WalioUf 10 Bing., 5^, 63. 
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whether the defendant arrived at a correct conclusion upon reading the letter 
(of inatrnctions), hut whether upon the occasion in question he did or did not 
exercise a reasonable and proper care, skill, and judgment. This is a question 
of fact, the decision of which appears to rest on this further inquiry, viz., whether 
persons exercising the same profession or calling, and being men of experience 
and skill therein, would or would not have come to the same conclusion as the 
defendant If the defendant did not contract that he would bring to the 
performance of his duty, on this occasion, an extraordinary degree of skill 
but only a reasonable and ordinary proportion of it, it appears to us that 
it is not only an unobjectionable mode, but the most satisfactory mode of 
determining the question, to show by evidence whether a majority of skilful and 
experienced brokers would have come to the same conclusion as the defendant. 
If nine brokers of experience out of ten would have done the same as the 
defendant under the same circumstances, or even if as many out of a given 
number would have been of his opinion as against it, he who only stipulates to 
bring a reasonable degree of skill to the performance of his duty, would be 
entitled to a verdict in his favour. And there is no hardship upon the plaintiffs 
by this course of proceeding, for they might have called members of the same 
profession or trade to give opposite evidence, if the facts would have warranted 
it.”i However, as I have said, it is doubtful if a policy broker, and indeed the 
other classes of agents to whom I have referred, can by any possibility be said 
to be “persons specially skilled in science or act ” within the meaning of section 
45 of the Evidence Act. Presuming, therefore, that they cannot be so classed, 
evidence of other persons of the same class necessary to show to the Court that 
such classes of agents have exercised the amount of skill and diligence required 
by section 212 of the Contract Act, if on the question of “ the usages of any 
body of men” might be receivable under s. 49 of the Evidence Act, or, where 
there is no usage in question, probably under s. 11 of that Act ; on the other 
hand where the agent, whose sHll and diligence it is proposed to prove by 
calling other agents in the same line of employment, is one who clearly falls 
within the class of a scientific agent, such for instance, as an engineer, (in the 
higher sense of the word) surveyor, master of a ship, attorney, &o. eridence of 
such person would rightly be receivable under s. 45 of the Evidence Act. 

To use diligence in communicating with his principal in cases of diffi^ 

CUlty— Next, it is the duty of the agent in aU cases of difficulty, to use all 
reasonable diligence in communicating with his principal and in seeHng to 
obtaia his instructions.® And in cases of emergency, where there is difficulty, 

‘ Oftainna» v. Waltm, 10 Bing, (63), bat see OampteJU. 5 B. & Ad. (8401. 

See also Qremlle r, Ghapman, 6 Q B,, 731. ^ ^ 

® Ind. Oontr. Act, s. 214. OoHander v. OUnc\ 6 3coi;t., 761. 
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lie should endeavour, if it is possible, to communicate with his principal before 
tahing upon himself to act. although if it is impossible to obtain instructions, or 
if he has asked for instructions and obtained no reply, he would he justified in 
an emergency in doing his best to protect bis principal’s interest ; but he should 
even then be careful to act as a person of ordinary prudence would act in his 
own case.^ Examples of the duty may be found in cases where masters of ships 
are acting for owners at home, see the cases noted below ^ 

To pay over monies to principal. — It is further the duty of an agent 
to pay over to his principal all sums received by him on account of his prin- 
cipal, retaining however, any sum that may he due to himself for expenses 
incurred, and advances made or remuneration due in respect of the business 
of the agency;^ and this notwithstanding the claims of third persons;^ and, 
as will be seen hereafter, he will be bound to pay over to his principal any 
profit or over-charges that he may have made,^ and this rule that the agent 
is bound to pay over to his principal all sums received by him on account of 
his principal has been held good even although the contract of sale by which 
monies are received be illegal or void.® But a wager is not in itself an illegal . 
contract, and if an agent be employed by his principal for a commission to make 
bets, and he receives the winnings, he is bound it pay to the principal, and 
will be liable to an action if he do not do so.'^ But if he be so employed and 
fails to make the bet in accordance with his instructions, the principal cannot 
maintain an action for breach of contract and recover as damages the gains to 
which he would have made had the instructions been carried out.® 

To produce documents to persons appointed by principal— It is also 
the agent’s duty to produce such documents as he has in his hands to persons 
appointed by his principal ; he, howevei% is not bound to produce them to an 
improper person.® 

Duty to account. — hText, the agent is hound to render proper accounts 
to his principal on demand, for it is his duty to be constantly ready with Ms 

^ Ind. Oontr. Act, s. 189. 

^ W%lsQn V. 2 Stark, 1. Vleirhoom v. Qh^pmm, 18 M. & W., 230. Bom v. 8alm^ 

dor, 3 Bing. N. 0., 268 Duncan v. Bensouj 3 Ex., 641. Acatos v. Burn% L R,, 3 Ex. 
D., 282, and see Lecture Y, pp. 133 to 136. 

* Ind. Oontr. Act, s. 218. 

Nicholson v. Knoioles, 5 Madd., 47. 

® Mofison v. Thowpsonj L R. 9 Q. B., 480. Williamson t. Barbour^ 37 L, T» Nf, S., 698 ; 
L. B., 9 011 , 529. 

® Joseph v. Bolano, 18 W. B., 424, 

^ Bridget v. Savage, h. B., 15 Q. B. D., 363. 

« Cohen v. KUmi, L. B., 22 Q. B. D., 680. 

® Dadswell v. Jacobs, L. B., 34 Oh. X)., 278. 

Ind. Oontr. Acts, 213. 
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accoimts, and neglect in tliis respect is a good ground for charging him with 
interest.^ An account must, however, be demanded from him, or the agency ter- 
minated, before a suit is resorted to.^ But if no account is rendered within a 
reasonable time, and he is found accountable, he must boar the costs of the suit 
instituted to have an account taken, and it is no excuse to say that lie tendered 
a gross sum, which, as it eventually turned out, was sufficient to have covered all 
that was due from liim.^ And where the suit has been brought, and a decree 
passed directing him to account for all monies that have come to his hand, he 
can only discharge himself by so doing, and it is always open to the decree- 
holder to show that this has not been done.^ 

Mode of takiBg the account. — Moreover it is the duty of the agent to 
account irrespective of any contract to that effect, and he will not discharge 
liimself from the duty of accounting, by merely delivering to his employer a set 
of written accounts, without attending to explain them, and producing vouchers 
by which the items of disbursement are supported; and when this is done, 
it is the province of the principal to point out the entries in such accounts 
which he alleges to be erroneous, and, in respect of transactions not shown 
in the accounts, to state what monies have been received and not expedited ; 
and it then becomes the duty of the judge or officer directed to take the 
account in the suit in which the account has been ordered, to proceed to deal 
with the questions thus raised between the pax’ties, tinating each item separate- 
ly. ^ If on the other hand, no sufficient accounts have been rendered by the 
agent, the pinper and convenient mode of so doing is for the Coui‘t to fix a 
day before which the defendant should file a written statement of his accounts, 
exhibiting therein all the items of receipt for which ho is accountable on one 
side, and all items of dishux^sement on the other, and to fix another later day 
before which the plaintiff should file any objections which he may have to 
make to these accounts when filed ; and finally the Coui^t ought to appoint a 
third day upon which an enquiry into the truth and coimectness of the state- 
ments of account filed by the defendant should be made, and on that enquiiy 
he will take all such evidence in the way of books, and voucheixs, and so on, as 
the defendant is entitled to pi’oduce, as well as the testimony of neoessaxy 
mtnesses, and also all evidence on the part of the plaintiff tending to invali- 
date the accounts or to surcharge them ; and eventually upon the determination 
of the enquiiy, the Judge should satisfy himself as to the amoniit which i>s 

^ Fearce v. Green^ 1 Jao. & Walk., 135. 

® Act xy of 1877, Sch. II Art, s. 88, 89. Tophmn v. Bmddich, 1 Tanut., 57B. 

® Oollyer y. Dudley^ 1 Turn & Eass., 421. 2 L. J. Oh., 16. * 

Woomanath Boy Chowdhry y. Sreenath Singh, 15 W. E., 260. 

* inmda Fefmd Boy y, Dwarha JYath Gangopadhya, I. L. B., 6 Calc., (757j. 
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due upon, tlie account as establislied by the evidence of both parties, and frame 
his decree accordingly. He ought not to give a decree for alternative damages 
founded upon any antecedently estimated amount, which must, apart from 
the evidence be simply a matter of conjecture or of claim. He should give 
no decree other than an order on the defendant to file his accounts before the 
accounts have been taken, and then confine his decree to such amotint as he 
may find to be due upon the proper taking of the accounts against the defendant; 
and if the defendant prove contumacious with regard to filing his statement of 
accounts, the Judge may proceed with the taking of accounts against him on the 
footing of evidence furnished by the plaintiff, and in so doing he may make all re- 
asonable presumptions against the defendant. ^ The agent when so accounting, 
should, however, to enable him to prepare such accounts as the principal is entitled 
to, he allowed to have reasonable access, at proper times and in the presence of 
responsible persons, to such books and papers in the plaintiff’s possession, 
as may be necessary for the preparation of his accounts.^ And it should be 
distinctly made known to the agent the specific period over which the account 
is required, the property or matter as to -which the account is sought, and 
the nature of the accounts I’equired.^ And although the procedux^e laid down 
in Annoda Persad Boy v. Dwarha Nath Gaagaijadhya^ ought to be followed, 
yet if in a suit in the mofussil a principal prays merely that the defendant 
be ox'dered to render an account, a second suit brought by liim for the recovery 
of the money found due by the defendant on examining the accounts will not 
be barred as res judicata ^ And where a defendant in a suit for a balance of an 
account due to the plaintiff as a commission agent, denies the agency, and 
alleges that there is a contract of sale, the burden of proving that he has 
sustained losses in his capacity of agent is on the plaintiff, and Hs case 
will not be made out by uncorroborated entries in Ms account books.^ In 
taking an account between an agent and his principal, either party are at 
liberty to waive inquiry as to particular periods of time, or particular depart- 
ments of expenditure ; but neither are at liberty to shut out the other from 
inquiry otherwise it may, however, possibly be the case that in a suit for an 
account, the issue between the parties is so simple, and so clearly raised and met 
by evidence as to be ready for decision at the time, but the general rule is the 

^ Byud Shah Alaiahmecl v. 24 W. R., 70. 

^ Anmda Fenad Boy v. Dwmdia Nath Gangopadkya^ 1, h. R., 6 Calc., 758. See als 
Begmnber Mozimdar v. Kollynath Boy, I. h. B., 7 Oaio., 654. 

® Pran Nath OhuckerluUy y. Beny Ameen, 9 W. E., 250. 

^ QoUnd Mohun Chueherhutty v. Sherriff, 1. L. B., 7 Gale., 160. See also ByfooUah Khan 
V. Jhapa Thakoof, 20 W. B., 809, 

® Jugal Kishore v. Girdhar Lai, L L. B., AIL, 12 Ind* Jur., 216. 

Murrinath Bai ¥. Krishna Kwmar Bakshi, I. L. B., 14 Gale., 147. 
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otlier wajJ In taking an account tke agent is p'imcb facie liaWe for wliat he 
has received, and is hound to discharge himself ; hut the evidence which is 
considered sufficient to discharge him, may vary as to different items, and he 
certainly may he entitled to all such intendments and presumptions as arc made 
in favour of one who is called upon to render an account of transactions which 
have taken place long ago, though under circumstances which prevent any 
absolute bar by lapse of timed The agent, however, may be freed from liability 
if he accounts and shows that he has expended such monies as came to his hands 
for his principaFs benefit and with his express authority.® But where he denies 
receipts, his fiduciary position and his accountability in toto^ and this defence is 
shewn to he false, he will he ordered to pay the whole costs of litigation^ 
Where there has been on the part of the agent any fraud or imposition, the 
whole account, though settled, may be re-opeued.^ And where the plaintiff 
alleged an open account and in general terms falsification, and the defendant 
pleaded an account stated and required a specific statement of falsification which 
the plaintiff refused to gfre, the Court although holding that the account was 
settled and that the defendant was entitled to a verdict, yet allowed the plaintiff* 
to amend by stating instances of falsification,^ Although where there are only 
mistakes and omissions in a stated account, the party objecting will be allowed 
no more than to surcharge and falsify, yet if it is apparent to the Court, that 
there has been fraud and imposition, the whole account will be re-opened, not- 
withstanding that the aoconnt was of 23 years’ standing,^ and this even where 
the fraud is discovered after the account is balanced.^ So where the defendant 
acted as the plaintiff’s agent in certain commercial transactions up to July 1867, 
when the plaintiff fell into diffiiculties and executed a composition deed under 
the Bankruptcy Act, whereby he covenanted to pay eight shillings in the pouncl 
to his creditors, they releasing him from all his liabilities. The defendant was 
not present at the meeting at which the composition was agreed upon, hut after- 
wards claimed to be a creditor in respect of the said transactions for £300, and 
his name was inserted in the schedule, and he assented to the deed and received 
the composition payable thereunder. But afterwards the plaintiff investigated 
the defendant’s accounts, and then for the first time discovered that the defendants 
had in his accounts inserted numerous false charges of the amounts paid by him 


^ Etmnath Bai v. Krishna Kumar BaJeshi^ I. L. E., 14 Calc., 147. 

® Wagan v. Chunder Kant Banerjee, 7 W, E., 452. See also as to set off Mohima Bmjnn 
Roy Ohowdhry v. Koho Coomar Mtsser^ 18 W. E., 339. 

® Mozeley v, Cowie^ 47 h, 1. Ch., 271. Qlarhe v. Tipping^ 9 Beav., 284. 

^ Mozel&y v. Gowiej 47 It, J, Ch., 271. 

® Vernon y. Vernon^ 2 Atk,, 119. See also Glarhe y. Tipping^ 9 Beav., 284. MozeUy v. 

OowiOj 47 Lt. J. Oh., 271. And Chambers v. Goldwiuj 5 Yes., 837. 

^ Vagliam Bros, y, Bmh of Mnglmd^ L, B., 22 Q, B, B., 108, 
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on account of tliese transactions, and lie then hied a bill for an account, it was 
held that the composition deed was no bar to the decree for account in favour of 
the plaintiff.-^ Further where accounts arc impeached, and it is shewn that 
they contain errors of considerable extent both in number and amount, ivhether 
caused by mistake or fraud, the Court will order such accounts, though extending 
over a long period of years, to be opened, and will not merely give libeity to 
surcharge and falsity ; and supposing a fiduciary relation to exist betiveen the 
parties, the Court will make a similar order if such accounts are shewn to 
contain a less number of errors, or if they contain any fraudulent entides.^ 

Duty of Commissioner in taking accounts. — IThere the accounts in a 
suit have have been referred to a Commissioner appointed by the Court under 
s. 394 of the Civil Procedure Code, with powers under 39S : it is his duty to 
make out an account showing to the Court exactly what the aceoimt in the books 
of account show, and nothing else ; he is practically to place liinihelf in the position 
of an assistant to the Court, so as to give the Court all the information which 
the accounts give, so as to enable the Court to deal with them in a satisfactory 
manner. And where the accounts are ambiguous, or where they do not disclose 
the facts, it is his duty to take evidence on that point, so as to report to the 
Court what is the meaning of any particular series of entries, for the pui’pose of 
enabling the Court to give a judgment upon them. He has no power to deal 
with the case as though he were a judge or an arbitrator, or to give a judgment 
either in favoui’ of the plaintiff or the defendant ; and wdiere he did so, the 
Court treated his report as non-existent ; and itself decided the matter of 
account on such materials as were before it.^ 

Reference in suit for account. — Where in a suit for an account, it was 
ordered by consent of the parties that the cause should be refeived to a Com- 
missioner to take accounts’, who in taking them was to decide upon all questions 
of fact, whether as to the delivery of certain merchandise delivered, or other- 
wise with full powers for the purpose of the invehtigation ; and that if ques- 
tions of law should arise and could not be settled or disposed of before the 
Commissioner, they were to be submitted to the Court, their Lordships of the 
Privy Council were of opinion that such a reference was different from the 
ordinary reference to a Commissioner to examine accounts under the Code of Civil 
Procedime, and expressed a doubt whether it were competent for the Couzito re- 
open the question of account against a clear finding upon a question of fact relating 
to the account made by the Commissioner upon the evidence pi’operiy before him.^ 

^ Tike V. Dickhiso'nj L. E., 12 Eq., 64s. 

^ Williamson v. Barhoiio'^ L.'R., 9 Cli. D., 529. Applicable in India so as to stay limitation 
only where there is fraud. 

® Tincowri Deli v. Batyadyal Banerjee^ per Pethram 0. J., app. from Orig. decree, No. 
323 of 1875, decided by Pethram 0. J., and Gordon J., on the 2nd August, 1869. 

^ WaUm V. Aga Mehedm Bherape^ b. X I« A.j 340. 
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Misconduct in not accounting, how looked upon hy Court of Chancery 
in the case of a general agent. — The neglect of an agent, a solicitor, to keep 
regular accounts and preserve vouchers against himself has heen held hy the 
Court of Chancery sufficient to warrant the total disallowance of a bill of costs 
for business done as a solicitor on behalf of his principal, the principal having 
died before the bill was presented, and the agent having acted as the principaTs 
confidential agent and receiver of his rents the principle on which this deci- 
sion was based being that a general ag^ent is in duty bound to keep regular 
accounts of his money transactions, for when such an agent is employed, he has 
the power of receiving money to an amount which there is no means of getting 
at, unless regular accounts of receipts and payments are kept by him. This was 
pointed out hy Sir W. Page Wood iti re Lee ex-part e Neville where his Lordship 
held that the principle of White v. Lady Lincoln did not apply where the solicitor 
was not the general agent of the client, so as to be able to receive the client’s 
money at all times without his knowledge, but only received money for him in 
respect of separate transactions of which the client was aware at the time, and 
knew what was to be received. 

Destruction of books. No accounts or vouchers. Unascertainable 
claims. — Where an agent has refused to account and there is evidence of 
spoliation of bank books, he will he answerable for the principal sum in which 
he is charged to be accountable, and for interest thereon in lieu of the profits 
lie has failed to account for.^ And where he has kept no regular accounts and 
vouchers of the business of the agency, the omission so to do, will always be 
construed unfavourably to the agent and whei’e an agent made claims for 
expenses on account of his principal, which, from the conduct of the agent under- 
taking the business without authority or agreement, could not be ascertained, 
such claims were disallowed.^ 

Payment over to third parties.— And as a general rule, an agent or 
collector cannot discharge himself respecting monies for which he is liable to 
account, by proving payments or advances to third parties, unless he can show 
that such payments or advances were made by the express authority of his 
principal or with Ms knowledge and consent.^ 

Interest. — Where the agent retains monies of his principal, which he has 
not been required to pay, he should not ordinarily be required to pay interest ; 
but if his conduct has been fraudulent, he should be charged with in- 

^ White y. Lady Lincoln^ 2 Yes., 363. 

" L E., 4, on., 43, (45). 

® Bampershad Tewany v, Bhev Ghunder Dob^f, 10 Moo. I. A., 490. 

^ Ohedworth {Lord) v, Mdward&y 8 Yes-, 46, (49). 

® Beawnont v. Boulthm^ 11 Yes., 358. 

^ Baga% y. Chwider Emt Bmerjee, 7 W. E., 542. 
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terest or where a demand has been made, or where the agency is terminated, 
and no accounts have been rendered, it is presumed that interest would be charge- 
able at the discretion of the Ooni't. So if money be remitted to an agent, and 
he make use of it for his own trade, he will be liable for interest, but if he 
leave it dead in his own hands it appears that he has been considered not 
liable.^ The case of an auctioneer receiving a deposit appears to be treated 
differently, Lord Tenterden 0. J,, in Earington v. Hoggarf,^ distinguishes his case 
as being that of a stakeholder, from that of an agent, and says : — A stake- 
holder does not receive the money for either party, he receives it for both and 
until the event is known, it is his duty to keep it in his own hands ; if he 
thinks fit to employ it, and make interest of it, by laying it out in the funds or 
otherwise, and any loss accrue, he must be answerable for that loss ; and if he 
is to answer for the loss, it seems to me he has a right to any intermediate ad- 
vantage which may arise.” N’or will he be liable for interest if he invest such 
deposit at the request of one of the parties to the auction sale.^ A late case 
that of Earsant v. Blaine,^ has decided that an agent is hound to account, and on 
refusal is chargeable with interest so long as he fails to render an account. And 
where an agent instead of submitting to an account, falsely denied his receipts, 
his fiduciary position and his accountability, and a decree for an account was 
made, the Ooui't held that he should be directed to pay the whole costs of the 
suit, independently of the result of the account.^ It has been said by a learned 
Judge, howevei*, that interest should be allowed only in cases where there is 
a contract for the payment of money on a certain day, as on bills of exchange, pro- 
missory notes ; or where there has been an express promise to pay interest, or 
where from the course of dealing between the parties, it may bo inferred that 
this was their intention, or where it can be pioved that the money has been used, 
and interest has been actually niade.”'^ Further, if the agent has made a profit 
by trading or has received interest on his principal’s money whilst in his hands, 
the agent will be bound to account both for profit and interest.® 

Compound Interest. — ^And with regai^d to the subject of charging the 
agent compound interest, although interest, is entirely in the discretion of 
the Court, except when provided for by contract or special Acts, Tt may not 
be out of place to refer to the principles laid down in England on this point. 

^ Sital Pershad v. Momhtir Doss, 23 W. R., 235. Turner v, Burkinshaw, L. R , 2 Oli., 488. 

^ Botjers v. Boehm, 2 Esp., 701. 

® 1 B. & Ad., 577. 

Earington v. Boggart, 1 B. & Ad , (589). 

® 12 Ind. Jur., 79 per Ld. EscRer, Liudley and Lopes L. J. 

** Eurronath Roy v. Knshna Cooonar Bukbhi, I. L. B, , 14 Oalc., 147, L, R., 13 I. A., 123. 

Be Samlland v. Bowerhank, 1 Gamp., 49. See Act XIY of 1882, ss. 209-210. 

® Brovm v* Litton, 1 P. W., 141. Diigloch v. Blackburn, 3 Camp., 43. 
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In England “ tlie principle regarding interest appears '' sajs Lord Hatherlej^ 
in BurcUoli r. Girrloh,^ '' to be tHat the Court does not proceed against an 
acconnting party hj way of punishing him for making use of his principaFs 
money by directing rests, or payment of compound interest, but proceeds 
upon this principle, either that lie has made, or has put himself into such 
a position as that he is to be presumed to have made, 5 per cent., or 
compound interest, as the case may be. If the Court finds it is stated in the 
bill, and proved, or possibly (and I guard myself upon this part of the case) 
if it is not stated, hut admitted on the face of the answer, without any state- 
ment on the bill, that the money received has been invested in an ordinary 
trade, the whole course of decision has tended to this, that the Coni-t presumes 
that the party against whom relief is sought has made that amount of profit 
which persons ordinarily do make in trade, and in those cases the Court directs 
rests to be made.’’ Lord Justice Giffard, as to the point of compound interest 
said: — ‘‘No doubt the principle applicable to that point was very clearly laid 
down by Lord Oran worth in Attorney General v. Alford,^ All that this Court 
can do as against a defendant in such a case as this by way of penalty is to 
make him pay the costs of the suit. The question of interest clearly depends 
upon the amount which the person who has improperly applied the money 
may be fairly presumed to have made. If he has applied it to his own use, 
I think it is quite right to say that he ought never to be heard to say that he 
has made less than 5 per cent., and that that is a fair presumption to make ; 
bat if you seek to go further than that, and to charge him with more than 
5 per cent., you must make out a case for that purpose.” 

Mixing principaFs funds with his own.-— And if the agent mix the 
property or money of his employer with his own property or money, it lies 
upon him to distinguish them, and if he fails so to do, the whole will be taken 
to belong to his principal for every presumption will be made against him 
where he makes it impossible for the principal to distinguish his property > 
And where an agent mixed up his private transactions with those of his 
principal, and failed to prove that the money was borrowed for the benefit of 
his principal and her ward, and where the transaction on the part of the lender 
was found not to bo horn fide inasmuch as he did not satisfy himself that the 
agent was borrowing for the legal necessity of the ward’s estate, he was held 
personally liable.^ And even if the agent deposits assets belonging to his 
principal with bankers on their bank notes carrying interest and the bankers 

^ JD. E., 5 Ok., 241. 

4 De G. M. & G., 843. 

^ Zufton V, White^ 15 Yes. 432, (440, 442) gee also Clarke r. Tipping, Q Bear., 284. 

^ Armory v. Zelamire, 1 Str , 504. 

® Jut^gurnath Boy Choivdhry v. Munorahha Dassee, 2 W. R., 156, 
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Shortly after fail, tliere being no necessity for sncb. deposit, be will be beld 
liable J 

Agent liable to account to principal only— The agent is, however, liable 
to account only to bis principal ; thus where a trustee managed the trust pro- 
perty through an agent, appointed by him, who received the income and held 
the title deeds of the trust properties in his possession, and the agent was made 
a party to an information for an account and scheme, the Court held that he was 
not a proper party, and that he could only be called npon to account to the 
trustee.® So also where the plaintiffs, who were landowners in IJJew Zealand 
and had offices in Glascow but no office or agency in London, shipped -wheat to 
England for sale in the London market, taking bills of lading in which the 
wheat was made deliverable to themselves and endorsing these bills to Mathews 
and Company at Glascow with instructions as agents of the plaintiff to sell the 
goods in London : and Mathews & Co. having no house or agency in London en- 
dorsed the bills over to the defendants -who were corn-factors for the purpose of 
the sale of the wheat; the endorsement in both cases being merely for the pur- 
pose of sale and not for the purpose of passing the property ; and the defendants 
effected the sale and paid the proceeds into their own account, and from time to 
time made remittances to Mathews and Company, who shortly after failed being 
indebted to the defendants. The plaintiffs then sued the defendants alleging 
that they (the plaintiffs) through their agents retained and employed the defen- 
dants to effect the sales in question and asking for an account ; the defendants 
denied that they were employed by the plaintiffs and contended that they were 
only accountable to Mathews and Company ; held that the plaintiffs were not 
entitled to succeed, as there was no privity of contract between them and the 
defendants, and the defendants did not stand in any fiduciary character to the 
plaintiffs so as to entitle them, the latter, to follow the proceeds of the property 
in the defendants’ hands.^ 

Duty of partners to account. — It is similarly the duty of all the partners 
of the firm to see that accurate accounts are kept of all money transactions of the 
partnership business, and to allow access to each other to all books of accounts.^ 
If no books of account are kept at all, or if they are so kept as to be unin- 
telligible, or if they are destroyed or wrongfully withheld, and an account is 

^ Darlce y. Martyn^ 1 Beav., S25. Massey v. Banner, 1 J. & W., 241. Metcher v. Walher, 

3 Madd., 73. 

Attorney General y. Chesterfield (Earl of), 18 Beav., 596. See also Myler v. Eitzpatne'k, 
6 Madd. & Geld., 360 and Gibbon v. BiMtar Tewaree 23 W. R., 242. Ind. Contr. Act, 
s. 192. 

® New Zealand and Australian Band Co. v. Watson, L. E., 7 Q. B. D., 374. 

^ lad. Contr. Act, s. 257. Bowe v. Wood, 2 Jao. & W., 558 ; Lindl., 807. Taylor v. Bauis, 
3 Beav., 388, (note). 
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Burdick v. Garrick} Foley v. Hill} Teed v. Beere} Seagram v. TuckJ^ But it 
appears tkat this rule does not hold good in India. Section 10 of the Limita- 
tion Act of 1877 is the section which deals with cases against persons in whom 
property has hecome Tested in trust for a specific purpose, and enacts that suits 
against such persons shall not he harred by any length of time ; but that sec- 
tion has been held to be especially framed so as to exclude implied trusts 
or such trusts as the law "would infer merely from existence of particular facts 
or fiduciary relations.^ 

Limitation under the Bengal Rent Law.— It may here be mentioned 
that under Bengal Act of 1869, s. 30, a suit for an account or papers from 
an agent must haye been brought at any time during the agency or within one 
year from its determination, or if fraud were alleged within one from the 
time such fraud became known.”® But even under that Act a special agreement 
for taking the account, giying time to the agent to pay, would have had the 
effect of taking the case out of the section.'^' Since the passing of the Bengal 
Tenancy Act of 1885, the limitation for such suits is howeyer regulated 
by the Limitation Act, there being no section in the new Act corresponding 
with section 30 of the old Act. 

General rule for India as to duties of directors of Joint Stock 
OompaniOS. — In laying down any general rule for India as to the duties which 
ought properly to be imposed on the directors of joint Stock Companies the 
Courts, should be guided by a consideration of English commercial rules and 
by the current of English decisions so fai’ as they can be suitably applied to 
a people whose trade is of comparatiyely recent growth.® 

Duty to give notice to principal of facts material to the agency.— 

The agent should giye immediate notice to his principal of any and eyery fact 
coming to his knowledge, which may be necessary for the principal to know 
in order to protect his own interests. 

Duty of agent dealing in the business of the agency on Ms own 

account. — ^A further duty arising out of the confidence reposed in the agent 

^ li. B., 5 Gh., 233. 

® 2 H. L. Gas., 35. 

® 5 Jur. S., 381. 

^ L. E., 18 Oh, D., 296. 

® Khewdemomy Bosses v. Boorgamoney Bosses, I. L. B., 4 Calc., (465, 469). Saroda 
^ersliad Ohattopadhyce y. Brojonath Bhuttaoharjee, I. L. B., 5 Gale., 910. Gimnder 
Ohunder Qhose v, MacUntosh, I. L. B., 4 Gale., 897. 

® Bengal Act Till of 1869, s. 30. 

^ Beer Gh%7ider Mamchya v. Eurro Ghunder Bmnon, I. L. B., 9 Calc,, 211, 

® Wew Wlemming Spinning and Weaving Co. y, Kessowji Nmh, I. L« E., 9 Bom. 373, (394), 
per Scott, J* 
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by the principal deserves particular notice. And that is that it is his bonnden 
duty not to deal on his own account in the business of the agency, without 
first obtaining the consent of his principal, and acq[uainting him with all 
material circumstances which have come to his own knowledge on the subject; 
and if he does so, the principal may repudiate the transaction, if the case 
shows either that any material fact has been dishonestly concealed from him 
hy the agent, or that the dealings of the agent have been disadvantageous 
to him.^ The right of the pinncipal where this duty has been abused, has 
been dealt with hy the Courts of Equity in England in numerous cases, and the 
agent has there been held to stand in a fiduciary position towards the principal.^ 
OoncealmeEt of material facts. — ^It is one of the first duties of an agent 
to disclose all material facts relating* to the business of the agency to his 
principal. And much more therefore it his duty to do so, whenever he proposes 
to deal in this business of the agency on his own account ; for his so dealing 
on his own account was never intended hy the principal on appointing the 
agent, but rather on the contrary it was on the faith that the agent will act 
purely and disinterestedly for the benefit of his employer that ho was so 
appointed at all. The principle on which this duty is founded, is, that an 
agent will not he allowed to place himself in a situation, which, under 
ordinary circumstances, would tempt a man to do that which is not the best 
for his principal. Thus an agent employed to purchase cannot buy his own 
goods for his principal, neither can an agent employed to sell pui’chase for 
himself his principal’s goods, and if they do so, the principal may repudiate 
such transactions.^ And neither will he be allowed to purchase for his own 
benefit.* And, as will be seen hereafter, if the principal adopts the transaction, 
he may claim the benefit of it. Bnt to establish a frimd facie case of con- 
structive purchase by an agent out of the funds of his principal, it must be 
proved that at the time of the purchase, the agent had funds in Ms 
hands belonging to his principal, snfficient to meet the purchase, it is not 
enough to show that the defendant is the agent of the plaintifi, and that he 
has no funds of his own wherewith to purchase property,^ For may an agent 
employed to settle a claim buy aud enforce it against his principal.^ So where a 

^ Ind. Contr, Act, s, 215. 

® See Tate v. W^hlliaMSOTij Li, R., 2 Oh., 55. KuatGhbull v. Sall&ttj Ij, R., IS Gh. D., 696. 
Hrlanger v. Sombrero Phosphate Go,, h. R., 5 Oil. I), (118), on appeal, Ij. R. S App. 
Gas., 1218, Emma Silver Mining Go. v. Ch'anff L. B., 17 Oh, B., 122, 

® Bentley v. Graven, 18 Beav., 75. Bx-parte Dyster, 2 Bose, 349. BothscMld v, Broohman 
2 Blighs N. S., 165. ' 

^ Austin v. GhamherSj 1 CL & ]?., 1, 

® Meer Sufdur AU v. Woolfut All, 3 W. B., 232. 

® Reed v. Worns, 2 My. & Or., 361. 
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relatiye of a young man wlio was in impecnnions circumstances and had sought 
his relative’s advice, was advised hy the relative to allow one W, to loot into 
his affairs and to arrange for payment of his debts ; and the youth informed W, 
that he was willing to sell a portion of a freehold estate belonging to Mm, and 
after some conversation as to valne, W agreed to bny the estate for £7,000, but 
insisted on the youth consulting his Mends on the matter, and an indopendant 
solicitor was employed on the youth’s behalf. Aud W, on his part after taking 
the advice of a mining engineer, discovered that there were valuable mines 
under the land, which the engineer valued at £20,000, but did not communicate 
this information to the youth ; subsequently the sale was concluded and shox’tly 
afterwards the young man died. In a suit brought hy his executors to set aside 
the sale, it was held that the purchaser was placed in a fiduciary position to- 
wards the youth, and that it was his duty to have disclosed all material inform- 
ation which he had acquired, and the not having done so, the sale was set 
aside.^ So in Oillett v, Fej^perGorne^^ a person employed a broker to purchase 
some canal shares, and the broker apparently bought them from one Cole, the 
ostensible owner, but it subsequently turned out that these shares actually be- 
longed to the broker, and that they had shortly previous been transferred into 
the names of the apparent vendors as trustees for him. After a lapse of several 
years the employer discovered what had been done, and brought a suit to set 
aside the transaction. There was no evidence that the price paid for the shares 
was extravagant, or that any fraud had been practised, and it appeared that the 
plaintiff w^as a large proprietor of shares purchased from other persons, The 
Master of the Rolls said : — “ Where a man employs another as his agent, it is 
on the faith that such agent will act in the matter purely and disinterestedly for 
the benefit of his employer, and assuredly not with the notion that the person whose 
assistance is required as agent has himself in the very transaction an interest 

directly opposed to that of his principal It is not necessary to shew that 

fraud was intended, or that loss afterwards took place in consequence of these 
transactions, because the defendant, though he might have entertained no inten- 
tion whatever of fraud, was placed in such a situation of trnst with regard to 
the plaintiff that the transaction cannot, in the contemplation of the Court, be 

considered valid The defendant ought to take back the shares with all 

dividends which have been paid upon them, with interest at 5 per cent, and 
the costs of the suit.” 

OoEcealiaeiit of material facts by promoters —As will be hereafter 
seen promoters stand generally in the same position as an agent with regard 
to this duty to disclose all material facts. In The Bhosphate Sewage Company 


^ Tdte V. WilUmMon, L. B,, 2 Oli., 56. 

® S Beav.j 78. See also Rothschild v. Bf oolemma 5 Bii. N, S., 165, 
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V. Hartmont} certain person wlio were the owners of a concession from a foreign 
G-overnment oomhined together to form a Company to purchase the concession, 
knowing at the time that through their default it was voidable and liable to 
forfeiture. The owners and others who were the promoters of the Company, 
fraudulently sold the concession, being aware of the infirmity of the title, 
to trustees for the intended Company, and it was transferred to the Company 
by the trustees, who were to be paid a portion of the purchase money for their 
share in the transaction. The solicitors for the vendors, who were also the 
solicitors for the Company concealed the invalidity of the title, and the trustees 
neglected to require evidence to establish title. The Company brought a suit 
against the owners of the concession, the promoters, the trustees, the directors, 
and the solicitors, to obtain repayment of the whole purchase money. Lord 
Justice James held that the owners and promoters must repay the whole purchase 
money, and that the trustees who received money in the nature of a bribe for 
neglecting tbeir duty must repay what they had so received, and as to this 
last repayment, his Lordship said: — ‘^Commission received by an agent or 
trustee of a purchaser from a vendor mtliout the knowledge of his principal 
is in this Court a bribe — ^it is a profit which the principal has a right to 
extract from the agent whenever it comes to his knowledge.” In this country 
the principal might repudiate the transaction. The rule that the principal 
may repudiate, where the agent has dealt in the business of the agency without 
the knowledge and consent of the principal has been held to apply, so that 
any surreptitious dealing between one principal to a contract and the agent of 
the other principal, has been held to be a fraud in equity, and which would 
entitle the first named principal to have the contract rescinded, or to refuse to 
proceed with it in any shape. Thus where a Telegraph Works Company agreed 
with a Cable Company to lay a cable, the cable to be paid for by a sum payable 
when the cable was begun, and by twelve instalments payable on certificates 
by the Cable Company’s engineer, who was named in the contract. And shortly 
after the contract was entered into, the engineer who was engaged to lay other 
cables for tbe Works Company, agi^eed with them to lay this cable also for a 
sum of money to be paid to him by instalments payable by the Works Company 
when they received the instalments from the Cable Company, it was held that 
under the circumstances, the agreement between the engineer and Works Com- 
pany was a fraud, which entitled the Cable Company to have their contract 
rescinded, and to receive back the money which they had paid under that 
contract.^ 

% 

* L. E , 5 Ch. D., 894., (1S7). 

* Panama and South Pacific Telegraph Go. v. India Bulher Outta Percha and Telegraph 

Worls Co., h. E., 10 Ch., 515. 
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Ooncealment of material fact in insurance cases.— Where a master of 
a ship or other responsible agent, wilfully withholds any information, or by 
culpable negligence withholds any material fact, it is quite right to hold the 
owner to be so far identified with the agent as to vitiate a policy.^ 

This duty to act hona fide is construed in England with strictness.— 

The Courts in England have been most strict in insisting on the agent acting lond 
fide towards his principal, and have held that where an agent for sale takes an 
interest in a purchase negotiated by himself, he is bound to disclose to his 
principal the exact nature of his interest ; and it will not be enough for him 
merely to disclose that he has an interest, or to make statements such as would 
put the principal on enquiry ; and in such case the burden of proving that a 
Ml disclosure was made lies on the agent, and is not discharged merely by the 
agent swearing that he did so, if his evidence is contradicted by the principal, 
and not corroborated.^ 

Where the dealiugs of the agent are disadvantageous to principal— 
The case of an agent for sale of an estate colluding with a purchaser, and in 
consideration of a bribe allowing the purchaser to obtain the estate at less than its 
value, with a view to a sale at a higher price to a sub-purchaser, the transaction 
being concealed from the vendor, appears to be met by s. 215 of the Contract Act ; 
that is to say, the pxuncipal might repudiate the transaction as being disadvantage- 
ous to him ; Yice-Chaneellor Malins, however, in a case^ in which such a trans- 
action took place, although the Appeal Court gave no opinion on the point, 
held that both the agent and the purchaser were severally liable to pay to the 
vendor the increased amount obtained by the sub-sale. This right of the prin- 
cipal is expressly provided for by section 215 of the Contract Act, and the 
principal will in such case be able to repudiate the transaction. 

Secret gratuities to agents. — ^Where a party with whom an agent is 
negotiating on the part of another, agrees to give, or does give a secret gratuity, 
and that gratuity infiiiences the mind of the agent, directly or indirectly in 
assenting to anything prejudicial to his employer in making the contract, this is 
su£6.cient to vitiate the contract.^ And an agent receiving such gratuity or com- 
mission has been held unable to sue for its recovery, it being immaterial that 
the principal was not damaged by the agent’s conduct.^ 

Principal may claim irregular profits made by agent.— And further, 
if any profit has resulted to the agent when so dealing without the knowledge 

^ 'Protidfoot V. Montefiore, L. E., 2 Q. B , 511. Fihherhrt y. Mather, 1 T. E., 12. Strihley 
V. Imperial Marme Insurance Co., 34 L. T. N. S., 281, per Blackburn J, 

® Dunne v. English, L. B., 18 Eq., 524. 

® Morgan v. Mford, L. E., 4 Oh D., 352. 

^ Smith Y, Borhy, L. B., 3 Q. B. D,, 652, (note). 

® Barrington v. Victoria Graving DocJcs Co,, L. E., 3 Q. B* D., 549. 
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of Ms principal on Ms own account in the business of the agency, such profit 
can be claimed from Mm by his principal d For, as says Lord Justice James, 
“It appears to me very important, that we should concur in laying down again 
and again, the general principle that in this Oonrt no agent in the course of Ms 
agency, in the matter of Ms agency, can be allowed to make any profit without 
the knowledge and consent of his principal ; that that rule is an inflexible rule, 
and must be applied inexorably by this Court, which is not entitled, in my 
opinion, in my judgment, to receive evidence or suggestion, or argument as 
to whether the principal did or did not suffer any injury in fact, for the 
safety of mankind requires that no agent shall be able to put his principal 
to the danger of such an enquiry as that.”^ Thus where the defendant being 
aware that the plaintiff was desirous of obtaining shares in a cei’tain Com- 
pany, represented to the latter that he, the plaintiff, could procure a certain 
number of such shares at £3 a share, and the plaintiff agreed to purchase 
at that price, and the shares were thereupon transferred, in part to Mm and 
in part to his nominees, and he paid to the defendant the price agreed upon, 
namely, three pound per share, but afterwards discovered* that the defendant 
was in fact the owner of these shares, having just bought them at two 
pounds a share, it was held that the defendant was in fact an agent for the 
plaintiff, and that he was bound to pay back to the plaintiff the difference 
between the price of the shares.^ This case was followed in Morison v. Thomp- 
so%^ where the plaintiff authorized the defendant a broker to buy a ship for Mm 
from a third person, on the basis of an offer of £9,000, and eventually the ship 
was purchased through the defendant for £9,250. But prior to the sale, an 
arrangement had been made between the vendor, and his broker, that if the 
latter could sell the ship for more than £8,500, he might retain for himself the 
excess ; and it was arranged between the defendant and the vendor’s broker, 
without the knowledge or sanction of the plaintiff, that the defendant should 
receive from the vendor’s broker a portion of such excess, and accordingly the 
defendant received £225 part of the excess over £8,500. On discovering 
this, the plaintiff brought an action to recover from the defendant this sum. 
The jury found that the defendant was the agent of the plaintiff to purchase 
the ship as cheaply as she could be got, and that the plaintiff could have 
obtained her cheaper, but for the arrangement between the vendor and Ms 
broker. The Court therefore held that the plaintiff was entitled to recover, 

^ Ind. Oontr. Act, s. 216. Imperial Mercantile Credit Association v. Coleman, L, E., 6 
H. L., 189. 

^ farher v. McKenna, h. E., 10 Gh., 96, (124). See also Hay^s Case, h. E., 10 Oh, 593, 
(601). 

® Kimher v. Barber, L. E., 8 Oh., 56. 

♦ U B., 9 Q. B., 480. 
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So where an agent affected an insurance for his principal, and in so doing 
received a receipt for tlie full amount duo, bnt received from the Insurance 
Company, a reduction of 10 per cent, which represented the usual allowance made 
hy the Insurance Company to merchants and others for introdnciiig instuances 
where the praemiiim is paid within a given time, held that he was hound to pay 
over the amount to his principal.^ So where the plaintiff became the owner of a 
house by reason of the death of his brother, by whom the defendant had been 
employed as his solicitor. The defendant was at that time in negotiation with 
B. a person who wished to obtain a lease of the house in question, and received 
from him £50 on the terms of the following document, “ In consideration of £50 
paid to me by B, I agree to pay B, £100 if the lieir-at-law does not execute the 
lease to B, within a reasonable time.” The plaintiff acting under the defendant’s 
advice, executed the lease to B, but on learning what had taken place, sued 
the defendant to recover the £50. The Court (Lord Esher Fry L. J., and 
Lopes L. J.,) found that the defendant whilst acting as the plaintiff’s solicitor 
had in effect made a bet with the other party to the negotiation, a transaction 
which must have inevitably disabled him from giving proper advice to his 
client, and held that the plaintiff was entitled to recover.® And this principle 
applies with equal force to the relation of vakeel and client.^ And under this 
rule would fall the ease of a promoter of a Company making a gift to a direc- 
tor, whilst there are any questions open between the Company and the pro- 
moter ; and it has been held that where such is the case, the gift must be 
accounted for by the director to the Company, and the latter have the option 
of claiming the thing given, or its highest value whilst held by the director^ 
The case of the army agent making a profit out of the tradesmen supplying 
an outfit for an officer would fall under that section, 216 of the Contract Act, there 
the plaintiff, residing in India, employed the defendant, an army agent and 
accoutrement maker, as her agent in England, and authorized him to provide 
her son, who was about to proceed to India as a coimet, with a reasonable outfit, 
and accordingly the articles composing such outfit were paid for through the 
defendant ; but the tradesmeu allowed him a discount off the invoiced prices 
having increased their prices with reference to such allowance, while the de- 
fendant charged the Mi price against the plaintiff, alleging that this was the 
universal practice as between army agents and tradesmen ; but of this 
practice the plaintiff had no actual knowledge. James V. 0., held that the 
defendant was bound to account to the plaintiff for the discounts allowed to him.^ 

^ of Spain v. ’Parr, 39 L. J. Oli., 73. 

® Bwr&U V. Momop, 12 Ind. Iiu%, 279. ^ 

® Fmeelnn Beebee v. Omdah Beehee, 10 W. B., 469. 

^ Eden v. E%dsdaU By, Lamp and Lightmg Co , L. B,, 2S Q. B. D., 368. 

® TwnbuU Y, Carden, 38 h, J. OK, 331. 
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Agent making profit by sale to Mmself.—In Be Bmsohe r. Alt} tbo 
plaintiff in the year 1868 consigned a ship to Messrs. Gilman & Oo., in China for 
sale, fixing a minimum price of 90,000 dollars and requiring cash payment. 
Messrs. Gilman & Co., with the plaintiff’s knowdedge and consent, employed the 
defendant to sell the ship in Japan with the same instructions. The defendant 
being unable to effect a sale on the terms mentioned, bought her himself for 

90.000 dollars, and at ahotit the same time re-sold her to a Japanese prince for 

160.000 dollars payable 75,000 dollars in cash, and the remainder on credit. 
The plaintiff was not informed that the defendant had purchased the ship him- 
self. or that he had re-sold it till, June 1869, after the transaction was completed. 
The defendant paid over 90,000 dollars to Messrs. Gilman & Go., who remitted 
it to the plaintiff. The plaintiff filed a suit to compel the defendant to 
account for the profit made by him in the re-sale of the ship — held, that the 
relation of principal and agent was established between the plaintiff and the 
defendant and existed at the time of the purchase and re-sale of the ship by the 
defendant, and that he was therefore liable to account to the plaintiff for the 
profit made by him in the transaction. 

Where the rale that agent must account for secret profits does 
not apply. — The rule laid down in the Queen of Spain v. Farr^ is referred 
to as being correctly laid dowm in the Great Western Insurance Company v. 
Gunliffe} but this latter case shows that the rule that an agent must ac- 
count to his principal for any secret profit made in the course of his agency 
does not apply where the principal is awmre that the agent is remuner- 
ated by some allowance from the other parties, but is under a misapprehension, 
hut not misinformed as to its actual extent. There, a Marine Insurance Com- 
pany in New York appointed a firm of merchants in London as their agents for 
settling claims in England and for effecting re-insurances ; for settling claims the 
agents were to receive a fixed percentage, but no provision was made for pay- 
ment for re-insurance. But according to the custom as between underwriters 
and brokers, the agents were allowed by the undemviiters 5 per cent, on each 
re-insurance ; and also at the end of the year, on the general balance between 
the underwriter and the broker 12 per cent, on the profits of the year, if there 
were profits. The firm in London were in the habit of receiving both these per- 
centages, but only the 5 per cent, was mentioned in their accounts sent to the 
Insurance Company. The Company discovered this in 1866, but made no ob- 
jection to it until 1868 ; and in 1869 filed a bill against the agents for an account 
in which the 12 per cent, should be accounted for— held that the agents were 
entitled to retain the 12 p.er cent., as it was not a payment, upon any particular 
transaction, but upon the whole result of transactions which the broker had 
introduced to the particular underwriter during the year: that having dis- 

^ See ante^ p. S14. ® L. R., 9 Oh. App., 525. 


" L. R., 8 Oh, D., 286. 
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covered that the profit was made in 1868 , the plaintiffs should have stopped it 
at once ; and not have gone on dealing for two years without making an objec- 
tion, Sir G-. Mellish L. J,, said : — “ It is quite obvious that they must have 
known, and they do not deny that they did know, that the agents were to be 
remunerated by receiving a certain allowance or discount from the underwriters 
with whom they made the bargains. It was easy to ascei'tain by inquiry what 
was the usual and ordinary charge which agents who effect re-insurances ai*c 
entitled to make. If a person employs another, who he knows carries on a 
large business, to do certain work for him as his agent with other persons, and 
does not choose to ask him what his charge will be, and in fact knows that he is 
to he remunerated, not by him, but by the others persons — which is very com- 
mon in mercantile business — and does not choose to take the trouble of inquiring 
what the amount is, he must allow the ordinary amount which agents are in the 
habit of charging.”^ 

It is not the essence of a title to relief to recover from an ag'ent 
profits received by him that the principal would have been able to claim 
as his own money, as between himself and the other party to the trans- 
action, the money secretly received by the agent.—The money sought to be 
recovered from the agent as secret profit, must he money had and received by 
the agent for the principal’s use ; but the use which arises in such a case, and 
the reception to the use of the principal which arises in such a case, does not 
depend on any privity between the principal and the opposite party with whom 
the agent is employed to conduct the business ; it is not that the money ought 
to have gone into the principal’s hands in the first instance ; the use arises from 
the relation between the principal and the agent himself. It is because it is 
contrary to equity that the agent or the servant should retain money so received 
without the knowledge of his master. Then the law implies a use, that is to 
say, there is an implied contract, if you put it as a legal proposition— there is an 
equitable right, if you treat it as a matter of equity,— as between the principal 
and agent, that the agent should pay it over, which renders the agent liable to 
be sued for money had and received, and there is an equitable right in the 
master to receive it, and to take it out of the hands of the agent, which gives 
the principal a right to relief in equity.^ 

Partners bound to account for benefit derived from transactions 
affecting partnership business,— A partner is hound to account to the firm 
for any benefit derived from a transaction affecting the partnership.^ This 
rule stands on the same foundation as that by which an agent is hound to 

^ Ses also Baring v. Stanton^ L. B,, 3 Oil. D., 502. 

® Boston 8ea Fishing and Ice Go. y. Ansell, h. B., 39 Oh. D., (369). 

^ lad, Goatr. Act, ss. 257, 258. 
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accoTint to Ms principal for profits ; for eacli partner is agent of tlie otliers to 
act witliin tlie scope of the partnership bnsiness. Good faith reqnires that no 
partner should be at liberty to obtain any private advantage at the ezpen>se 
of his partners^ This rule has already been exemplified when dealing with the 
qjnestion of secret profits some few further cases on this point are noted below,^ 
Promoters are bound by the same rules. — Although a promoter of a 
Company cannot be considered an agent or trustee for the Company, the 
Company not being in existence at the time, yet nevertheless the principles of 
the law of agency and trusteeship are applicable to his case, and he is account- 
able for all moneys obtained by him from the funds of the Company without 
the knowledge of the Company^ And will he bound to disclose the fact that he 
is selling his own property to the Company.^ And where lie has an interest he 
should declare what that interest is.'* 

Promoters stand in a fiduciary position to a Company.— “ A promoter 
is, says Lord Justice James in JSfeiu Sombrero Phosphate Co. v. Prlanger,^ “ accord- 
ing to my view of the case, in a fiduciary relation to the Company which he 
promotes or causes to come into existence. If that promoter has a property 
which he desii'es to sell to the Company, it is quite open to him to do so ; but 
upon him, as upon any other person in a fiduciary position, it is incumbent to 
make full and fair disclosure of his interest and position with respect to that 
property. I can see no difference in this respect between a promoter and a 
trustee, steward or agent.” And in the Court of Appeal, ^ the Lord Chancellor 
says : — “ Promoters stand in my opinion undoubtedly in a fiduciary position. 
They have in their hands, the creation and moulding of the Company ; they 
have the power of defining how, and when, and in what shape, and under what 
supervision, it shall start into existence and begin to act as a trading corpora- 
tion. If they are doing all this in order that the Company may, as soon as it 
starts into life, become, through its managing directors, the purchaser of the 
property of themselves, the promoters, it is, in my opinion incumbent upon the 

^ Lindley, p 571. 

® Ante, p. 312. 

® Gardmr v. McGutchem, 4 Beav., 531. Bentley v. Omi'en., 18 Beav., 75. Dunne y, Bnglish, 
L. E., 18 Mq., 524, 

^ Lydmy Wig^ool Iron Ore Go. v. Bird^ L. E., 38 Oh. I)., 85. Beoh v. Kanforowicz, 3 K. 4 
J,, 230. "Emma Silver Mining Co. v. Leiois, L. E. 4 0. P. D., 396. Bagnall v. Carlton^ 
B. E., 6 Oh. D., 371. Whaley Bridge Calico Printing Go, v. Breen, L. E., 5 Q. B. D., 
109. 

® Mrlanger v. New Sombrero Phosphate Go,, L. E., 3 App. Oas., 1218. 

® L. B., 5 Oh. D., 73, (118): 

^ Brlanger Y. New Sombrero Phosphate Co., L. E., 3 App, Cas., 1218, (1236). See also 

Silver Mining Co. v. Grant, L. E., 17 Oh. D., 122, Bagnall v. Garlton, L. E., 6 Ch. L., 
371 3 but see the remarks of Cotton L. J., at p. 407. 
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promoters to take care that in forming the Company they provide it with an 
executive, that is to say, with a hoard of directors, who shall both be aware 
that the property which they are asked to buy is the property of the pro- 
moters, and who shall be competent and impartial judges as to whether fche 
purchase ought or ought not to be made. I do not say that the owner of pro- 
perty may not promote and form a joint Stock Company, and then sell his pro- 
perty to it, hut I do say, that if he does he is bound to take care that lie sells it 
to the Company through the medium of a board of directors who can and do 
exercise an independent and intelligent judgment on the transaction, and who 
are not left under the belief that the property belongs, not to the promoter, hut 
to some other persons.” In The TJmma Silver Mining Company v. Grant, ^ under 
a secret arrangement between the vendor of a mine and the defendant a financial 
agent who was promoting and afterwards formed a Company for its purchase, Grant 
received from the vendors part of the purchase money without the knowledge of 
the Company. In a suit by the Company to make Grant liable for the amount of 
the secret profit he had so made, held that the Company was entitled to recover 
all such profit, but that in estimating the profit, Grant was entitled to be al- 
lowed all sums bond fide expended in securing the services of the directors and in 
payments to brokers and to the press &c. The Master of the Eolls in delivering 
judgment said : — “ The moment a man is in a fiduciary position, however that 
fiduciary position may arise, before he can retain a profit to himself, he must 
deal with his principal on the footing of making a full and fair disclosure of 
everything material in relation to the dealing or transaction in which he acts in 
the fiduciary capacity,”^ The cases in which promoters of a Company, and 
solicitors of projected Companies, obtained secret benefits at the expense of 
the Company, are not very numerous, but in the following cases it will be 
found that they have been bound to make a refund, w,, Emma Silver Mining 
Gompang v. Lewis, ^ Whaley Bridge Calico Printing Company v. G)^een,‘^ Tyrrell 
V. Bank of London,^ Spence's Hotel Company v. Anderson.^ And the cases'^ as to 
directors are to the same effect. Agents employed by vendors to form and 
launch a Company are not necessarily promoters ; hut no doubt a very little 
will make people promoters of a Company, if it can be seen that they are 
really doing something in the way of speculation for their own interest, and not 
acting merely as agents for others.^ 

" L. R„ 11 Ok 1),, 918 5 L. B , 17 Ok. D., 122. 

^ L. 11 Ok. B , (937). 

® L. B., 4 C. P. B., 396. 

^ L. B., 5 Q. B. B,, 109. 

® 10 H. L. Gas., 26. 

« 1 Ind. Jur., 295, 307. 

^ McEay^s Case, L. E., 2 Ok, B., 1, Madrid Bank v. Felly, L. R,, 7 442, 

® lydmy v. Wigipool Iron Ore Co, v. Bird^ L. B,, 31 Ok. B., 328« 
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No difference between profits made after agent is appointed, and 
profits throngli bargains made at the time he becomes an agent.—This 
proposition is laid down by Sir Gr. Mellisb in Hay’s case^ His Lordship there 
stated that there was in his opinion no difference hetiveen a profit made by an 
agent after he has become an agent, and profit through a bargain made by him at 
the time when he hecomes an agent — a bargain made, not with Ms principal, 
hut with a person who is proposing to enter into a contract wdth the principal. 
And this appears to be so also under the Contract Act, as the profit is made 
after the agency has been entered into, although the bargain be settled prcTiousl j. 

When agent may deal in business of the agency on his own account.— 

There is, boweyer, nothing to prevent an agent from dealing in the business of 
the agency on his own account, if the principal consents to his so doing after 
a full disclosure of all material facts ; or after the agent has pointed out the 
advantages and disadvantages of the position, and the principal consents 
to the proposed transaction.^ And this even when he does not disclo.se wdien 
the transaction takes place, but does so afterwards, and the transaction is adop- 
ted by the principal.^ 

Case in which there had been a full disclosure.— Where there has been 
a full disclosure of all material facts, the principal cannot put in a claim to any 
profit made by the agent. Thus where two brothers 0. and W. S. Black, two 
of the directors of a Coal Company, called the Chesterfield Company, bought an 
adjoining colliery for £53,000 on their own account : intending to bring out a 
limited Company with the object of re-selling it at a profit ; for this purpose 
they employed one Smith a broker who had assisted in bringing out the Com- 
pany in which the two brothers were directors, and who was at that time 
Secretary of the Company. Smith suggested that they should offer it to the 
Chesterfield Company, and this was done at aboard meeting, where the tw’-o Blacks 
stated their willingness to sell to ’the Company for £100,000 ; the Board caused 
the property to be valued and reported upon, and it was valued at £175,000 ; 
this valuation and report were discussed by the Board of Directors, the Blacks 
being absent ; in order that there might be a valid sale to the Company, as was 
advised, W. S. Black resigned his directorship and agi^eed to purchase from 0. 
Black his moiety of the colliery, and thus become the sole vendor to the Com- 
pany. 0. Black continued to be a dmector of the Chesterfield Company: and 
as between the brothers, W. S. Black agreed to purchase C. Black’s interest in 
the colliery at half the price that the Company should give Mm for the colliery. 
The board of directors after full investigation into the state and position of 

^ L. E., 10 Oh., 593, (602) 

® See O^Borlce v. BoUnbroke^ 25 W. B. (Eng.), 239. 

® 1% re Odpe Breton Oo , L. E., 29 Oh. B., 795, (811). 
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the colliery were authorized to purchase at £100,000. The purchase was 
subsequently completed, at which time the directors and shareholders knew, 
that the brothers Black had been jointly interested in the original purchase of 
the colliery, that C. Black had sold his interest to his brother, and that a profit 
was being made on the re-sale to the Company, but they did not know at what 
price the brothers had purchased, nor was any enquiry made on this head. Two 
years after the purchase the Company commenced an action against the two 
brothers alleging that the sale by 0. Black of his interest in the Colliery to liis 
brother was a mere contriyance to give an assumed validity to the sale, and that 
0. Black had concealed his real interest in the colliery at the time of the sale 
to the Company, claiming an account of the profits made by the brothers on the 
re-sale and payment accordingly — held that the Blacks, in stating to the Company, 
that they were the purchasers and vendors of the colliery, had made a full and 
fair disclosure of their interest, that they had sufficiently put the Company at 
arm’s length ; that they were not bound to disclose the price they had given for 
the colliery ; that there had been no misrepresentation or concealment of any 
mateinal fact, and that the Company were not therefore entitled to their claim.-*- 
The decision last mentioned was affirmed in Cavendish Bentinch v. Fenn? 

Onus of proof of mis-feasance.—As to on whom the of proof of 
the dishonest concealment of material facts lies, there appears to be a distinction 
drawn between cases in which rescission of the contract is claimed, and applica- 
tions made under the Companies Act to establish a case of mis-feasanoe. This 
question is gone into the case of Cavendish Bentinch v. in which case 

Lord Herschell draws the distinction as to the onus of proof of establishing 
mis-feasance between a case of mis-feasance sought to be established by an 
applicant under the Companies Act, section 165, (Ind. Companies Act, s. 214) 
and a case in which the principal seeks to rescind a contract for misfea- 
sance. Bor, as says his Lordship “ There is no mis-feasance in a person who 
has an interest in the property, by being a shareholder in the Company which 
is selling it, nevertheless acting as a director in the purchase of that property 
for another Company. The mis-feasance, if any exists at all, must he in this, 
that he enters into such a transaction without communicating to his co-directors 
the fact that he has such an interest. It seems to me that it must rest with 
those who allege the mis-feasance to prove that element, which is an essential 
element to make out mis-feasance at all.” Section 111 of the Evidence Act, 
however, lays down that where there is a question as to the good faith of a 
transaction between parties, one of whom stands in a position of active con- 
fidence, the burden of proving the good faith of ^the transaction is on the 
party who is in the position of active confidence. 

^ Ghest&rfield and Boythorpe Colliery Co. v, Blaohj 37 h. T. N. S., 740. 

2 L. E , 12 App. Cas., 662. 
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PART I. LIABILITY OF AGENT TO PRINCIPAL. 

Agent liable for negleofe, want of skill and misconduct — Not for loss or damage indirectly 
or remotely caused by neglect, want of skill, or miscondnct — Measure of damages is tbe 
aotnai loss — Measure of damages on omission to procure insurance — Measure of damages 
under tbe Company’s Act — The damage muse be tbe necessary result of agent’s neglect 
— Must not be too remote — Right to nominal damages — This latter right does not ap- 
ply to oases under s. 165 of Company’s Act— Plaintziffi cannot remodel Ms case for damages 
—Adoption of contract by principal puts an end to bis right against the agent for breach 
of duty — Liability for acts of sub-agent — Not liable for refusing to make bets on behalf 
of principal — Liability of directors for negligence — Liability of a commission agent — 
Defences of agent against these liabilities — But cannot dispute principal’s title. When 
jus terhi may be set up. Not where third person being aware of the circumstances has 
abandoned Ms claim— True ground on which the right is based — Rule as to jns terUi. 

Agent liable for neglect, want of skill and misconduct.— In treating 
of tlie different duties of tlie agent, it has been seen that the agent renders 
iiimself liable for any neglect, want of skill or misconduct in canying out his 
duties ; and inasmuc has his liability to his principal arises only out of his neglecfc, 
want of skill or misconduct, it is unnecessary to give tether examples of 
breaches of his duty which entail a liability. It will he, therefore, sufficient 
to state that he is answerable to his principal for the direct consequences of Ms 
neglect, want of skill and misconduct, but not in respect of loss or damage 
which is indirectly or remotely caused by his neglect, want of skill or miscon- 
duct.^ 

Measure of damages. — The actual loss furnishes the measure of the 
damages he is liable for; and this may vary according to the time at which 
the action is brought.^ Thus in Gharles v. Altin^^ where under a cliarterparty, 
the charterers were liable to pay one-third of the freight in advance, to he re- 
turned, however, if the vessel did not reach her destination, the charterers to 
insure the amount at the owner’s expense, and deduct the costs of so doing from 
the first payment of freight. The vessel never arrived, and the charterers sued 
for a return of freight. The owners contended that if the insurance had been 
properly effected, it would have indemnified them against the loss of the one-third 
freight stipulated to he returned, but that by the negligence of the charterers in 
deviating from the usual course of business in effecting the insurance, the insurance 
had become worthless; and consequently that the defendants had a right of action 


^ Ind. Oontr, Act, s. 212. 


^ Mayne on Damages, 471. 


® 15 0. B., 46. 
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against the plaintife to exactly the same amount as that which the plaintiffs had 
against them. Manle J., said: — ‘‘That which is complained of in the plea 
would giye the defendant a right of action against the plaintiffs as soon as they 
were guilty of the negligence charged, and the defendant was thereby damnified. 
That which happened subsequently does not necessarily determine the amount 
of damages the defendant wonld be entitled to. A jury might have given 
exactly the same amount of damages before as after the loss. The question is, 
what damage has the party sustained at the time the cause of action vested in 
him. If nothing had happened, and a policy might then have been effected, the 
Jury would consider what was probable ; if the loss had then happened, they 
perhaps might have given the full amount ; but they were not bound to do so, 
there were a variety of circumstances, which they might properly take into their 
consideration. Therefore it is not a necessary and conclusive thing that the 
sum to be insured by the policy, neither more nor less, is the sum which the 
plaintiffs would have to pay ; but a compensation for the injui^y resulting from 
their negligence.” Jervis 0. J., as to the actual loss being the measure of 
damages, said : — “ It is not laid down that the broker, if guilty of negligence in 
effecting the insurance, becomes himself an insurer, and liable to pay the exact 
amount for which the insurance was, or ought to have been effected, less the 
amount of praemium. If so, what is the praemium, which as a matter of law 
is to be deducted ? It clearly must mean that the amount of the loss is the 
reasonable not the ascertained legal measure of damages which the party is 
entitled to.” So in Gassahoglou v. Gibhs^^ the defendants were commission 
agents in Hongkong to whom the plaintiff a London merchant gave orders for 
the purchase of a certain kind of opium, and the defendants upon such order 
purchased and shipped to the plaintiff opium which they erroneously supposed 
to be of the description ordered, but which was really of an inferior description. 
The plaintiff sought to recover as damages in an action against the defendants 
the difference between the value of the opium ordered and that of the opium 
actually shipped by the defendants, on the ground that the relation between the 
defendants as commission agents and himself was that of vendor ard vendee 
of the opium, Watkin William J., said : — “ The plaintiff is not entitled to 
recover from the defendants anything beyond his actual loss. The plaintiff 
employed the defendants as his agents to purchase the opium for him, and their 
duty was to use due care, skill and diligence, in executing his orders, and for 
their failure in this respect they are liable to the plaintiff for all loss and 
damage sustained by him through their omission and negligence. The plain- 
tiff seeks to treat them as vendors of the opium to him, and to hold them 
responsible for damages as for a breach of warranty of the kind and quality of 
the goods, in which case the measure of damages would not be merely the 

^ R., 9 Q. B. D., 220. 
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difference between tbe cost to bim of the goods and their real valne, but the 
difference between the value of the goods of the description sold and of the 
goods actually sent. A single illustration is sufficient to show the fallacy 
of the plaintiff’s contention : suppose one instructs a commission agent to 
purchase for him a very valuable original picture if it should be offered 
for sale, and the agent carelessly bids for a picture under the belief that 
it is the original, and it is knocked down to him for say £100, and he 
informs his employer that he has bought the picture for that sura and 
his employer remits the money and the picture is forwarded, but upon 
arrival is discovered to be merely a copy, the employer rejects the pic- 
ture and it is sold for £90. Kow suppose that if it had been the original, it 
would have been worth £1,000. Is the agent liable for £910 damages, or only 
for the actual loss caused to his employer through his want of care and skill. 
It seems to us that the latter is the true measure of damages.” On appeal 
Oassabogloti v. Gihh,^ this rule was approved, Brett M. R., saying : — “ It is 
obvious to my mind that the contract of principal and agent is never turned 
into a contract of vendor and purchaser for the purpose of settling the damages 
for the breach of duty of the agent.” Fry L. J., said: “Was the contract of 
principal and agent merged into that of vendor and purchaser P This must be 

a question of fact, and as a matter of fact there was no such contract If that 

be so, then is the principle on which the damages are to be assessed to be 
governed by that which is applicable to the case of where there exists such a 
contract ? I think not, and that it is to be governed rather by that which is 
applicable to the case of principal and agent.” So where certain merchants in 
London received from a mere stranger residing abroad a bill of lading of cer- 
tain goods in a letter requesting them to effect an insurance ; but they, declining 
to act, but with a view to his interests endorsed over the bills to a friend who 
afterwards received the goods, and failed with the proceeds in his hands, it was 
held that the merchants by endorsing the bills of lading were liable to the 
consignor for the value of the goods.* 

Measure of damage on omission to procure investment.—The case 
next to be cited is a further instance of the rule that it is only the actual loss 
which can be claimed as damages ; it is, however, also one illustrative of the 
peculiar position of a solicitor as an agent, and as an officer of the Court. In 
Batten v. Wedcjivood Coal and Iron Goni^any,^ an order was obtained by the 
solicitor for the plaintiff that the purchaser of property, sold under an order of 
the Court in an action, should pay his purchase money into Court, and that the 
money, when paid in, should be invested in consols. The plaintiff had the con- 
duct of the sale. The money was paid into Court by the purchaser, but the 

^ L. R., 11 Q. B. D., ^ CorUU v, Gordon^ S Gamp,, 472. ® L. R., SI Oh. B., S46. 
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plaintM^s solicitor omitted to loare with the paymaster the necessary request 
for its further investmentj and consequently the investment was not made. On 
the further consideration of the action, it was ordered that the balance of the 
purchase money, after the payment of certain costs, should be paid to the 
Receiver in the action, in part satisfaction of a balance due to him. The carriage 
of the order was given to the Receiver, and he then discovered that the purchase 
money had not been invested. He then took out a summons asking that the 
plaintil’s solicitoi'* might he ordered to pay to him the amount of interest lost 
hy the non-investment of tiie purchase money : — The attorney was not solicitor 
to the Receiver. It was contended on the part of the solicitor that he was only 
responsible to his client, and that she had suffered no damage ; and that as 
consols had fallen since the date of the order, he, at all events, was entitled 
to a deduction to the extent of the fall. Pearson J. said : — “ I do not agree 
with the contention that Mr. Musgrave (the solicitor) is not liable except 
to his own client. The conduct of the sale rested with him because he was 
the solicitor of the plaintiff, and as such he was discharging the duty 
which devolved upon him, and no other solicitor would have been entitled to 
charge for that which he was doing. But he was acting as an officer of the 
Court, and in that character, I conceive, he was liable to the Court for the due 

discharge of his duty I think therefore that he is liable to make good to 

the Receiver the loss of interest which has resulted from the non-investment of 
the money. But inasmuch as the price of consols fell in the interval between 
January and November 1884, Mr. Musgrave is entitled to set off the gain which 
has resulted from that fall against the loss of interest occasioned hy the non-in- 
vestment. The Receiver is only entitled to ie recouped what he has actually lost^ 
As to the measure of damage on the breach of a warranty in a oharterparty 
entered into by agents for an undisclosed principal, in a case decided previously 
to the passing of the Contract Act see Schiller v. Finlay J 

Measure of damages under s. 214 of the Companies Act. —The measm^e 
of damages where an officer of a Company has been guilty of mis-feasance, and 
has been called upon to contribute under s. 165 of the English Companies Act 
(Ind. Comp. Act, s. 214), has been discussed in McKay’s case.^ There, the owner 
of a mine by an agreement adopted by a Company agreed with McKay, acting 
on behalf of the Company, to sell the mine to the Company for a price partly in 
cash and partly in paid-up shares. By another agreement not known to the 
Company, the vendor was to give McKay for his trouble 600 of the paid-up 
shares. The Company was formed, and whilst McKay was secretary to the 
Company the shares were allotted to the vendor, and transfers of 600 of them 
by the vendor to McKay were pi’epared. These shares were afterwards trans- 


8 B. L. R., 544 
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ferred to McKay, and 500 of tliem remained in liis hands when the Company was 
ordered to he wound up, held that McKay was a wrongdoer, and therefore in 
estimating the damages, a presumption might he made against him which could 
not he made against a person who was not a wrongdoer ; a considerable number 
of shares weie taken by solvent persons though a great many were allotted to 
persons who proved insolvent ; held that it was the duty of the directors to see 
that the shares were taken by solvent persons, and it being impossible to assume, 
in favour of a wrongdoer, that the persons who might otherwise have taken these 
shares would have been insolvent, it was to be assumed that these shares could 
have been disposed of for their full value. The full value of the shares there- 
fore was given. Brett J., said : There is no fixed legal rule to determine the 
amount of the damages. Of course he cannot be ordered to pay any damages 
which are not consequent on this act, but he cau be ordered to pay the largest 
amount of damages that could at any time have been incurred. This may be 
said to be the full value of the shares as it may be assumed that they might 
have been allotted to a solvent holder, who would have paid for these shares if 
McKay had not had them.” 

The damages must be the necessary result of the neglect.— Further 
the damages must be the necessary result of the agent’s neglect. Thus in a case 
cited by Mr. Mayne, where the plaintffi had been nonsuited in an action against 
the underwriters on the ground of concealment of material information, and 
claimed in the suit against his agent to include the cost of the action on the 
policy j Lord Eldon said there was no necessity to bring that action to enable the 
plaintiff to recover, and as it did not appear that the action on the policy was 
brought by the desire or with the concurrence of the agent, he ought not to be 
charged with the costs of it.^ 

Damages not to be too remote. — Such damage must not be too remote 
or indiceet, but must be the proximate and natoal result of the agent’s neglect, 
want of skill or misconduct. Thus in Bobert and Ohariol v. Isaac, ^ the plaintiffs 
chartered a ship of the defendant, and by the charterparty it was stipulated 
that the said ship being tight, staunch, and strong should receive from the plain- 
tiffs a full cargo of rice, and when loaded should proceed to St. Denis, the 
penalty for the non-performance of the charterparty being the estimated amount 
of freight. The plaintiffs began to load in May and had nearly finished when 
it was discovered in June that the ship was leaking, and in consequence of this, 
the cargo had to be shifted, and a portion of it having been found to be damaged 
had to be replaced after the leak was stopped. The charge for shifting and 
the cost of the substituted cargo was paid by the defendant. Considerable 

^ Seller v. Worh Marsh. Ins , 243, (4tli Ed.). Maym on Damages, 472. 

® 6 B. L. B. App., 20. 
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delay occurred in conseq[ueiice of tke leak, and tke cargo was not fully stowed 
until tbe end of July. In May wiien tlie plaintiffs had loaded a portion of the 
cargo, and had obtained bills of lading, they drew bills of exchange at 60 days’ 
sight for the value of the cargo covered by the bills of lading on their agent 
at St. Denis, which they sold to the Oomptoir D’Escompte de Paris, hppothe- 
cating the cargo for the amount of their draft. Other similar drafts wei^e 
subsequently drawn and sold. When the plaintiffs received notice of the leakage, 
they, in anticipation of delay, arranged with the Oomptoir D’Escompte de 
Paris that the bills should not be forwarded forthwith, but should be held by the 
Oomptoir D’Escompte, and renewed by the plaintiffs on the completion of 
the loading, the plaintiffs paying interest on the bills in the meantime at 9 per 
cent, per annum. On receiving the bills, the plaintiffs in consequence of the 
difference in the rate of exchange were out of pocket Rs. 400. And in a suit 
against the owner for breach of the charterpariy in not supplying a tight ship, 
they sought to I’ecover, as damages arising out of such breach, the interest 
paid by them on the drafts in pursuance of their arrangement with the Oomptoir 
D’Escompte, the sum they had to pay on renewing the bills, a further sum for 
interest on the bills which they could not negotiate in consequence of not being 
able to obtain bills of lading from the defendant, and the value of the stamps 
on the bills which had been cancelled in consequence of the plaintiff’s arrange- 
ment with the Oomptoir D’Escompte. Phear J., said : “ It is obvious that 

the damages which these sums represent, are not damages which necessarily 
follow from the circumstance that the ship was not staunch and strong, and 
they, therefore, cannot be fastened on the owner of the ship as a consequence 
of his breach of the charterparty in this respect, unless some other fact be 

added to connect them with it. As I understand the case the plaintiffs 

say that the fact of the ship not being staunch and strong caused a delay in 
the loading, and that it was a necessary consequence of this delay that the 
charterers should be obliged to stay the forwarding of any drafts which they 
might have drawn against the cargo, and to renew them if the time of the 
renewing of those drafts expired, or threatened to expire, during the delay, 
and therefore that the owners of the ship are bound to pay to the charterers 
all the costs which have resulted from their taking this course. ITow it seems 
to me that there is nothing whatever stated, from the beginning to the end of 
the case, which would justify the inference that the owners of the ship executed 
the charterparty in view of a course of proceedings of this kind, and there 
is certainly nothing in the contract of charterparty generally from which the 
owners must be presumed to expect that the charterer quet charterer would, in 
the ordinary course of business, be involved in the transactions out of which 
the plaintiff’s losses arose. I will say further that there is nothing in the case 
to show that there was any necessity, or even expediency, other than the cir* 
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CTimstances of liis own affairs, wliich would oblige the charterer, after lie had 
actually drawn against the cargo, from delaying to forward his bills and shipping 

documents to their destination In short I can find nothing...... to indicate 

the slightest ground upon which the owners of the ship should be made liable 
to recoup the charterer the particular losses for which the plaintiffs here sue, 
as being in any way a proximate consequence of the temporary want of sea^ 
worthiness of the ship.^’ 

Right to EOminal damages. — The principal has a right to nominal 
damages for his agent’s neglect j this point was decided in Va?z Wart v. 
where A and Company resident in America employed their agents who resided 
at Birmingham to purchase and ship goods for them. On account of such 
purchases they sent to their agent a bill drawn by Cranston and Company in 
America on Grey and Lindsay in London payable at 60 days after sight to the 
order of the plaintiff, but did not endorse it. The agent employed his bankers 
to present the bill for acceptance ; Grey and Lindsay refused to accept, but of 
this the bankers did not give notice until the day of payment when it was 
again presented and dishonoured. Before the bill arrived in England, Oi'anston 
and Company became bankrupt, and they had not, either when the bill was 
drawn, or at any time before it became due, any funds in the hands of the 
drawee. In an action by the agent against the bankers for neglecting to give 
him notice of the non-acceptance of the bill, Abbott C. J., held that inasmuch as 
A and Company, not having endorsed the bill, were not entitled to notice of 
dishonour, and still remained liable to the agent for the price of goods sent to 
them, and the drawer was not entitled to notice as he had no funds in the hands 
of the drawee, the agent could not recover the whole amount of the bill, but 
such damages only as he had sustained in consequence of his having been de- 
layed in the pursuit of his remedy against the drawer , as to this question of 
loss Abbott 0. J., said : — The amount of this loss has not been inquired into 
or ascertained. Perhaps it may be merely nominal ; but even if it be so, the 
plaintiff was entitled to a verdict for nominal damages. In order therefore to 
do justice between these parties, the cause must be again submitted to a |ury.’^ 
A rule was accordingly drawn up for a new trial. On the new trial it was ad- 
mitted that the plaintiff had in the meantime recovered from A and Company, 
the amount of the bill with interest. It was contended therefore that there was 
no injuiy. Loiri Tenderden 0. J., said : Every man emj)loying another to 
present a bill for him is entitled to notice from that other of its dishoiioui*. If 
he does not receive that notice, he suffers damage, though he may ultimately 
receive the amount of the bill, and he is therefore entitled to a verdict.”® But 
this doctrine does not apply to an application under the 165th section of the 
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("oBipaTiios Act, (IncL Companies^ Act, 214). For, tlie right which tliatseotioE 
gives is Eot given to a Company, or the representatives of a Company with 
whom there is a contract, or as towards whom there is a duty, or as regards 
whom there is a hreach of duty; but the right under that section is given to 
any liquidator or any creditor, or contributory of the Company”, and there is 
no duty, or breach of duty to the Company in respect of which a creditor or 
contributory can maintain an action, but he has a right to this extent, that if, 
owing to a mis-feasanoe or breach of duty, the funds of the Company in which 
he is interested have been diminished, those funds shall again he made good, 
and the assets of the Company shall be recouped the loss which they have sus- 
tained.”^ 

Plaintiff cannot remodel his case for damages.— Where a plaintiff 
prefers a claim against another for damages on account of negligence, and it is 
possible that the Court may take one or more different views as to the proper 
measure of damages, the plaintiff must come prepared with evidence as to the 
amount of damages according to whichever view the Court may adopt, and if 
the evidence produced is applicable to one view only, the Court will not give the 
plaintiff a re-trial and allow him to remodel his case.^ 

The adoption of a contract by a principal puts an end to Ms right 
against the agent for breach of duty , — 'Although, where an agent, before 
accepting the agency has an interest in property which subsequently formed the 
subject matter of the agency, and during his agency sells that property to his 
principal without disclosing his interest, the principal might at his option 
repudiate the transaction, yet if the option which the principal had, is exercised 
by confirming the contract with knowledge of all facts, it appears that the agent 
cannot be made liable for the transaction. Thus, where one Fenn who was the 
agent of a Company to purchase a specific property in which, before the com- 
mencement of his agency, he had acquired an interest, purchased that property 
for the Company without disclosing to the Company his interest therein, but 
after the purchase the fact was fully disclosed, and with the knowledge so 
acquired the Company elected to retain the property, it was held that no relief 
could be given as against him, as when he acquired his interest in the property 
he was not a trustee for the Company and could not be treated as having pur- 
chased it on behalf of the Company at the price he gave for it, and therefore 
was not chargeable with the difference between the price at which ho bought 
and the price paid by the Company, and could not be charged with the difference 
between the price paid by the Company and the value of the property when the 
Company bought it, as that would be making a new contract between the 


^ Cavendish Bentinch r. Fenn, L. R., 12 App. Oas., (662). 

^ AnvMdo Ball Bitss v. Boymmi Bam Boy^ I. h. R., 6 Gale., 283, per Garth C. J. 
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parties J Lord Justice Fiy in tliat ease, said: — “This case is not the case of 
an agent who, after he has accepted the agency, has acquired property, the 
purchase of which was within the scope of his agency, and then has re-sold that 
property to his principal at a larger sum, in which case it is ohvions that the 
principal may say that the original purchase by the agent at a smaller price was 
a purchase on behalf of the principal. Nor is this the case of a man who 
accepts an agency to buy some article in the market, and then sells to his prin- 
cipal his own goods, in which case it may be that the agent is liable for not 
performing his agency by purchasing in the market, supposing it was possible 
for him to do so. This case is distinguished from that, by there being a direc- 
tion to buy a specific property. Nor again, is this the case of an agent who, by 
any subsequent acts of his own, has rendered the rescission of the contract by 
his principal impossible. I express no opinion whether or no, in that case, the 
principal would have a right against the agent, notwithstanding the non-rescis- 
sion of the contract. This is a case in which the agent, before accepting 
the agency had an interest in the property, and during the agency sold that 
property to his principal without disclosing his interest. That in such a case 
the principal would have a right to rescind there can he no doubt. The option 
which the principal had, has in this case been exercised by confirming the 
contract with knowledge of the facts, and the question is whether, after that 
affirmance, the agent is liable in any sum to his principal. There is no autho- 
rity which determines this point, and it therefore, is to be determined upon prin- 
ciple I think that the case is one in which the adoption of the contract by 

the principal puts an end, and ought to put an end, to any further rights against 
the agent. It appears to me that to allow the principal to affirm the contract, 
and after the affirmance to claim, not only to retain the property, but to get the 
difference between the price at which it was bought and some other price, is, 
however you may state it, and, however you may turn the proposition about, to 
enable the principal, against the will of his agent, to enter into a new contract 
with the agent, a thing which is plainly impossible, or else it is an attempt on 
the part of the principal to confiscate the property of his agent on some ground 
which, I confess I do not understand. It is said that, notwithstanding the rati- 
fication of the contract, the pxiiicipal may claim some profits from the agent 
because those profits were made surreptitiously or clandestinely. It appears to 
me that the answer to that is this, that whatever the profits are, and, however 
they are to be measured, those profits result, not from the original contract, 
but from the affirmance of the contract by the principal, and that, therefore the 
profits which are made by.the agent are neither clandestine nor surreptitious. 
I can conceive two possible claims being made. The one would be on the view 
that the profits were the difference between the purchasing and the selling price 

^ In re Oajpe Breton Co,, L, B,, 29 Oh. B., 795. . , 
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in tlie hands of tlie agent, but as lias already been observed by Lord Justice 
Bowen, that cannot possibly be the measure of the claim of the principal, because 
at the date when the agent purchased he was not the agent of the principal, and 
the principal, therefore, had no right to go back to that date and fix it as the 
time at which he acquired a right to retain the property at tbo price paid for it 
by the agent. The other claim would be on the view that the profits were the 
difference between the real value, or the market value, if a market value exists, 
and the actual price at which the property was sold by the agent to the prin- 
cipal. I think the principal cannot claim that difference, because it appears to 
me that in such a case as this, where the principal had no right to claim the 
property as having been purchased on his behalf at the smaller price, the volun- 
tary ratification of the purchase by the principal is equivalent for this purpose 
to a new sale by the agent to the principal after the relation between them had 
ceased, and that it is only in consequence of that ratification or adoption that 
any profits remain in the hands of the agent.” This case has been approved in 
Ladyioell Mining Co, v. Bovohes^ where it is said that the ground on which the 
decision in in re Gape Breton Co. depended was that rescission heing impossible 
the Company could not obtain from the directors the profit made in the trans- 
action. 

Liability for acts of the sub-agent.— Fot only is the agent liable to his 
principal for his own neglect, want of skill and misconduct, but he is also 
responsible for the acts of his sub-agent.^ Thus where the plaintiffs were 
general agents at Shanghai and employed local agents at various places in 
China, their local agent at Kinkiang being the defendant, and it was part of the 
business of the plaintiffs to make advances through the Company’s local agents 
to Chinese merchants upon goods intended for shipment by their Companies 
steamers; the defendant employed a sub-agent to make such advances with 
power to draw on the plaintiffs, and the sub-agent fraudulently drew on the 
plaintiffs for an amount not advanced, which draft was duly honoured by the 
plaintiffs. Ste E, P. Collier, held that their sub-agent was acting within his 
authority in making out accounts and inserting therein advances made on ac- 
count of the plaintiffs, and in drawing bills for the purpose of covering advances 
made, and although it could not be assumed that he was authorized to commit a 
fraud, it was yet within his authority to have made such an advance as was 
charged for, and that the case therefore fell within the authority of Sanokk 
V. BngUsh Joint Stoch BanW> in which Mr. Justice Willes had observed “ In all 
these cases it may be said, as it was said here, that the master had not authorized 
the act. It is true he had not authorized the particular act, but he has put the 
agent in Ms place to do that class of acts, and he must be answerable for the 

k B., Ch. D., 400 (408) (414). » L. B., 2 Ex., 259. 

* ladg Oontr® Act, s, 11^, 
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manner in witicli that agent lias conducted himself in doing the business which 
it was the act of his master to place him in the defendant was therefore held 
liable for the acts of the snb-agent.^ 

Agent not liable for refusal to make bets on behalf of principal.— 
An agent is, nnder no legal liablitj to his principal for breach of contract 
to make bets, which if made, would be not I'ecoverable by law. Thus in Oohen 
V. Kittell^^ the plaintiff employed the defendant to make certain bets on his 
account, which the defendant neglected to do : the plaintiff sued the defen- 
dant to recover damages for the breach of contract of agency. The Court 
were of opinion that the contract was one which if made would have been null 
and void, the performance of which could not be enforced by any legal proceed- 
ings for the benefit of the plaintiff, and that the breach of such a contract 
could give no right of action to the principal. The right of the plaintiff to 
have recovered in respect of the contract said to have been made on his behalf, 
being an essential ingredient in the case against the agent for negligence in 
not contracting. Where the agent has, however, made the bet, won it, and been 
paid, he is bound to pay it over to his principal.^ 

Liability of directors for negligence.— The directors of a Company are 
equally with other agents liable for negligence. They are responsible for the 
management of the Company, where by the articles of association, the business 
is to be conducted by the hoax'd with the assistance of an agent ; and they 
cannot divest themselves of their responsibility by delegating the whole manage- 
ment to the agent, and abstaining from all inquiry, for if he proves unfaithful 
under such circumstances, the liability is theirs, just as much as if they them- 
selves had been unfaithful ; and further the estate of a deceased director may 
also be held liable for such negligence, as the mis-feasance of a dircetor is a 
breach of trust, and not a mere personal default.^ 

Liability of a commission agent. — The nature of a dealing between a 
merchant in one county and a commission agent in another, and the liability of 
one to the other of them is discussed at much length in Ireland v. Livingston^^ 
the relationship between them is that of principal and agent.^ 

Agent^S right of set-off.— In connection with the liability of the agent to 
his principal, some few defences which may be raised by the agent may be 

8ee also Swh e v. Francu^ L. E , 3 App. Gas , 106. Mackay v. Commercial Bmh of Neto 
Brunswiclj L. E , 5 F. C., 412 

® L E., 22 Q B. D., 680. 

® Beesion r BeestoQi, L R., 1 Ex. D., 13. Bndger v Bamge, E. E., 15 Q. B. D., 363. 

^ New Flemming Spinning ^ Weaving Qo. v. Kessowji Naik, I. L E., 0 Bom., 373. Maho- 
med Noot Khan v. Enr Bgalj I Agra H. 0 , 01. 

® h, E., 5 H. L., 395. 

® Oassahoglou v. GihUf L. E , 11 Q. B. D., 797. Mahomed Ally Bhrahim Flrhhan v* Sehilhr 
Bosogm ^ Co., I. L. E., 13 Bom., 470. 
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mentioned. The right to set-off appears to he the same as that which is open 
to all other persons ; and is goTerned therefore hy the ordinary rales of law 
laid down as to the right to plead a set off.^ But the right given by s. Ill, 
of the Civil Procedure Code, does not take away any right of set off, either 
legal or eq^nitable, which parties would have independently of that section ; 
the right will be found to exist not only in cases of mutual debts and credits, 
but also where the cross demands arise out of one and the same transac- 
tion, or are so connected in their natni’e and circumstances as to make it 
inequitable that the plaintiff should recover, and the defendant be driven to a 
cross suit.^ The right may, however, be waived,^ or excluded by express con- 
tract. But nevertheless the right, it is submitted, cannot be made use of by an 
agent against his principal, where its result would be a breach of the agent’s duty 
to his principal. In answer to a suit for money had and received, the agent 
would be at liberty to set off and deduct all just allowances which he has a right 
to retain out of the very sum demanded.'^ 

Defences in suits for account and for goods sold— And in a suit for au 
account where he has been employed to sell goods on credit, he cannot be called 
upon to pay over the money to the principal until he has received the whole from 
the person to whom he sold the goods, unless the delay in payment is occasioned 
by his neglect.^ So also it would be a good defence in an action brought against 
an agent for goods sold and delivered, to plead that at the time of sale he disclosed 
the name of the principal, unless indeed the agent is acting under a del credere 
commission.® But he will not in an action for money had and received for the 
use of his principal be allowed to set up the illegality of the contract as a 
defence.'^ 

1 The right to compel interpleader. — The agent cannot as a general rule 
compel his principal to interplead with third parties claiming property in his 
hands adversely to his principal,® but where the third person claims title 
created by the principal’s act subsequently to the delivery of the property to the 
agent, he may compel the parties to interplead.^ 

ActXITof 1882, a. 111» 

® Glarlc T. BmthnamUo Ghettij 2 Mad. H. C., 296. K%sGhorc}hand Ghampalal v. Madhotvji 
Tisram, I. L. E,, 4 Bom., 407. Bhagbat Banda v. Bamdeh Banda^ I. la. E., 11 Cale., 
557, Bray% Lai v Mu^sioeU, I, L. E., 7 All , 284. 

® Bee Fmgi Lai v. Maxwell, I. L. E., 7 AIL, 284, (286J. 

^ Bale v. Bollet, 4 Burr., 2133. 

® Ya/rde'n w Barker ^ 2 Esp., 710. 

® Ahop v« BilmsUr, 1 0. & F., 107, 

^ Temnt v. Blliot, 1 B. & F., 3. Farmer v. Bnmell, I B, & P., 296, but see JSoo^^ y.. 
Sodgson, 6 T. E., 405. 

® Grawsha^ v. Thornton, 2 My, Or , 1. 

® Tamer v. Muropem Bank, L. E , 1 lx., 261, which is under Statute i See also Crawford 
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He cannot dispute the title of Ms principal. — It is a settled rule of 
law that aiL agent cannot dispute the title of his principal ; thus in Dixon v. 
Eamond,^ where a bankrupt named Dayidson was the surviving partner of one 
Flowerden, and Flowerden being possessed of a ship had assigned it to one 
Hart to secure an advance of £1,000, and the ship was accordingly register- 
ed in Hart’s name. But subsequently Hamond, the defendant, advanced to 
Flowerden the sum of £900 for the purpose of paying off Hart’s debt, and 
his name was then substituted on the register for that of Hart for the pur- 
pose of securing the debt. And the defendant who was an insurance broker 
effected an insurance as agent for Flowerden and Davidson, and charged them 
with the praemiums. The ship being lost, the underwriters paid the loss 
to the defendant as the agent of Flowerden and Davidson. An action was 
brought by the assignees of Davidson to recover back from the defendant a sum of 
£1,900 being the difference between the sum of £2,800 received, and the sum of 
£900 which he had advanced on the security of the ship ; it was contended by the 
defendant that he was only accountable to the executors of Flowerden to whom 
the ship originally belonged. Held, that the right of the plaintiffs to recover 
depended on the settled rule of law, that an agent shall not be allowed to dispute 
the title of his principal ; and the agent having received the money in that 
capacity, could not afterwards say that he did not do so. And the agent being 
the agent for the partnership could not be permitted to say that he received it 
for the benefit of Flowerden alone. A further example of this rule of law is to 
be found in White v. Bartlett.^ 

When jus tertii may be set up.~As it is the agent’s duty to pay over 
all sums received in the business of the agency, so will the agent be liable to 
his principal if he do not do so, and he will not ordinarily be allowed to set 
up as the advei’se title of a third person to defeat the title of his principal. 
Thus where the plaintiff, the captain and part owner of a vessel, authorized 
the defendant a broker to insure the vessel ; the insurance was effected and 
the vessel subsequently lost; ; and the defendant received the insurance money 
from the underwriters. Three other persons, also part owers of the vessel, in 
question winte to the defendant informing him of their shares in the vessel, 
and holding the broker accountable if he parted with the money. The defen- 
dant paid over £500 to the plaintiff, but refused to pay over the balance of the 
insurance money. The plaintiff therefore sued to recover the amount with- 
held. It was contended on behalf of the defendant, that the plaintiff could 
not bring the action alone in his own name, he being a part owner only, and set 
up the right of the other part owners to the fund sued for. The Lord Chief 

^ 2 B. & Aid., SIO. 

® 9 Bing., 378 ; but see the case of Eardman v. Wdlcoch^ 9 Bing,, 382, (note). 
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Baron, as also the remainder of tho Court, held that the plaintiff was entitled 
to recover ; His Lordship said “ It was urged that all the owners mighfc still 

bring an action against the defendant I think they cannot, for there is no 

privity between other persons and the defendant. There is nothing out of 
which tho other owners could make a case against him, whatever they might 
do against Eoberts (the plaintiff) The plaintiff alone employed the de- 

fendant, and he, as his agent, having received the money from the underwriters, 
must be held to have received it for his use, and is therofox’e liable to him for 
the amount.” Wood B., said : — “ By way of defence to this action for money 
had and received, and it is only the defence the defendant makes, he disputes 
the plaintiff’s title. I am of opinion, that he has failed in setting up that 
defence. By acting under his orders, upon the terms of the contract with him, 
the defendant has made the contract absolute in law, and is bound to perform 
it. The relationship of principal and agent was established between them, and 
the rights and duties of those characters attached on the plaintiff and defen- 
dant, and they have become reciprocally subject to mutual advantages and 
liabilities.”^ So where the plaintiff, the elder brother and creditor of an 
intestate, being the possessor of the goods of the intestate under a bill of sale, 
waived his right under the bill, and expressing his readiness to divide the goods 
with other creditors ; and employed an auctioneer to sell the goods. After 
the sale the widow of the deceased gave the defendant notice, through her 
attorney, not to pay the plaintiff but to retain the money until all the creditors 
shonld come in ; no letters of administration were, however, taken out to the 
estate ; the plaintiff applied to the defendant for his account and for payment 
of the proceeds of the sale ; the defendant, however, refused to comply with 
these requests ; the plaintiff therefore sued to recover the proceeds. The Court 
held that the plaintiff having employed the defendant to sell had a primet facie 
right to sue which the defendant was not at liberty to dispute by setting up the 
right of others ; and that even if he could set up the jus tertii he had proved 
no case of any title in any third person, not having shewn that letters of 
administration bad been taken out.® 

The defence of jns tertii cannot he set up when the third person, 
being aware of the circumstances, has abandoned his claim.— Thus where 
the defendant a wharfinger had received a quantity of malt on account of one 
Bradley a corndealer, who was from time to time accommodated with money by the 
plaintiff upon the terms that Bradley should make a sale to the plaintiff of a 
sufficient quantity of malt to cover the amount required, with a condition 
annexed for re-purchase by Bradley at an advanced^price. The malt, of which 

^ Bolerts v. Ogilhyf 0 Price, 269. 

^ CfomUy V. MilUg 1 0. M, & E,, 298. 
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the monej in question was part of the proceeds, had been sold by Bradley to 
the plaintiff upon the terms above mentioned, and had been regularly trans- 
ferred by the defendant in his books from Bradley to the plaintiff ; and had 
nothing further occurred, was held by the defendant at the disposal df the 
plaintiff. Bradley, however, became bankrupt j and his assignees brought an 
action in trover against the plaintiff to recover the malt held by the defen- 
dant on his account, on the ground that the sale of the malt to the 
plaintiff by Bradley was not a bond fide sale, but merely colourable to be a sort 
of security for an usorious contract between the plaintiff and Bradley. This 
action was compromised. The plaintiff then brought his action to recover 
£528-11-2 as being part of the proceeds of the malt, which, as between him and 
the defendant, was undoubtedly his, unless Bradley or his assignees could 
establish a superior title. Bor the defendant it was contended that he had a 
right in this action to contest the validity of the sale as between Bradley and 
the plaintiff, and to show that, by reason of the transaction being usorious as 
between them the transfer of the malt in the books of the defendant was wholly 
inoperative, and that he had a right to consider the property as still remaining 
in Bradley and his assignees upon the bankruptcy, against whom he could 
enforce his lien, though he could not against the plaintiff. Bor'd Denman 0. J., 
held that the defendant was not entitled to set up that defence, and said that 
no instance could be adduced in which it was held that the jtis tertii could he 
set up when the third person, being aware of the oircui^stances, had abandoned 
his claim.^ The true ground on which a bailee may set up the jus tertii is that 
indicated in Shelbury v. Sootsford,^ mb., that the estoppel ceases when the bailment 
on which it is founded is determined by what is equivalent to an eviction by title 
paramount. It is not enough that the bailee has become awai’e of the title of 
a third person. For to allow a depositary of goods or money, who has acknow- 
ledged the title of one person, to set up the title of another who makes no claim 
or has abandonned all claim, would enable the depositary to keep for himself 
that to which he does not pretend to have any title in himself whatsoever. E’er 
is it enough that an adverse claim is made upon him so that he may be entitled 
to relief under an interpleader. The doctrine laid down by Pollock 0. B., 
ill Thorne v. Tilbury,^ that a bailee can set up the title of another only “ if he 
defends upon the right and title, and by the authority of that person appears to be 
now law.”^ Thus where goods belonging to one Robbins were seized by the 
plaintiff under a distress for rent of a house alleged to have been demised by 
the plaintiff to Robbins, and were delivered by the plaintiff to the defendant to 
sell as his auctioneer. When the sale was about to begin, Robbins served a 

^ BeUeUtj v. Bead^ 4^ Q. B., 511. ® 3 H. & N., 534, 537. 

® Yelv., 22, (3rd ed ) ^ Biddle v. Bond, 6 B. & S., 225 5 34 L. J. Q. B. 187. 
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notice on (lie clofcnclaiit that the distress was ToicI, and requiring him not to sell, 
or, it he sold, to retain the proceeds {or him. The deteiidants sold the goods, 
hilt refused to pay over the proceeds to the plaintiff, and defended an action hy 
the plaintifl", relying on the right and authority of Rohbins. The distress was 
void and iortioiis, m the relation between the plaintiff* and EobTbins was not 
that of landlord and tenant ; but although the plaintiff was a wrong- doer there 
was no fraud on his part, and he thought that he had a right to distrain; held 
that the defendant might set up the jus fertii of Robbins as an answer to the 
action, the iiosition of the bailee being precisely the same, whether his bailor is 
honestly mistaken as to the rights of the third person, or fraudulently acting in 
derogation of themd The rule therefore that an agent cannot dispute his 
principars title, by setting up terti% is not always applicable, for the estoppel 
ceases when tho bailment on which it is founded is determined by a paramount 
title.^ It cannot, however, he set up if the person to whom that right belongs 
does not set it up himself, but this rule applies as between bailor and bailee.^ 
But the bailee may in certain cases set up the right, although he cannot do so if 
lie accepts the bailment with full knowledge of an adverse claim as against the 
bailor.^ There are circumstances which will give a defendant a right to set up 
the jti^s tertii, hut they do not, however; consist of the mere fact that he has had 
notice that the property belongs to somebody else, but that somebody else, who 
has the right to claim it has claimed it ; and that is the case of Biddle v. Bond, 

^ Biddle v. Bondj 6 B. & S. 225 ; 34! L. J. Q. B. 187. 

» lUd. 

® Kingsmdn v. Kingsman^ L. B»., 6 Q. B. B., 122. 

^ Ex-parte DaviSj in re Si^dler, L. R., 19 Oh. D., 86, 



LECTURE X. — (Continued), 

PART II. RIGHT OP AGENT AGAINST THIRD PARTIES. 

Right of agent against third parties — His right to sue on contracts in which he has con- 
tracted personally — When acting for a foreign principal — When acting for an undis- 
closed principal— When name of principal is disclosed, hut he cannot be sued — Not where 
he has falsely contracted as principal— Where he has a special interest in the contract 
— This right is given to auctioneers— To factors— To policy brokers — Eight to sue where 
he has paid over money by mistake— But his right to sue is subservient to that of his prin- 
cipal— Exception— Rights in Tort. 

Agent^S right to sue third parties. — As a general rule an agent cannot 
personally enforce contracts which haye been entered into hy him on behalf of 
Iiis principal. But yet it may he that when contracting with third persons he has 
failed through want of using proper language to bind his principal, so that 
the contract will be presumed to be one with him personally.^ He may have 
contracted for a foreign principal, or for an undisclosed principal, or for a prin- 
cipal, though disclosed who cannot be sued ; Again it may be that he has such an 
interest in the contract as would enable him to sue upon it in his own name. In 
all these cases he will have a right to sue third parties on contracts which he 
has entered into with them.^ Subject, however, as will he presently seen to 
the right of the principal to intervene and sue on his own account. 

Right to sue where he is personally liable.—He may therefore sue 
where he has contracted so as to make himself personally liable.^ Save where 
he has contracted in the character of an agent, hut in reality on his own ac- 
count.^ This rule is referred to by Bayley J., in Sargent v. Morris,^ as follows : — 
“ Now I take the rule to be thus : if an agent acts for me and on my behalf, hut 
in his own name, then, inasmuch as he is the person with whom the contract is 
made, it is no answer to an action in his name, to say, that he is merely an 
agent, unless you can also shew, that he is prohibited from carrying on that 
action by the person on whose behalf the contract was made.” 

When acting for a foreign principal— He has a right to sue on con- 


^ lud. Contr. Aofc, ss. 2S0, para. 2, 233. 

^ Qlascott v. Gopal Bheih^ 9 W. R., 254 lud. Coutr. Act, s. 230, para. 2. 

® Ind. Oontr. Act, s. 230, para. 2, and s. 233 ; see the converse cases collected under 
liability of agent to*tMrd parties,” and Qoohe v. Wilson^ 26 L. J. 0. P., 15 5 1 0. B. 
N. B., 153. 

^ lud. Coutr. Act, s. 236. 

® 3 B. & Aid., (281). 
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tracts wliicli lie enters into for the purchase and sale of goods on helialf 
of a principal resident abroad.^ A late case on this subject is that of Green 
V. Fmm^ton,^ heard before Charles J., in November 1889. There the plain- 
tiffs sued to recover damages for non-delivery, and for the return of £200 
paid by them to the defendant. The plaintiffs were merchants carrying on 
business at Sheffield, and the defendant was a manufacturer and artist in stained 
glass in London. By an agreement between the plaintiffs and one Wilkes a 
merchant of Buenos Ayres, the plaintiffs were to purchase for Wilkes the 
various goods that he might require, and were to get as long credit as they 
could for themselves, but when payments became due, they were to look to 
Wilkes for settlement. On the 20th April 1888, Wilkes ordered of the plaintiffs 
two coloured glass screens for one Don Sausenina. These screens the plaintiffs 
ordered of the defendant on the terms that the screens were to be of the 
estimated cost of £400, half of which sum was to he paid before completion of 
the work, and the balance on delivery ; various correspondence passed between 
the plaintiffs and the defendant, each treating the other as principal. And on 
June 15th the plaintiffs paid out of their own pockets the sum of £200 according 
to agreement. On July 31st, Wilkes came to England, and commenced a cor- 
respondence with the defendant, which ultimately resulted on September 25th 
in the defendant handing over the screens to Wilkes on his paying the balance 
of the purchase money. Meanwhile the defendant had been carrying on a cor- 
respondence with the plaintiffs, and on September 10th informed them that the 
screens would be ready to be packed and for despatch by the end of the week, 
and the plaintiffs subsequently urged that the work should be pushed on as 
much as possible, for fear their client would refuse them. On the 17th Septem- 
ber the screens were ready, but the plaintiffs were not prepared to pay the 
balance at once. On November the 15th, the plaintiffs learned that the screens 
had been delivered to Wilkes, and they thereupon commenced this action to 
recover the £200 paid by them and for damages for breach of contract. It was 
suggested for the defence that there was a general right of the principal to step 
forward and take delivery, and especially in this case, as the plaintiffs had 
failed to pay the balance of the purchase money when the goods were ready for 
delivery. The Court held that the plaintiffs had not committed a breach of the 
agreement in not paying on the 17th September, since it was not contemplated 
that the date should be an inflexible one, and therefore that the defendant was 
not entitled to deliver to Wilkes. It was further held that the defendant had 

^ lafl. Oonti’.A^t, sa, 230 para, 2, 233. Thowpson v. Davenport j 9 B. & 0,, 78. De Qaillon 
V. V A%gle^ 1 B. & F., 368. Armstrong v. Btohes^ L. E., 7 Q* B#, 605. Elhinger 
AoUengessellschaft v. Glaye, L. B., 8 Q, B., 313. Hmon v, Bulloch^ B., 8 Q B., 331. 
Josephs V. Knoati 3 Camp., 320. Oom v, BmeOj 12 East, 235. 

® Lav Times, Nov. 23r<3, 1889, p. 64. 
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treated tlie plaintiffs as principals, and Had tkemselves committed a breacli of 
the agreement, and that the plaintiffs wei^e entitled to recover. 

Where the priECipal is undisclosed. — He may also sue on contracts 
which he enters into in his own name for, and on behalf of, a principal who 
is undisclosed.^ In such case he is presumed to have acted personally, the 
question determining his right to sue being ascertainable by the construction 
of the words used in the contract. As to whether the principal may in this 
country intervene in the case of negotiable instruments on the face of which 
his name is undisclosed, is somewhat doubtful, as to this point, however, see 
the remarks made in the Lecture on the “ Liability of the Principal to Third 
Parties.” 

Where the uame of the principal is disclosed, but the principal can- 
not be sued. — The agent has also a right to sue where he has disclosed Ms 
principal, and the principal cannot himself sue.^ Under this heading fall cases 
where the agent has named persons with whom no contract can be made 
by the description given ; persons in existence but incapable of contracting, 
and proposed Companies which have not yet acquired a legal existence.^ 

No right to sue where person has falsely contracted as agent, but 
has in truth no principal. — Where, however, a person has falsely contracted 
with third parties as an agent, when he was in reality acting on his own account, 
he will not be able to require from such third parties performance of the con- 
tract.^ The case of an authorized agent contracting for a named or an unnamed 
principal is provided for by section 230 of the Contect Act ; and section 236 
appears to provide for the case of a person, who has no authority at aU from any 
principal, falsely contracting as an agent but in reality on his own account. 
Section 236 of the Contract Act appears to be wide enough to cover cases both 
where the supposed principal is named and where he is unnamed ; the pith of the 
section being in the fact that the alleged agent is falsely contracting as an agent. 
The rule of law applicable to such contracts in England appears to be that a 
person falsely contracting as agent and naming a principal cannot sue upon 
the contract, if it is a contract involving the consideration of personal skill 
or knowledge of the person named, or if it were wholly executory, or partially 

^ Ind. Goatr. Act, ss. 2a0, para. 2 (cl. 2) ; 233. Sims v. Bond^ 5 B. & Ad., 293 per Den- 
man 0. J., Schmaltz v. Avenj^ 16 Q. B., 655. Humphreys v. Lucas, 2 0. & K., 152. 
See also Hah v. Humphrey, E. B. & E., 1004. 

® Ind. Contr. Act, ss. 230, para. (cl. 3) & 233. Paley on Ag., 374. Eaton v. Bell, 5 B. & 
Aid., 34. Houhleday y. Mushett, 7 Bing., 110. Burls v. Smith, 7 Bing., 705. Kelmr 

V, Bawter, L. H,, 2 0. B., 174. 

® Pollock on Contr,, p. 118. 

^ Ind. Contr. Act, s. 236. Lolchee Marain Boy Chowdhry v. Kalhjpuddo Bandopadhya, 23 

W. R., 358. 
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executed ; Tbut when tlie contract is not of sucli a nature involving the consi- 
deration of personal skill or knowledge, but is of sucli a natuiu that partial 
execution would render it obligatory, and part of tie subject matter lias boon 
executed, and tlie person named as principal lias accepted a benefit under tlie 
contract by accepting part performance witli knowledge that the person as- 
suming to be acting on his behalf was the real principal, in such case the 
agent might sue.^ But the Contract Act in words makes no distinction of 
this nature, and lays down that a person falsely contracting as agent cannot 
sue on the contract. Whether the Courts in this country would allow the 
agent to sue where the person named as principal has received benefits under 
the contract, part performance being accepted with Ml knowledge of the 
assumed character of the agent, has not been decided. The case in which 
the person falsely contracts as agent, but does not name any principal, is clear- 
ly within section 236, and he would be unable to sue on the contract. The 
rule laid down in Bayner v. Qrote applies to the case of a named principal^ or 
at all events that particular case was one in which a person was named as 
principal. 

Right of agent to sue on contracts under seal— Where the agent has 
contracted under seal in his own name, the right to sue is in the agent alone.^ 
Where agent has a special interest in the contract.— Apart from the 
right to sue given to the agent in the cases I have mentioned, there are certain 
circumstances under which agents may enforce contracts entered into by them, 
although their representative character has been declared. If for instance the 
agent has a special property in the subject matter of the contract, and is 
not a bare custodian, it appears that he has in such case a right of suit. 
Thus in Williams v. Millington,^ the plaintiff was an auctioneer and was em- 
ployed by one Crown to sells his goods by auction. The sale was at the house 
of Crown, and the goods were known to be his property. The defendant bought 
goods for £7-9-6, and after packing them in a cart and puting into the plain- 
tiff’s hands £2-4-6 in cash, drove off and made out a receipt for 5 guineas as for 
a debt due from Crown to the defendant. On settlement of accounts between 
the plaintiff and Crown, the latter refused to take the receipt, and the plain- 
tiff thereupon sued the defendant to recover the £5 covered by the receipt. 
It was contended on the plaintiff’s behalf that he had a special property in 
the goods, and therefore might maintain the action. Lord Loughborough held 
that an auctioneer had a possession coupled with an interest in goods which 

* Baymr v. Grote, 15 M. & W,, 359. See BkJeerton v. Burrell, 5 M. & S., 383. Smiths 
Merc. Law, 158, 

® Dancer v. Eastings, 4 Bing. 2, Shade v. Anthony, 1 M. & S. 572. BerMey v. Mardg, 0 
B, & 0., 355. 

® 1 H, BL, 81, See also Bohinson v. Butter, 24 L. J. Q, B,, 250» 
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lie is employed to sell, not gb bare custody like a servant or shopman ; that 
there was no difference whether the sale was on the premises of the owner, or 
in a public room, for on the premises of the owner an actual possession is given 
to the auctioneer and his servants by the owner, not merely an authority to 
sell ; that an auctioneer has also a special property in him, with a lien for 
the charges of the sale, and commission ; that though he is like a factor, in 
some instances the case was stronger with him than with a factor, as the law 
imposed upon him the payment of a duty, and the credit in case of a delivery 
without the recompense of a commission del credere. Heath, J., said : — It is 
the same thing whether the goods be sold on the premises of the owner, or 
in an auction room ; the possession is in the auctioneer, and it is he who makes 
the contract ; if they should be stolen, he might maintain trespass, or an indict- 
ment for larceny, he has therefore a special property in them, which is all 
that is necessary to support this action.” Wilson J., although, by no means 
considering the matter clear, acquiesced in the decision of the Court on the 
ground that the defendant having contracted with the plaintiff and obtained 
possession of the goods, was estopped from saying that the plaintiff had no right to 
contract ; In Go;ppin v. Walker,'^ Parke J., expressly states that nothing decided in 
that case breaks in upon the authority of Williams v. Millington!^ And the direction 
of Lord Loughborough in this latter case, is cited and evidently approved ; and 
Field J., adds “ It must be remembered that according to Williams v. Milling- 
ton^^ auctioneers have much larger rights than ordinary agents ; the actual 
delivery of the goods is entrusted to them, they have a lien upon the goods 
for fcheir charges ” (in this country, however, save under special agreement, 
only a special lien) ‘‘ and their possesion of goods is complete till delivery.” 
But if the auctioneer sells goods and delivers them, without notice of any lien 
or claim which he has on the owner, and the buyer without such notice 
settles for the goods with the owner, the auctioneer cannot sue the buyer 
for the price of the goods and further it has been held in the Punjab that 
where an auctioneer put up the property of one Bull to auction in execution 
of a decree held by one Balchar, and part of the property was purchased 
by the defendant who took delivery without paying the price, a suit to recover 
the money lies by the auctioneer, as there might he taken to he a distinct 
understanding that purchasers should pay the price of the goods purchased 
by them to the auctioneer.^ So where an agent who had an interest in one 
half of a ship, and the owner of the other half being indebted to him, had 
authorized him to insure the ship in his own name in order that if the ship 

^ 7 Taunt, ( 241 ). • 

® 1 H. Bl., 

® L. E., % Q, B. D., 35B. 

^ Daniels v. Bonlger, PunJ. Beo., (1884), 241, 
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■were lost, lie the plaintiff might receive the whole insiii’anoe money and pay 
himself the amount of the debt, it has been held that the agent is able to 
sae lor the insurance money in his own name.^ So where two persons 
assigned to the plaintiff all debts due to them, and gave him a power of 
attorney to receive and compound such debts, under which the plaintiff sub- 
mitted to arbitration the matter in difference then subsisting between Ms 
principals and the defendants, and the plaintiff and defendants promised 
each other to perform the award. The arbitrators having awarded a sum 
to he paid to the plaintiff as such attorney, the Court held that the plaintiff 
might sue in his own name.^ There, however, the agents had already an 
interest. Similarly, it is submitted factors are entitled to sue as principals, 
whether acting under a del credere commission or otherwise, as the goods of their 
principals are entrusted to their custody, and they have a special property in 
them and a lien thereon. This is undoubted law in England ; the Indian Con- 
tract Act, however, does not expressly give to a factor by that name, or indeed 
an auctioneer, any larger powers than any other agent, and it may he that he 
would he unable to sue in his own name where his principal is named and known. 
I think however the general custom of merchants or law merchant which effects 
particular classes of persons, and resembles the Common law in following pre- 
cedents, gives the factor this right, irrespective of the Contract Act which 
does not purport to he exhaustive on the subject of principal and agent.^ As 
to this* point Mr. Story says, “ Domestic factors are by the usages of trade 
treated as principals, (although not as exclusive principals, for the real prin- 
cipal may sue and be sued upon the contract of the factors) ; and this without 
any distinction, whether, in making the contract they are known to he acting as 
factors or not, whether they act under a del credere commission or not. In 
every contract so made by them, they are entitled to sue and be sued as prin- 
cipals.”^ The ground on which this right is put, is on the “ Usage of trade.’’ 
The decision of their Lordships of the Privy Council, in Mirtmijoy Ghucherhulty 
V. Oochrane^^ just referred to above, decided during the time the Indian Factors 
Act was in force, and before the repeal of that Act by the Contract Act, (though 
the Act is not mentioned in the decision) shows that on tbe failure of want of 
evidence to shew that any particular usage or custom qualifying the law of Eng- 
land as between principal and factor prevails in Calcutta, the powers and duties 
of factors in making consignments of their principal’s goods must be determined 
by the general mercantile law of England. And if in that particular respect 

^ Vrovincial Inswwnce €o, of Canada v. Leducy L. B., 26 P G., 224. 

® Banjul v. Leigh, 8 T. B., 571. 

® Bee Mirtunjoy OhuckerluUy v. Cochrane^ 4 W. E., P, 0., 1 (4). 

* Story on Ag,, 400. 

^ 4W.B. P.O., 1. 
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SDrely in others also. So that unless this general nsage of merehants can "be 
said to be inconsistent with provisions of the Contract Act, it would, it is sub- 
mitted, enable the factor to sue. 

Rule as to policy brokerS.—Policy brokers may sne in their own names 
on the policy ; this is stated by Erie J., in Sunderland Marine Insurance Gom-^ 
pany v. Kearney} in which his Lordship referred to a passage in Ariiold’'s 
Marine Insurance^ where it is said As, generally speaking, policies in this 
country are effected by brokers in their o-wn names, for the benefit either of a 
named principal, or of whom it may concern, the general rule is, that the 
action on the policy so effected may he brought either in the name of the prin- 
cipal for whose benefit it was really made, or of the broker who was imme- 
diately concerned in effecting it ; it is treated in fact, as the contract of the 
principal as well as of the agent.’’ 

Agent may sue where he has paid over money by mistake.—So also 
it appears that an agent who has paid over money by mistake may sue for it, and 
the reason is that he is responsible to his principal for the mis -payment, thns in 
Stevenson v. Mortimer^ it was held that where a man pays money by his agent, 
which ought not to have been paid, either the agent or the principal may bring 
an action to recover it ; the agent may do so from the authority of the principal ; 
and the principal may do so, as proving it to have been paid by his agent. See 
also the case of Colonial Bank v. BxcJiange Bank of Yarmouth^ and Oom v. 
Bruce^ which latter case was one where an agent insured for a foreign principal, 
but the decision does not appear to he put upon that ground. 

Right of agent subservient to that of principal— But the right of the 
agent to sue is subservient to the right of the pidncipal to sue,^ so that wherever 
both the principal and agent have a right of suit upon a contract made by the 
agent, the principal may sue in his own name (where the agent has no interest 
or superior right to the property), superseding the right of suit by the agent 
hut he must do so subject to all the equities, iu the same way as if the agent 
were the real principal.^ But although the priucipal’s right is paramount to 
the agent’s, yet it is not so when the latter has a lien over the subject matter 
of the suit equal to the claim of the principal® 

' 16 Q. B., (934), (939). 

^ Vol. 2, 1249, (c.) 

® 2 Camp., 806. 

^ L. E , 11 App. Gas., 84. 

® 12 East, 226. 

® BadUf Y. Leigh, 4 Camp., 195. Moms v. Gleashj, 1 M. & S , 579. Goppin v. WeUer^ 7 
Taunt., 237. 

^ Ooppin Y, Wolker, 7 Taunt, 237, 1 M & S , 576 Bickerton y. Burrell, 5 M. & (385). 

” Ind Oontr. Act, s 231. 

^ Evans on Pr. & Ag., 472 ; Sudson v. Granger, 5 B, & AM , 27« 
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Eight of agent against third parties in tort —The remedy of agents 
against third persons in tort is, as a general rule, confined to cases where the 
right of possession is injuriously invaded, or where they incur a personal res- 
ponsibility or loss or damage in consequence of the tort,^ Tims where an 
agent has actual possession of property belonging to his principal, he may 
maintain an action for any tort committed by a third party, whereby such 
possession is affected.^ So where goods have been bailed, and a third person 
wrongfully deprives the bailee of the use or possession of them, or does them 
any injury, the bailee is entitled to bring a suit for such deprivation or injury.^ 
But there may nevertheless be cases in which the agent may sue, though he be 
not in actual possession of the property with reference to which the wrong arises, 
Thns where a manufacturer consigned to his agent, a factor, a quantity of 
goods for the special purpose of meeting a bill drawn upon him, and trans- 
mitted to the agent a receipt showing that the goods had been received on board 
to be delivered to the agent, the latter was held to have sufficient property 
in the goods and right to their possession to entitle him to sue a wi'ougdoor 
■who sought to withhold possession but this will not be so, where the prin- 
cipal alters the destination of the goods and gives instructions to others,^ 

^ Btory on Ag.. 416. 

® Fowler V. Down^ 1 B. & P., 47, see also Armory v. DeJamire, 1 Str., 505. Sutton v. Bmh, 
2 Tauat, 302. 

® lad. Oontr, Act, s 180. 

^ Mvam V. Nichol, 4 Scott. K. E , 43 : see also Bryans v, Nix, 4 M. & W., 775. Haille v. 
Smith, 1 B. & P , 663. Anderson v. Glarl, 2 Bing., 20. 

® Bruce r. Waif, 3 M. & W., 15. 



liEOTURS X. — (Confinued), 

PART III. RIGHT OP PRINCIPAL AGAINST THIRD PARTIES. 

Riglit of principal against tHrd parties — Right to sue on agent’s contracts — Where agent 
authorizes contracts in the name of his principal — Where agent has contracted in such 
form as to make himself personally liable — But he must take the contract subject to all 
equities — His right to sue is paramount to agents, save where agent has a lien equal to 
the claim of the principal — Right to adopt contracts made by agent — Right to sue where 
agent has paid over money or delivered property on a consideration which fails — Where 
money has been paid over by agent by mistake — ^Where unnecessary payments have 
been made—Right to recover deposit upon contract which is rescinded — Right to rescind 
where agent has acted fraudulently — Right to follow money wrongfully applied by agent 
— Right to recover goods wrongfully distrained — Right to recover property wrongfully 
disposed of by agent — Effect of fraud on agent’s pledge. 

Right to sue on agent^S contracts. — First, the principal is entitled as 
against third parties, to all the rights, benefits, and advantages of ail contracts 
entered into on his behalf by his agent.^ For as he is bound by the acts and 
contracts of his authorized agent, so he may take advantage of the same.^ 
And as Mr. Kent says : — Every contract made with an agent in relation to 
the business of the agency, is a contract with the principal, entered into 
through the instrumentality of the agent, provided the agent acts in the 

name of his principal It is a general rule, standing on strong foundations, 

and pervading every system of jurisprudence, that where an agent is duly 
constituted, and names his principal, and contracts in his name, and does not 
exceed his authority, the principal is responsible, and not the agent.^ And 
being responsible he may sue upon the contract. 

Where the agent anthori^edly contracts in the name of his principal. 

— In this case there is no difficulty, the contract though made by the agent, is 
the contract of the principal, and he may therefore sue upon it.^ Illustrations 
of this rule are hardly necessary; The case, however, of Bommee Ghetty Mamiah 
Ghetty V. Visvanada Pillay,^ may be referred to as an example of the principaFs 
right when disclosed to sue on notes unendorsed over to him by the agent. 
There, the promissory note sued on was made by the defendants promising to 
pay to V. C. Ramiah, therein described to be “the authorized agent of E. B. 
Ohetty’' (the plaintiff), or order Rs. 400 on demand; V. 0. Ramiah did not 
endorse this note over to the plaintiff. The plaintiff sued upon the note, 

" Ind. Oontr. Act, s. 226. Oontr. Act, s. 230. 

^ Seignior y, WaZwer, Godbolts, 360, ® 6 Mad. Jnr., 305. 

® Kent’s Oomm., Heot. 31, p. 834. 
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and tlie defendants did not deny tbeir liability. The judge of tlie Madras Small 
Cause Court considered that as the plaintijf was no party to the contract, he 
could not therefore sue upon it, although he was of opinion that the evidence 
shewed that as between the plaintiff and V. 0. Raniiah, the latter was merely 
the agent of the former in the transaction, and that, as ]>etweeii the two, the 
plaintiff was alone beneficially interested in the note. The plaintiff was there- 
fore nonsuited, contingent on the opinion of the High Court wlietlier the plaintiff 
could recover. Holloway J., said, “ The question has usually boon whether a 
man who has signed a note or bill, is himself liable. Here it is wdicthcr, upon a 
note executed to A as agent of B, the principal can sue, Tlie question from the 

earliest case to the latest, has been, what is the construction ? In all the 

later cases both where the personal liability has been maintained and whore it 
has been allowed, evidence has been given of the circumstances of the parties for 
the purpose of reading the words by the aid of the light thrown upon the tran- 
saction by these circumstances. If there were no words susceptible of tlie con- 
struction that the contract was with the plaintiff, extrinsic evidence would be 
inadmissible to enable him to sue. This arises from the peculiarity of the law 
governing these instruments. Here, however, it seems to me that the better con- 
struction of the bare words is that the note was executed to the principal, and 
the evidence satisfied the learned Judge that the consideration moved from the 
plaintiff who is the holder of the note. I am clearly of opinion that on the 
proper construction of the note, the plaintiff should have been allowed to 
recover/’ Kernan J., said : — “ There can he no question that the J iidge below 
was entitled to enquire into the circumstances under which tlio note was made. 
In a much stronger case, where a defendant was sued on a tiotc, and contended 
that upon the construction of it, he should be held to have signed only as agent, 
he was allowed to show the surrounding circumstances to enable tbc Court to 
come to a right conclusion, Ahd v. Sine, following Lindm v. Melrose.^ Parol 
evidence is no doubt not admissible to discharge from liability an agent who 
became a party to a contract as principal; hut such evidence is admissible to 
show that one or both of the contracting parties were agents for other persons 
(and acted as agents in making the contract) so as to give the benefit of the 
contract on the one hand to, or to charge with liability on the other, the un- 
named principals, when such evidence should not be encumbered with the terms 
of the instrument, (Eiggins v. Leioib}). The exception in the ease of bills 
and notes is this, that in neither case can any bat the parties named in the 
instrument by their name or firm be made liable to an action upon it ( Beckham 
V. Brake}) To the same effect is Lord Abingeps judgment at page 92. 

^ 2 H. & N., 293, 3 H. & N., 177, « 9 M. & W., 96, per Parko B. 

* 3 M. & W., 834. 
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I am not aware of any rule of tlie Law Merchant regarding Mils or notes 
which should interfere in this case to intercept the ordinary general rule of law 
that a principal may sue upon the contract made on his behalf by Ms agent. 
Then the case states that the circumstances under which the noto was made 
were, that it was so made in respect of a transaction between the plaintiff 
Ramiah, his agent, and the defendant, and that the consideration for the note 
moved from the plaintiff. The amount is duo to the plaintiff and he is the 
holder of the note. Wo are therefore of opinion that the construction, hy the 
learned Judge, of the note was not correct, and we decide that the plaintiff was 
entitled to sue upon it.” 

Where the agent has contracted in such form as to make himself 
personally liable. — The principal again has a right to enforce all contracts 
entered into by the agent with third parties in which the agent has made 
himself personally liable.^ And where the agent contracts with a person 
who neither knows, nor has reason to suspect, that he is an agent, his principal 
may also require the performance of the contract, but if he does so, he does so 
subject to the right of the other contracting party to set up and make use of the 
same rights and defences as he would have had as against the agent if the agent 
had been principal that is to say, he must take the contract subject to all 
equities.^ And one of such rights open to such other contracting party as is last 
mentioned is, that he may, if the principal discloses himself hefo7'e the contract 
is completed, refuse to fulfil the contract, if he can show that, if he had known 
who was the principal in the contract, or if he had known that the agent was 
not a principal, he would not have entered into the contract,^ always provided, 
however, that such contracting party has not induced the piincipal to act upon 
the belief that the agent only will be held liable.^ And although the agent 
may also he entitled to sue on the contract as well as the principal,® yet the 
priucipaTs right to sue is paramount to that of the agent, save where the latter 
has a lien over the subject matter of the suit equal to the claim of the principal.^ 
Por the mere fact that an agent is employed can never affect the right of the 
principal to receive money justly due to him.^ As to whether on notice an undis- 

^ Ind. Contr. Act, ss. 230, para 2, 233. 

^ Ind. Contr. Act, s. 231. Dresser v. Ifonooodi 34 L, J. 0. P., 48* Wedwood y. Bell^ 4 
Camp., 349. George y. Olaggett^ 7 T, E., 359* 

® Premji Triha'nidas y Madlmoji Mimjii I. L. E., 4 Bom,, 447. 

^ Ind Contr. Act, s. 231, para. 2. Eumhle v. Mxmter^ I7 h 3*. Q. B., 350. 

® Premji Trikamdas Y.MadhowJi Munjijl. L. R., 4 Bom. 447. Ind. Contr. Act, s. 234, Seald 
Y. Kenworthyi 10 Ex., 739. [ciprocal, 

® Ind. Contr. Act, 233, c’bnversely j the right to sue and the liabiiitj to be sued being re- 

^ Morris y. Clenshg, 1 M. & S., 576. 

® Pmn^s on Prin. ^ Ag , 472. Hudson v. Granger, 5 B. & Aid , 27. 

® fayUr V. Ahhmedh Koonwar, 4 W. R., 86. 
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closed principal may step in and affirm or revoke tlie agent®s contract, tlie late 
case of Gliibl) v. Gam;pl)ell^^ is an authority. There, Miss Glnhl) had a nephew, a 
clerk on the Stock Exchange, and she was induced to entrust him with a sum of 
money amoniiting to £2,700, of which £800 was given to advance him in his 
business, and the remainder was to be invested on good security to pay 10 per 
cent., of which the plaintiff was to receive 8 per cent., and the nephew 2 percent. 
The nephew entered into negotiations with the defendant Oamphell, and finally 
the money was lent to him at 10 per cent., he also entering into a bond for 
repayment : there was also some negotiations as to Campbell giving security, 
but none was in fact given. In January 1888, the plaintiff discovered that 
the money had not been invested in accordance with her instructions, and a 
solicitor was therefore instructed to enquire into the matter. Campbell had 
meanwhile paid back certain sums to the nephew, and on the nephew's 
representation paid further sums, although having received notice of the plain- 
tiff’s claim to the money. On the 9th January, Campbell promised to make 
no more payments. Meanwhile in August the plaintiff’s nephew had com- 
menced an action against Campbell for the recovery of the whole sum lent by 
him, and an order was made that the matter he referred to a referee. On these 
facts Cave J., held that there was no evidence of fraud on the pari of 
Campbell to go to the jury. The pleadings were amended and the action 
was framed as for money had and received. On behalf of the plaintiff, who 
had intervened, it was urged that as an undisclosed principal, she could, on 
notice given, step in and either affirm or revoke the contract, and that after such 
netice all payments made to the nephew were void as against the plaintiff — ^held 
that notice having been given, Campbell ought not to have made further pay- 
ments except to the plaintiff, and that the plaintiff should recover the whole 
sum lent less the amount paid back to the nephew before notice. 

PrincipaTs right to adopt unauthorized contract made by agent 
with third party.— And again if an agent, having a principal, contract without, 
or in excess of, his authority the principal may ratify the contract and sue upon 
it although in the case of a fictitious agent having no principal, the agent would 
not be able himself to sue.^ The principal will not, however, be able to ratify any 
unauthoriized act unless he ratifies the whole of the transaction of which such act 
formed a part.^ But such ratification will have no effect, if it subjects a third 
party to damages or terminates any right or interest of such third party.^ 

» L. T. 14th Dec., 1889, p. 119. 

* Bouth V. Thompson, 13 Bast, 274. Ind. Contr. Act, s. 196. 

» Ind. Contr. Act, s. 236. 

Ind. Contr. Act, s. 199. SmUh y. Hodson, 4 T. R., 211. Ishen Ghimder Singh y. Shama 
Churn, W. R., (1864) 3. 

* Ind. Contr. Act, s. 200. Bayner y. Mitchell, h. R., 2 0. P. D., 357, L. E., 2 Q. B,, 143. 
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Principal’s right to sue where agent has paid over money by mistake 

or delivered property on a consideration which has failed.—Where the 
agent has paid away or delivered over property or money helonging to his 
principal on a consideration which fails, or otherwise under circumstances which 
would entitle him to recover it, the principal may sue in his own name to he re- 
imhursedd Thus where Suratram Ryhhun, the plaintiffs’ ag^ents in Calcutta, ac- 
cepted hundis for Rs. 12,000, drawn upon them hy a branch house of the plain- 
tiffs’ firm, and the plaintiffs at different times sent to Suratram Ryhhun hundis 
amounting to Rs. 11,400 with instructions to realize them, and to apply the pro- 
ceeds towards payment of the Rs. 12,000. And Suratram Ryhhun had paid Rs. 
7,000 of this amount, and had realized Rs. 6,400 out of the Rs. 11,400 when 
they stopped payment. At that time two unmatured hundis for Rs. 2,500 each 
remained in their hands, and these they endorsed over to the defendant after 
matui'ity in trust for their creditors. In an action hy the plaintiffs to recover the 
two hundis. Maepherson J,, held that the hundis were sent to the agents for the 
special purpose of enabling them to take up the hundis for Rs. 12,000, and that 
they still remained the property of the plaintiffs, subject to the agent’s lien for 
Rs. 600 ; that the mere acceptance by Simatram Ryhlinn of the hundis formed 
no consideration, as what they had to do was to accept and pay, and the evidence 
shewed that they did not pay these hundis, and advanced nothing on theni.^ 
So also where a factor bartered the goods of his principal, the principal may 
sue the person in whose hands the goods are, to recover the same So in 
TreuUel v. Barandon,^ two bills were deposited with the defendants by an agent 
of the plaintiffs’, but without the latter’s authority, as security for cash advanced 
by the defendants to the plaintiffs’ agent ; the agent who had become bankrupt 
stating that he had received the bills for the plaintiffs, endorsed them to the 
defendants to whom he gave them as a security on his oivn account; at the time 
he so made over the bills, he was indebted to the defendants beyond the amount 
of these bills, and that the defendants continued afterwards to advance money to 
him on the hills so deposited. It further appeared that, when the agent received 
the hills on behalf of the plaintiffs, he wrote a letter to them informing them 
that he had placed the hills to their credit in account. The plaintiffs sued in 
trover to recover the value of the two hills. Dallas J., held that the defen- 
dants had taken the bills with sufficient notice that the hills did not belong to 
the agent, and that therefore the plaintiffs were entitled to recover. 

PmeipaTs right to sue where unnecessary payments have been made 
by agent. — So again where exorbitant and unnecessary payments are made by 

^ Smith® s Merc. Law, p. 154, 

^ Eazari Mud Nahatta Y, Bobagh Mull Buddha^ 9 B. L, E., 1. 

® Guerreifo v. Peile^ S B, Aid., 616. 

^ 8 Tatmt, 100. 
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an agent, tlie principal lias been lield able to recover the sum paid in excess of 
tliat wliicli was really due ; tlms in Sfeve^ison v. Mortimer} wliorc tlio plaintiffs 
were tlie owners of a boat employed in carrying clialk and lime from East- 
bo aiiie to Hastings : and tlie master of tbis boat bad paid to tbe defendant a 
cnstoiii bouse officer as duty upon taking out a cocqnot and bond certain 
monies under an idea tbat tbe boat came witbin tbc provisions of tbe Statute 
13 & 14 Car. 2. c. 11 wbicb imposed tbe duty upon tbe master ; the plaintiff 
contended tbat the duty need not bare been paid, and, tbat if it bad been necessary, 
tbc foes taken were exorbitant and sued tbe defendant for tbe recovery tbereof. 
Lord Mansfield held that tlie plaintiff was entitled to recover, saying tbat 
where a man pays money by bis agent wbicb ought not to have been paid, 
either tbe agent, or principal may bring an action to recover it back. The agent 
may from tbe authority of the principal ; and tbe principal may, as proving it 
to have been paid by bis agent.” 

Right to recover deposit upon contract which is rescinded.—So also 
be is entitled to vsue to recover a deposit made by bis agent upon the contract 
under which it w^as paid being rescinded. Thus in Norforh, (Buhe of) V. Worthj} 
an estate tbe property of tbe defendant w^as advertized for sale as consisting 
of 486 acres of land at ahoiit one mile from Horsham and four from Crawley, one 
of tbe conditions of sale being tbat if through any mistake tbe premises should 
be improperly described or any error or mis-statement be inserted in this 
particular, such error should not vitiate tbe sale, but should merely entitle tbe 
vendor or tbe purchaser to a proportionate allowance. Tbe sale was to have 
taken place on tbe 21 si December ; but on tbe 15tb a written agreement was 
entered into between one Richardson on tbe behalf of tbe defendant, and J. 
Harding who then appeared as a principal, whereby tbe defendant was to convey 
the premises to Harding on or before tbe 20tli January for £1,675 to be paid to 
Ricliaixlsou on tbe execution of tbe conveyance ; a deposit of 300 guineas 
being paid by Harding to Richardson at tbe time of tbe agreement. After the 
deposit was paid Harding intimated for tbe fii’st time tbat be had not purchased 
tbe estate for himself, but for tbe Duke of Horfolk ; on tbe 1 9tb January, Hard- 
ing informed Richardson that tbe Duke would not complete tbe purchase, as tbe 
estate, instead of being only one mile from Horsham, was between tbi*ee and 
four. The Duke sued to recover tbe deposit alleging tbat this constituted such 
a variance from tbe particular as to vitiate the contract of sale ; it was objected 
tbat the action ougb b to have been bi’ougbt in tbe name of Harding ; Lord 
Ellenborougli held tbat although on tbe agreement Harding only might have 
been liable, yet the question was whose money was paid as a deposit ; and tbat if 
it was tbe money of a principal paid through tbe medium of an agent, it might 
be recovered back by tbe principal upon tbe contract under wbicb it was paid 
being rescinded. 

^ 2 Gattp.| 806. 


® 1 Camp., 887. 
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Eight to rescind contract where agent has acted fraudulently on prin- 
cipal — Where an agent lias made an agreement with a contractor which 
amounts to a fraud on his principal, the latter has a right to rescind the conti’act 
and to recover hack all monies paid tinder it, or to have such other relief as the 
Court may think right to give liim.^ 

Eight to follow money wrongly applied by the agent.—Whore the 
principal is justified in repudiating the act of his agent he may follow his 
property, or whatever it has been converted into, into the hands of third parties, 
as long as it is possible to identify it. Thus where a draft for money was en- 
trusted to a broker to buy exchequer bills for his principal, and the broker 
received the money and misapplied it by purchasing American Stock and 
bullion, intending to abscond with it and go to America, and he did so abscond, 
but was caught before he quitted England, and thereupon delivered over the 
Stock and bullion to his principal who sold the gold and received the jDroceeds ; 
the broker, however, became a bankrupt on the day on which he misapplied 
the monies, and his assignees sought to recover the proceeds above mentioned ; 
the Court, however, held that the principal was entitled to withhold the 
pi'ooeeds from the assignees.^ Lord Bllenborongh said : “ The plaintiffs (the 
assignees) are not entitled to recover if the defendant has succeeded in maintain- 
ing these propositions in point of law, vb., that the property of a principal 
entrasted by him to his factor for any special purpose belongs to the principal, 
notwithstanding any change which that property may have undergone in point 
of form, so long as such property is capable of being identified, and distinguish- 
ed from all other property. And secondly, that all property thus circumstanced 
is equally recoverable fi-om the assignees of the factor in the event of his 
becoming a bankrupt, as it was from the factor himself before his bankruptcy. 
And, indeed^ upon a view of the authorities, and consideration of the arguments, 
it should seem that if the property in its original state and foiun was covered 
with a trust in favour of the principal, no change of that state or form can divest 
it of such trust, or give the factor or those who represent him in right, any other 
more valid claim in respect to it than they had before such change.” His 
Lordships therefore decided these points in favour of the defendant. So where 
one Cooke, a trustee, employed a brokei*, who had notice of the trust, to soil out 
consols and invest the proceeds in railway stock ; and the broker sold for cash, 
bought railway stock to the same amount for the settling day, and recovered the 
price of the consols in a cheque, which he paid into his account at his bankers. 
The broker stopped payment before the settling day and went into liquidation. 
Cooke claimed so much, of the broker’s balance at his bankers as was attribut- 

^ Panama and South Pacific Telegraph Oo. r. hidla Ruhher Gutta Percha and Telegraph 
Worses Go.f li. R. 10 Ch. 515. 

^ Taylor v. Plumer^ 3 M. & S., 562. 



m 


THE LAW OF AOENOY. 


able to tbe price of tbe consols. The Registrar disallowed the claim. On 
appealj held, on the principle of Taylor v. Tlumey%^ that if the money could 
be traced, it could be followed, and the case went back to the Registrar for 
a finding on that point.® It was, however, at one time held that money which 
a Banking Company had been employed as agents to collect and remit, but 
which they paid into their own bank, and subsequently went into liquidation, 
could not be followed and claimed in priority to the claim of other creditors of 
the hank but this case has been dissented from in In re HalleU's Ustale^ 
Knatchbnll v. Hallet.^ And there is no difference between the position of a 
factor or agent and the position of a trustee as regards following money. So 
far from that being the case all the decided cases proceed on the ground 
that there is no such distinction, and the only reason for any difficulty, is 
the difficulty of ascertainment, i. e., tracing the fund.^ “It has,” as says 
Thesiger L. J., in KnatchhoU v. Halletf,^ at page 722, “ been established for a 
very long period, in cases of law as well as in cases of equity, that the piin- 
ciples relatiug to the following of trust property are equally applicable to the 

case of a trustee and to the case of factors, bailees or other kind of agents. 

It has been also established, and for a long period, that those principles 

may, under certain circumstances, be applicable to money as well as to specific 

chattels. The principle of law may be stated in these terms, namely, 

that wherever a specific chattel is entrusted by one man to another, either for 
the purposes of safe custody, or for the purpose of being disposed of for the 
benefit of the person entrusting the chattel, whether the chattel has been 
rightfully or wrongfully disposed of, it may be followed at any time, although 
either the chattel itself, or the money constituting the proceeds of that chattel, 
may have been mixed and confounded in a mass of the like material. There 
is no doubt that there are to be found here and there in the books, dicta, 
principally of Common Law Judges, which would appear to militate against 
the generality of that proposition, and which would appear to show that in 
the mind of those Judges there was the view that while chattels might be 
followed, or money so long as it could be looked upon as a specific chattel, as 
money numbered and placed in a bag, yet when those monies had been mixed 
with other monies that there was no ear mark, and neither at Law nor in 
Equity could they be followed. With reference, however, to those dicta it 
appears to me that there are two observations to be made. In the first place 
I cannot find any decision which has followed out those dicta to their conse- 

^ 3 M. & S., 5G2. 

^ E$’^arte GooTce in re Strachan, L. B,, 4 Oh. D., 122. 

® Ex- f arte Dale ^ Go., L. B., 11 Ch. D,, 772. 

^ h. B,, 13 Oh D., 696. 

® In re Hallett Estate KnaichMU v. Sallett, L, B., 13 Oh. D,, 718, 71% 720, 722. 
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qitences, assnnimg tliat those dida are to he treated as having the generality 
•which at first sight attaches to them. And in the second place, it appears to 
me, that in many cases those dicta, looking to the facts of the particular case, 
may he restrained to those facts, and possibly may have a more limited mean- 
ing than that which has been attached to them by Mr. Jnstlce Fry in the 

case of esc-parte Bale} As far as I can judge, the only exception to the 

general proposition which I have stated is not a real exception, but an ap- 
parent exception, for all cases where it has been held that monies mixed and 
comfoimded, but still existing in a mass, cannot be followed, may, I think, be 
resolved into cases where, although there may have been a trnst -with reference 
to the disposition of the particular chattel which those monies subsequently 
represented, there was no trust, no duty in reference to the monies themselves 
beyond the ordinary duty of a man to pay his debts ; in other words that they 
were cases where the relationship of debtor and creditor had been constituted, in- 
stead of the relation either of trustee and ceshd que trust, or principal and agent.^’ 
It is true that ex-parte Bale takes a different view, but that case has been 
dissented from in the one last cited. 

Right to recover goods wrongfully distrained.—The principal also has 
a right to recover goods which have been wrongfully distrained on at the premises 
of his agent where they had been sent by the principal on commission sale. Thus 
in Mndon v. McLaren, ^ the plaintiff sent a carriage to one John Bayley for sale on 
commission ; and whilst the carriage was standing exposed for sale, the defen- 
dant, a bailiff, took it as a distress for rent due from Bayley, on which the plain- 
tiff brought a suit to recover the carriage. The Court held that the case fell 
within the principle of the cases regarding auctioneers, and that goods zn the 
liands of a commission agent for sale in the way of his business were exempted 
from distress, and that therefore the plaintiff was entitled to recover. 

Eight to recover property wrongfully disposed of hy agents.—Where 
a servant has wrongfully disposed of property belonging to his master which has 
been given into his charge, the master has a right to sue the person into whose 
hands the goods came to recover the same. Thus in Biddomoye Bahee v. Sittamm,^ 
the plaintiff a lady of property left her house in Calcutta in charge of her jemadar, 
who, amongst other properties belonging to his mistress, had charge of a box of 
jewels. The jemadar in the plaintiff’s absence broke open the box and pa'wned the 
jewels with the defendants. The plaintiff sued the defendants in trover to re- 
cover the articles pawned. Garth C. J., held that the plaintiff was entitled to 
recover. Such oases as the above do not fall within the provisions of s. 178 
of the Contract Act, which is intended to re-prodnce part of the Factors Act, 
and it has been held that that Act applies to mercantile transactions and not 


^ K U., 11 Oh. 0., 772. 
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6 Q. B,, 891. 


» I. L. B., 4 Calc., 497« 
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to case*? of advances on furniture used in a private house not in the way of 
trade.^ 

Exception to right of principal to recover property disposed of by 

agent. — Where the agent has not obtained the goods of his principal by 
means of an oi^once or fraud, ho will be at liberty to pledge them to third 
persons, and if such third pei’son acts in good faith, and under circumstances 
which are not such as to raise a reasonable presumption that the agent in 
pledging is acting improperly, the principal will not he able to recover them 
without redeeming the pledge and not only may he do so where he lias 
possession of the goods, hut he may also, with similar restrictions, pledge the 
goods where he has possession of the hill of lading, dook-wmrrant, wharehoiise- 
keeper’s certificate, wharfinger’s certificate, or warrant or order for delivery, 
or any other document of title to the goods, ^ and similarly in all such cases if 
he complies with the restrictions I have mentioned, the principal will be 
unable to recover save subject to redeeming the pledge. This section (178) 
of the Contract Act is intended to replace portions of Act XX of 1844 the 
Factors Act, which has been repealed ; the wording of the section does away 
with the numerous cases on the words “ agent intrusted with possession,” and 
appears to allow the power of pledging to all persons bond fide in unquali- 
fied possession of goods and their documents of title. Xor does it appear that 
it is. now necessary tha^t the advance should be ‘‘ a present advance,” but it may, 
it seems, be one for an antecedent debt ; nor is it necessary that the agent 
in possession of the goods or documents of title should have any existing 
authority to pledge them, the fact that he is so in possession being alone suffi- 
cient, if he acts otherwise within the section, to enable him to do so. As to 
whether general liens are excluded, from the piotection given by this section, 
see the remaiks of Lindley J., in Kaltenbach v Lewi%^ where the question was 
decided in the affirmative on the 1st section of 5 and 6 Vic. c. 39, wdiich was at 
one time extended to India by Act XX of 1844. The test whether the pledgee 
acts in good faith, was, under the old Act, the answer to the questio;^ whether 
the circumstances of the transaction were such that a reasonable man, and a 
man of business applying his understanding to them would certainly know that 
tbe- ^gent had not authority to make the pledge, ^ that test will equally apply to 
s. 178 of the Contract Act. The case just referred to,^ was an action of trover to 
recover the value of certain bales of twist ; the goods in question were shipped 
in London consigned to Messrs. Gouger Jenkins and Company of Calcutta, the 

^ Wood v. BowcUffe^ 6 Hare, 191. 

^ Ind. Oontr. Act, s. 178. 

® Ind. Oontr. Act, s. 178. 

L. B., M Gh. D., 54, (79). 

^ 0hmder Bern v. Bt/aw, 9 Moo, 1. 1^0, (153) 
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"business oi tliat firm being tben carried on in Calcutta by one Oocksbott under 
a power of attorney. The firm bad been in tbe babit of employing a banian, 
and to tbis man Cocksbott gave tbe bill of lading of tbe twist, endorsing it in 
blank in order that tbe banian might obtain a delivery order and tbe delivery 
of tbe goods to tbe firm. It was also tbe duty of tbe banian to find purcbasera 
for tbe firm's goods, and to receive tbe price after tbe purchaser bad been 
approved by tbe firm. Tbe banian contracted to sell tbe twist, with Gocksbott's 
assent, to one Doorgapersand ; and received from Cocksbott tbe bill of lading for 
tbe purpose of delivering tbe goods under tbis contract, one of tbe terms of 
wbicli was that tbe goods were to be cleared away and settled for within forty- 
one days. Without tbe knowledge or authority of Cocksbott tbe banian sought 
to borrow from one Gobind Obunder Sein a money-lender Rs. 20,000 6n a pledge 
of tbe bill of lading. Tbe money-lender after making enquiry from Cocksbott 
as to tbe power of attorney be held from tbe firm, but making no enqumy from 
tbe banian as to bis authority to pledge, advanced Rs. 20,000 or thereabouts 
less a discount of Rs. 400, and took from tbe banian bis note of band and a 
memorandum of deposit of tbe bill of lading in consideration of tbe advance so 
made; and tbe banian on bis side authorizing Gobind to sell tbe goods for bis own 
benefit if repayment was not made in six weeks. At tbis time tbe banian was 
largely indebted to tbe firm of Gouger Jenkins and Company and having been 
pressed by Cocksbott to reduce tbe amount of bis debt, be bad recourse to tbe 
above expedient to raise tbe money, and out of tbe money so advanced paid Bs. 
10,000 to tbe account of tbe firm with tbe Oriental Bank. Gobind Obunder Sein on 
expiry of the six weeks, applied for delivery of tbe goods, tbis was refused on 
tbe firm of Gouger Jenkins and Company indemnifying tbe captain of tbe ship 
on board whose ship tbe goods lay. Gobind tben sued in tK>ver to recover 
tbe goods. Tbe action was tried by Sii James Colville and Sir Cbaries M. R. 
Jackson, who gave judgment in favoui* of tbe defendant ; a rule nisi for a new trial 
on tbe ground of misdirection (on a point next to be mentioned) baying been 
obtained, and tbe lule having been beard, and tbe plaintiff having rested bis 
title under the Factors Act of 1844 and tbe defendant insisting that there 
was evidence for which the Court might conclude that tbe alleged contract 
with Doogapersbad was a mere fraudulent contrivance on tbe part of tbe 
banian in order that be might obtain possession of tbe goods, and that therefore 
upon tbe authority of Kingsford v. Merry} and Higgins v. Burton} tbe pledge 
by tbe banians could give no title even to a bo^id fide pledgee. Tbe Court 
decided that it bad been rightly decided by the lower Court that tbe cir- 
cumstance of tbe whole transaction were such as that tbe plaintiff as a 
reasonable man and a man of business applying bis understanding to them 


^ 26 b. X Ex , 8S. 


* 26 L. J. Ex., m. 
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would eertainly know tkat the banian had no authority to make the pledge, 
if not also that he was acting maUi fide in respect thereof against his prin- 
cipals, and that there was no ground for disturbing the verdict in favour of the 
defendant. The plaintifE then appealed to the Privy Council. Their Lordships 
held that there had been no misdirection, and on the authority of NamdsJiaw v. 
Brownrigg} approved of the manner in which the case had been left to the jury ; 
and on the question whether the plaintiff had notice that the banian had no 
authority to make the pledge, or that he was acting maid fide towards his 
principals ? held, that the banian had no express authority to pledge, and that 
even if he had implied authority, there was nothing to show that the plaintiff 
was aware of such an authority or acted upon the credit of it : and further that 
it was clear that the hanian had acted maid fide towards his principals, and 
he being largely indebted to them at the time of the transaction, had songht 
to make a payment to them fraudulently by raising money on them own 
goods; and from the circumstances of the case, their Lordships came to the 
conclusion that the plaintiff must have been perfectly certain that the banian 
was acting without authority, and althongh, it was unnecessary to say whether 
with mala fides^ their Lordships added that they did not themselves entertain 
any doubt that it was so, 

Effect of fraud in pledging. — But the principal will have a right to re- 
cover his goods pledged by the agent whenever possession of them has been 
obtained by fraud. Thus where one Yerkade a foreign merchant employed one 
Moffat to transmit offers and to act in the ordinary business as a commission agent, 
and Moffat effected a sale to one Lambe of 40 tons of oil to be delivered in May 
and June, but before the oil came deliverable, without any authority from 
Yerkade, and without his knowledge, agreed with Lambe to cancel the contract. 
Yerkade shipped a parcel of this oil in pursuance of the contract, the bill of 
lading of this shipment being drawn in favour of Yerkade or order, and it was by 
Mm specially endorsed in favour of Lambe or order and sent to Moffat together 
with a bill of exchange di’awn upon Lambe. Moffat instead of procuring 
Lambe's acceptance of the bill, and handing over the bill of lading, took the 
bill of lading to Lambe and told him that the endorsement on it was a mistake, 
and requested him to endorse the bill of lading in order that the goods might bo 
entered at the Custom House ; Lambe, believing this, endorsed over the bill 
generally, thereupon Moffat handed it with instructions for landing and whare- 
housing to certain wharehousemen ; and on the same day obtained from the 
plaintiffs an advance of £350 on the security of the oil and gave them an order 
for the same. Y erkade subsequently claimed the oil, and the wharfingers refused 

^ 2 D© O’. M. & G-., 452, referred to as a very valuable authority in KaUenhaoh w Lewk^ 

L. B , 24 CL D., (V8). ^ 
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tlierefore to deliver it to the plaintiffs, and sued to have it declared that he 
was entitled to a charge on the oil ; The question before the Court was, 
whether the pledge by Moffat to the plaintiff was valid against Yerhade by 
virtue of the Factors Act. Vice-Chancellor Giffard held that if Moffat had become 
apparently entitled without the act of any third person, it might be that he 
would have been able to bind his principal Yerkade, but that Moffat was merely 
employed to negotiate a contract, and the bill of lading was specially endorsed 
by Yerkade to Lamhe ; that Yerkade had nothing to do with the endors- 
ing of the bill of lading by Lambe at Moffat's request, and as it was no act of 
his which put the oil in the power of Moffat the pledge was not protected by 
the Factors Aot.^ 


^ Vaughan v. Moffat^ 38 L. J, Ck, 144*. 



LECTURE XL 


LIABILITY OF AGENT TO THIRD PARTIES. 

General rule is that lie is only liable for mis-feasance—But where lie contracts in liis own 
name be is personally liable—E samples — Question whether he is personally liable is one 
of intention and construction — Effect of cesser clause on agent’s liability under charter- 
party —When no oral evidence admissible to discharge agent from liability in case of 
written contracts — Rule, no evidence to discharge agent, but there may be to charge 
principal — Ground for this rule — Presumptions of agent’s liability — ^Where agent acts 
for a foreign principal — Where the principal is not disclosed — These presumptions are 
rebuttable — What is sufficient disclosui*© to prevent liability — Effect of not enquiring 
for whom agent is acting, when it is known that he does business for himself and for a 
principal— Custom not to disclose may free agent from liability — Grounds on which the 
English cases on undisclosed principal are decided — The agent is presumably liable where 
the principal is disclosed but cannot be sued — Liability of public agents in contract — 
Liability of Commission agents — Liability in cases of warrant of authority — Measure of 
damages in such cases — Liability of agent acting under innocent mistake — For mis- 
representation from a mutual mistake of law — Misrepresentation should be one of fact 
and not of law — Non-liability where third person induces belief that he will not be 
liable— Liability to refund monies paid by mistake to his principal after notice— Plea of 
payment over — Liability for money paid for use of principal but not paid over — Where 
agent is a stakeholder — To refund money paid to him by coercion— Liability to third persons 
for refusal to pay over monies as directed by principal — Liability in tort — For mis- 
feasance — When both agent and third person are guilty of fraud— Liability of masters 
of vessels in tort — Liability for false and fraudulent statements made with actual 
fraud — Liability for deceit — Director not liable for fraud of co-director— Liability for 
conversion — Liability of innocent agent for conversion— EjKect of appropriation where 
there is a dispute— Ordinary and special damages — Joint tort feasois in trespass— 
Liability of public agent for wrongful act— Liability of judicial officers. 

General rale.— As a general rule an agent is only liable to tliird persons 
for mis-feasance ; and tLe reason of this rule is clear -when it is considered tliat 
be owes performance of bis duties as agent only to bis principal, and therefore 
no suit will lie against him by third persons for non-performance of such duties. 
But nevertheless, althou.gb this is so, be is, as every other person would be, 
liable to third persons where he negligently or wilfully causes injury to others. 
And further he may, as will be next pointed out, render himself liable to third 
persons by reason of the manner in which he has contracted with them. But 
as a general rule he will not he liable on contracts entered into by him on behalf 
of his principal, in the absence of a contract to that effect.^ 

^ Ind. Oontr. Act, g. 230, para. 1. See Kalee MoMn Sircar v. Mumam Kader Mahomed 
AU Mwm, 25 W. E., ^ 
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Where the agent contracts in Ms own name.— Where an agent signs 
a contract in liis own name without qualification, he is, primd facie deemed 
to be contracting personally, and is therefore personally liable. Thus where 
an auctioneer after a sale signed in his own name an agreement which ran 

as follows : — I do hereby acknowledge to haye sold this day and I 

the undersigned do acknowledge this day to have purchased,” he was 

held to have rendered himself personally responsible on the contract.^ So 
where a person describing himself as agent and consignee of a certain vessel 
entered into an agreement in his own name stating therein, amongst other 

matters, “that the said parties thereto agreed” .he was held to he 

personally liable, the “ said parties ” being held to be the persons actually 
contracting.^ So in Lefevre v. Lloyd^ where the plaintiff applied to Llaitland 
and Company to sell some cotton for him, who replied that they could obtain 
20^^. per ib for it, if it coiTesponded with sample. The plaintiff wrote that his 
friends accepted the offer, and Maitland and Company replied that the party 
would take the cotton at 20d. per &, to be paid for in a bill at 2 months from 
its arrival. The plaintiff accepted these terms ; Maitland and Company had 
employed one Lloyd (who at the time of action had died and was represented 
by his administrator) as a broker to sell the cotton. He liaving on the 
arrival of the goods ascertained the price drew a bill on the purchaser for 
the amount and delivered it to Maitland and Company, who remitted it to 
the plaintiff. The bill was dishonoured, and the plaintiff therefore sued Lloyd^s 
administrator on the bill. The defence was that the defendant having drawn 
the bill only as agent for the plaintiff, and without any consideration for so 
doing, the plaintiff not being himself present to do, was not liable. The Court 
hold that he was personally liable. So when Littledale and Company a firm of 
brokers sold hemp hy auction at their rooms, and gave an invoice describing the 
goods as “ bought of Littledale and Company,” and i^eceived part of the price, 
but failed to deliver the goods ; on an action being brought against them by the 
purchaser they were held personally liable as sellers.^ So again where the 
defendant an estate agent, contracted to sell^land to the plaintiff who paid the 
deposit, the defendant signing receipt in his own name for such deposit, and 
the plaintiff also signed an agreement containing the terms of tho purchase. 
On the owner of the land refusing to complete the purchase, the plaintiff sued 
the defendant for damages for breach of contract to sell, it was held that the 
defendant waa personally liable.^ In Gooke v. Wikonf the contract ran. “ It is 
mutually agreed between J. and E. Wilson owners of the ship Jessica now in 
London of the first part, and L. S. J. Cooke (the plaintiff) on behalf of tho 


^ 1 R., 618. 

® Kennedy y. Gonyeia^ S B. & R., 508. 
® 5 Taunt, 749. 


* Jones Y. Littledale^ 6 A. B., 486, 

* Long Y. Millar, L. R., 4 0. F. D., 450. 
» 1 G. B. N. B., 153. 
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Ooeloiig aurlMclbourno "Railway Gompany of tlio otlier part, that the ship sliould 
be ready to tahe on board certain specified goods ...... rates of freight 

determined, %t,pon hy the said parties to this agreement ...... one-iJdrcl to he paid in 

London on receipt of hills of lading, and the remainder by the Geelong and Meh 
bourne Railway Company at Geelong’' j this contract was signed 

J. and R. Wilson, 

S. J. Cooke, 

the goods were damaged when being taken on board, and Cooke sued Wilson for 
damages ; Cress well J., held that Cooke was personally bound by the contract 
and could therefore sue. Conversely he would have thereupon been liable. So 
again in Jffiggins v. Senior f the contract was ^‘Mr. S. Mead. We have this day 
sold through you to Messi's. V. Higgins and Son 1,000 tons of varteg iron. 

(Sd.) “John Senior and Company,^’ 

“ William Senior,” 

it was held that the contract purported to be made, on the face of it, by the 
defendant Senior and that he was personally liable thereon. So again in Salig 
Ram V. Juggun Nathf where the defendant’s agent unconditionally accepted a bill 
in his own name, he was held liable. So again in Norton v. Eerronf where a 
person described himself in the beginning of an agreement to grant a lease as 
making it on behalf of another, but in the subsequent part of it stated that he 
agreed to execute the lease, he was held personally liable. And where a person 
covenanted for himself and his heirs and under his own hand and seal for the 
act of another, he was held personally bound by the covenant although he 
described himself in the deed as covenanting for and on the part and on behalf 
of such other person.^ So in Burrell v. Jones f where the plaintiff let an estate 
to one Jones and, the rent being in arrears, caused a distress to be made for rent, 
and whilst the bailiff was in possession, the defendants who were the solicitors 
of the assignees of the tenant against whom a commission in bankruptcy had 
issued, applied to the plaintiff’s solicitor Mr. Houston to deliver up the distress, 
and sent him the following signed undertaking “We as solicitors of the assignees 

of the said L. J. Jones do hereby undertake to pay Hon. P. R. D. 

Burrell such rent as shall appear due to him from the said L. J. Jones, provided 
it do not exceed the value of the effects distrained ; ” held that the expression 
“ we as solicitors undertake,” bound those who personally signed it. 

The question of the agenPs liability is one of intention as discover- 
able from the contract. One test of the agent’s liability, is, to see who is by 
the provisions of the contract the person who is to cany it out ; but in each 
case the question is, however, whether the intention of the agent to bind him- 


^ 8 M. & W., 844 
* 1 Agra H. 0., 187* 

® 1 0, & F., 648, Ry. & M. 229, 


^ A^pUton V. Bkills, 5 last, 147, 
® 3 B. & Aid., 47. * 
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self personally appears.^ Tlins in Tanner v, Ghrisfian,^ a ‘written agreement 
was expressed to "be made between Oliristian on belialf of one E’orris, and 
Tanner, tlie e-ffect of tliis agreement was — tliat Oliristian on tlie part of Morris 
agreed to let to Tanner a house for a term of years, Tanner paying rent to 
l^orris.” JSTo auction to be held on the premises witli" 
out the consent in writing of Christian on the part of UTorris ; Tanner to take a 
lease and execute a counterpart, “ when called upon to do so by Christian 
on the part of ISTorris — Christian signed in his own name Morris did not sign. 
In an action by Tanner against Christian for not completing the lease, held, 
that it sufficiently appeared to be the intention of the parties that Oliristian 
should himself contract ; and that, therefore, he was personally liable, There 
is no doubt,” said Wightman J., That a person acting for and on behalf 
of another, may contract in such terms as to bind himself personally. In each 
case the question is whether the intention that he should do so appeals. One 
test is, to see who is by the provisions of the contract to act in the performance 
of it. Now here Christian, though for and on behalf of Norris, for whom perhaps 
he was merely agent, has made a contract by which lie himself is to do all that 
is to be done. Taking the whole language of the agreement together, it is not 
Norris, but Christian on behalf of Norris, who agrees to let. The rent is made 
payable to Christian, he is to give the licence to aiitlioiize the holding of 

auctions On the face of it, it appears Christian is to act. and that being 

so, it is precisely the same as Norton v. Herron^ in which the defendant on be- 
half of another agreed that he, the defendant, should grant a lease, and i\as held 
personally liable on that ground.” So also in Williumbon v where the 

defendant attended an auction and bid for certain goods which ivero Imocked down 
to him, whereupon the auctioneers immediately asked him for his name ni the 
usual way ; he gave it, and the auctioneer wrote it down as the name of the buyer. 
The goods were afterwards delivered. On the defendant being sued for the price 
he alleged that he bought only as agent for one Smith and had not made himseh* 
liable. It was proved that the defendant was the foreman of Smith, who was 
a contractor for some public works in the neighbourhood, that in truth, tlm 
goods were bought for Smith, and that his carts -were used tu cari y aw ay the 
goods, and that the goods (hay and corn) were consumed by Smith Iiurses; 
and further that the plaintiff knew the defendant to be SmitJi’s foreinaii, but 
knew nothing as to his agency (M that occasion ; but that the aiietioncei knew 
nothing of Smith and knew nothing of the defendant or hib pubiiiou. Wilde B , 

^ SoopTomonian Betty v. Heilgers, I* h R., 5 Calc., Mu kiutijn, Va Im ? v. 

Lang Moir, I. L. B , 5 Bom., 581 Thompson v. Bavenpo)t, 2 Sm L C,, 420, (Otii ed j 

^4Eh&Bl., 591. 

® By. & M., 229, 1 0, & P , 648, 

^ 7 H. & N , 899. 
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on ihcbo facte, said : “ It is well settled tliat an agent is responsible, tlioiigli 
known by tlic otlier party to be an agent, if, by the terms of tbo contract, he 
makes himself the contracting party seo Higgins v. Senior} And the late cases 
arising on charterparties have illustrated this principle forcibly, Leonard v. 
Bohiu'^on^^ Farher v. WinloioF^ His Lordship (with whom Channel B., agreed^ 
eventually held that a person who bids at an auction and gives his name simply 
to the aactionoer, mnst be understood to be the contracting party, and ought to 
be held liable as such ; but that even if the evidence warranted the jury in find- 
ing that the plaintiS actually knew that the defendant was purchasing as agent, 
the question would remain whether the defendant hy his conduct made himself per- 
sonally liable. That his conduct was that of a man buying for himself, and not 
for another person ; Pollock 0. B. and Bramwell B., however, were of opinion 
that there was evidence to show that the defendant purchased as agent only. 
So again where a charterparty was entered into between A. of the ship 
“ Celerity ” and B. agent of C., which was signed by A, in his own name, the 
Court held that A., was personally liable, stating that “the only ground for rebutt- 
ing his personal liability was, that he says he is agent for another, but he 
may well contract and pledge his personal liability, though ho is agent for 
another.”^ And in Paice v. Walker,^ the contx^act was “ Bought o£ Mcssi's. 
Walker and Strange, London, about 200 qnartei^s wheat (as agents for John 
Schmidt and Company, of Danzig) ” and was signed by the defendant’s firm 
Walker and Strange without qualification, the Coui't, held the defendants 
personally liable ; but this decision has been questioned in Oadd v. SoitgMon^^ 
and cannot thei*ofore be considered as binding. In the case last mentioned 
the contract ran “ Mr. Greorge Gradd, we have this day sold to you on account 

of James Morand and Company, Valencia, 2,000 cases, Valencia oranges 

Sd. J. C. Houghton and Company.” 

the Court held that the words “ on account of ” wei^e clear to show that the 
defendants did not intend to he personally liable. The rule as laid down in 
Smith’s Leading Cases, in Thomjpson v. Davenport, to determine whether agents 
contract as principals, is as follows : — “ The question whether the person 
actually signing the contract is to be deemed to be contracting personally or as 
agent only, depends upon the intention of the parties as discovex^ablc fx^om the 
contract itself, and it may be laid down as a general rule, that where a pci^soii 
signs a contract in his own name without qmflifi.cation, ho is primd facie to bis 
deemed to be a person contracting personally. And in order to prevent this 
liability from attaching, it must he apparent from the other portions of the 

^ 8 M & W., 834. * L. E. 5 Ex., m, 

» 5 11. & Bi., 125. « L. B., i Ex. D., m. 

® 7 EL & BL, 942. ^ 2 Bm. h. C., 420, (9fch ed.) 

^ Parker v, Wwkw, 7 11. & Bl , 942, 
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document tliat lie did not intend to bind himself as principal.’^ For instance ^ 
he may if entering into a charterparty in Ms own name -witliont qualification 
save liimself by a cesser clause. 

The agent can expressly save himself from liahility.—But even if he 
contracts in Ms own name lie may expressly exempt himself from liability. 
Thus when entering into a charterparty he may escape liability by the insertion 
in the chai*terparty of a cessej^ clause ; this clause provides that the liability 
of the agent is to cease as soon as the cargo is loaded ; and where there is 
such a clause, he will not be liable for anything that may happen after the 
loading or he may save himself by so wording the contract as to make it 
clear on the face of it, that lie is only an agent with regard to it.^ 

No oral evidence admissible to discharge agent from liability, in 
case of written contracts. — ^Where an agent has entered into a wuntten con- 
tract in his own name, no oral evidence will be admissible for the purpose of 
exonerating him from liability. This appears clear from Section 92 of the 
Evidence Act (subject to the provisos there set out) which section lays down 
that where the terms of any conti'act have been reduced to the form of a 
document and have been proved, no evidence of any oral agreement or state- 
ment shall be admitted as between the parties to such instrument for the pur- 
pose of contradicting, varying, adding to, or subtracting from its terms. On 
this point there is a dictum of Mr. Justice Wilson in Soopramanian Betty v, 
Meilgier^^ a case on the question of liability of an agent under s. 230 of the 
Contract Act, to the effect that he considered that if on the face of a written 
contract an agent appears to be personally liable, he could not escape liability 
by the evidence of any disclosure of his principal apart from the written contract. 

Rule, no evidence admissible to discharge agent, but may be admitted 
to charge principal— -The rule of law in England on this point is that parol evi- 
dence to discharge the agent is not admissible ; but although it is not admissible 
to discharge the agent, yet it is admissible to charge with liability the principal. 
As to whether evidence to charge the principal in this country would be admisbible 
apart from the contract there is not much authority. The reasoning on w^ich this 
rule of Englishlaw is based is given in Higgins v. Senior,^ Jones r. Litiledale^ and 
BecMiam v, Brahed In Higgins v. Senior, Parke B. said The question in tills case 

" Green v. Kople, 18 C. B., 519. Ogleshj v. TgUsias, 1 BI & Bl. FA., 930. 

- Gadd V. EoiujUon, L. B , 1 Ex. D , 357. Deslandes v. Gregory, 2 EL & El, 602, iSoopro^ 
monian iSettg v. Ileilgers, I, L. B , 9 Calc., 7i. Maehirtuon, Machenzie w, Lang Muir, 
I. L. R., 5 Bom., 584. 

» I. L. R., 5 Calc., 71. 

^ 8 M. & W., 844* 

® 6 A & 1., 486. 

» 9 M. 79. 
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ii- w ih iiu‘i <i an j ‘tiuii oii ail agreement in -writing purporting on llie face of It io 
he me do hi ihi dc'tVndant, and Stulbscribod by Mm, for tlio sale and delivery by 
him of Ih*\ c iiti s alae of £10, it ia competent for tbe defendant to discharge 

Inmstdf < II plea of noii-assnmpMt, by proving that tlio agreeincmi was really 
m.tiH h\ In a ?p the nuiliority of, and as agent for, a third person, and that the 

,11 hill n ] !io^(‘ facH at the time when the agreement was made and signed. 
L poll coiisidei'ation we thuik it was not. There is no doubt that where such 
tm agreement is made, it is competent to show that one or both of the contract- 
ing parties wore agents for other persons, and acted as such agents in making tho 
contract, ho as to give Wie benefit of the contract on the one hand to,^ and 
charge with liability on blie other, ^ the unnamed principal, and this, whether the 
agTcomcnt bo or lie not required to he in writing by the Statute of Frauds ; and 
this evidence in no way contradicts the wiitten agreement. It does not deny 
that it io bimliiig on those whom, on the face of it, it pniqDorts to bind j but 
shows that h also binds another, by reason that the act of the agent in signing 
the agreement, in purs nance of his authority, is in law the act of the principal. 
But on the oilier hand to allow evidence to he given that the party who appears 
on the face of the iiisirumcnt to he personally a contracting party, is not such, 
would be io allow parol evidence to contradict the written agreement, which 
cannot be clone. And this view of the law accords with the decisions, not 
merely as to bills of exchange^ sigmed by a person without stating his agency 
on the face of the bill, but as to other written contracts, namely, the cases of 
Jones Y. Litthdale^^ and Magee v. Atlnnson} It is true that the case of Jones v. 
Jjiithilcde might be supported on the ground that the agent really intended 
to contract as principal ; but Lord Denmau in delivering fche judgment of the 
Court la^^s down this as a general proposition, ‘ that if the agent contracts in 
such fox^m as to make himself personally responsible, lie cannot afterwards 
whether his principal were or were not known at the time of tho contract, relievo 
himself from responsihility,’' The evidence was hold not to be admissible. In 
Jones Y, Littledale^ the case above refen-ed to, Lord Denman says : — “ There is 
no doubt that evidence is admissible on behalf of one of the contracting parties 
to show that the other was agent only, thongh contracting is his own name, 
and so to fix the real principal, but it is clear that if tho agent contracts in 
such foi’m as to make himself personally I’esponsible, ho cannot afterwards, 
whether his principal were or wei'e not known at the time of the contract 
relieve himself from that responsibility.” 

^ Garrett r. Handley > 4 B. & 0., 644. Bateman y, FhilUpSi 15 last, 2^2. 

® Fatterson r. Qiindasequi, 15 East, 62 Galder y. Dolell, L. E , 6 0. P., 486. 

® Sowerly v Butcher, 2 C, & M., 371. Lefevre y. Lloyd, 5 Taxnit, 749. 

^ 6 A. & 1 , 486. 

® 2 H. & W., 440. 
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Ground for tMs rule. — The ground on which this doctrine as to evidence 
being admissible to charge with liability a principal not named in the contract 
rests, is explained by Parke B., in Beckham v. Brake} to be, that the act of iho 
agent is the act of the principal, and the subscription of the agent is the sub- 
scription of the principal. Baron Parke, however, excepts cases of bills of 
exchange, which cases he treats as an exception standing upon the law-mer- 
chant.^ The only English case in which any learned Judge appears to doubt 
the distinction between the admissibility of parol evidence to charge with 
liability an unnamed principal, and its inadmissible to discharge the agent 
from liability, is that of Oalder v, Bobell} where Mr. Justice Montague- Sinitli 
says : — I have felt some doubt as to the soundness of that distinction. How- 
ever it has been followed in a great number of cases, and is now wnll estab- 
lished; and although technical, it appears to consist with the practical busi- 
ness of mankind. Whether strictly logical or not, it is recognized by kwJ^ 
So again in Trueman v, Loder} evidence was allowed to be given to charge the 
principal. There the defendant was sued on a broker’s note which ran, Sold 
for Mr, Edward Higginbotham.” It was piwed that the defendant, a mer- 
chant of St. Petersburg, had established Higginbotham in London to conduct 
the defendant’s business in the name of Higginbotham, which name was painted 
outside the business premises and used in all contracts. It was agreed that 
the name of Higginbotham was not in the wi’itten contract, and the Court 
said : — “ Among the ingenious arguments pressed by the defendant’s Counsel, 
there was one which it may be fit to notice ; the supposition that parol evidence 
was introduced to vary the contract, shoving it not to have been made by 
Higginbotham, but by the defendant who gave him the authority. Parol 
evidence is always necessary to show that the party sued is the person making 
the contract and bound by it. Whether he does so in his own name or in that 
of another, or in a feigned name, and whether the contiuct be signed by his own 
hand, or by that of an agent, are inquiries not di:fferent in their nature from the 
question who has just ordered goods in a shop. If he is sued for the price and 
his identity made out, the contract is not varied by appearing to have been 

made by bun in a name not his ovnx If the defendant chose to appoint 

an agent to carry on trade for him in the name of Higginbotham, he clearly 
authorized that person to do all that would be necessary for him to carry it on ; 
among other things, to employ a broker to sell for him ; and it does not lie in 
his mouth to deny that the name of Higginbotham so inserted by the broker in 
the sold note is the defendant’s own name of busint‘ss ” The question has 

^ 9 M. & W., 79, (96), 

® See as to this in this cShiinky lecture on '' Liability of Principal to Third Parties ” 

8 L E., 6 0 P.,486, (496), 

\ll A & K., 589. 
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been cliactissod In tlie notes to tlio loading ease of Thompsm r, Davenjmrl^^ iliere 
it is said : — It has boon said, that if A contract in writing witlioiit naming 
his principal, so that lie appears upon the writing to he himself the principal, 
does not a creditor who seeks to show, that while thus profesbedly con- 
tracting for himself, he really contracted for a principal, endeavour to infringe 
tliis rule of evidence, hy adding to the written contract a new term at variance 
•with the wintten terms ? This question, it is, however apprehended, must 
receive different answers npon different occasions, answers varying according 
to the object with which it is songht to introdneo the parol testimony, which 
it is submitted, never can be heard for the purpose of discharging the agent, 
but may always be so for that of charging the principal.’^ That parol evi- 
dence can never be admitted for the purpose of exonerating an agent who has 
entered into a written contract in which he appears as principal, even though 
he should propose to show, if allowed, that he mentioned his principal at 
the time of entering into it seems to he now well established.”^ The English 
cases, therefore, show that parol evidence may be given to charge the principal 
but not discharge the agent. In the Indian cases Mr. Justice Wilson® has 
thrown out that parol evidence is not admissible apart from the contract to 
discharge the agent ; The case of Purmanandass Jivandass v. Oormach^ was not 
one against an agent, but was a claim made against the Company (the principal) 
and does not therefore touch this point, although there the Company contended 
that credit had heeu given to the agent and evidence was received on that point. 
In Bommee Ghetty Bamiah v. Visvanada Pillay^^ Mr. Justice Kernau in the year 
1871, laid down that evidence was admissible to charge with liability a prin- 
cipal, although not to discharge the agent ; and it appears that their evidence 
was taken as to the circumstances under which the note on which the case was 
founded, was given ; the suit, however, was not one in which it was sought to 
make either the principal or the agent liable on the note, but was the converse 
question of the principal’s right to sue — whilst in Sheo Churn Sahoo v. Curtis^ no 
such evidence was allowed, hut that case was again on a promissory note, and 
probably was decided in accordance with the law merchant. If section 92 of 
the Evidence Act is applicable (for it has been held that that section only 
applies where it is intended that the whole of the terms of the contract have 
been reduced into writing^) the question is whether the seeking to show that 
a person other than or as well as the agent is also liable on the contract, is in 

^ 2 Sm- h. C., 9fcli ed., p. 423, 424. See also Tajlor on Evidence, 7ol. 2, p. 982, (8ih ed ) 

^ Soopromonim Betty v. Me^lgers, I. L. K.., 5 Calc., 71. 

® Turmandass Jivandass v. Cormachf I. h. E., 6 Bom., 326. 

3 W. E., 140. 

^ 6 Mad. Jnr., 305. 

® Jumna Boss v. BreenatJi Hoijf I. L. E , 17 Oalo., 176, (note). ^ 
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any way adding to or varying ” the contract, if not it would he adiaissiHe ; 
sueli evidence lias been often held not to contradict the terms of the document. 

Presumption of agent's liability .—Where the agent anthorizedly contracts 
on behalf of his principal no liability will attach to him^ save in the following 
cases, 

L Where the contract is made by him for the sale or purchase of goods 
for a merchant resident abroad : 

2. Where he does not disclose the name of his principal ; 

3. Where the principal, though disclosed, cannot be sued. 

In these three cases a presumption arises that the agent is contracting per- 
sonally^ ; this presumption may, however, be rebutted by the terms of the con- 
tract itself,^ or where there is no written contract by inference from the cir- 
cumstances of each case.^ 

Where agent acts for foreign principal— First, where the agent makes 
a sale or purchase for a merchant residing abroad. In this case the presump- 
tion is that he is personally liable ; that presumption may, however be rebutted 
by the terms of the contract itself, or by the circumstance of the case as show- 
ing what was the true intention of the contracting parties. The grounds on 
which this danse of section 230 of the Contract Act is based, is, no doubt, the 
rule of English Law on this subject; that law holds such an agent to be 
personally liable, partly on the ground that credit is given to the agent, and 
partly upon the ground of general convenience, and the usage of trade. At 
first the early eases of Thompson v. Bavenjport^ and Be Gaillon v. L^Aigle,^ appear 
to have treated their liability as more than Sbprimd facie one, but in later cases 
the dicta of Lord Tenterden and Eyre C. J. in those cases have been con- 
sidered to show only a primd facie liability. The later cases of Armstrong v. 
Stohes,^ Blhinger Actiengesselschaft v. Olaye^ and Sutton v. Bulloclif^ all of which 
were decided subsequently to the date on which the Indian Contract Act re- 
ceived the assent of the Governor-General in Council on the 26th August 1872 
are, therefore though instructive on the point of the liability of an agent act- 
ing for a foreign principal, of no direct bearing on the intention of the framers 
of that Act. There are no Indian cases decided on this clause of section 230 ; 
, there is, however, one case on the question decided previously to the Contract 

* Ind. Contr. Act, s. 230, para. 1. Eurrish Chunder Telapatiur v. OBrim^ 14 W R., 248. 

® Ind. Oontr. Agc, s. 230, para. 2. Per Wilson J., in Soopromonian Betty v. Heilgers, I. L. 

B., 5 Calc., 71. 

® Williamson v. Bartor^ 7 H. & N., 899 ; 31 L. I. lx., 174. 

^ 9 B. & 0., 78. 

® 1 B & P., 368. 

^ li. B., 7 Q. B., 598. 

^ L. B., 8 Q, B., 313. 
h, R.,8«Q. B., 331. 
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\\.i^ M f?it mail *1 fintf .1 ("art till inth‘nt (*(»!isiihiti*tl a t^tiistrac*! Ikr sale 1>y cartaiu 
u.iiiuin lioiii!ta> tni la half t)f a Jniniufaetnrer n*si{linjL( in Pans, mid iliat tlio 
a li.ai niitartnl init* a nnutraci for a foreit>‘ti principal aiul wan ilicrcforo 
hahlt tin tln“ ctnilrmi m iht) pariy to wliuni credit had been given ; bat the 
roiiii bold liiui the iinlent in cpicaiion wart merely a letter of infetriictioii to ilio 
fi) buy fur Wm inerekant in Poiubay, and that it would bo Btraiuiiig 
iniigimgo too far it) hold that the document animinfcetl to a contract of Hale on 
acf*uiuil of aforiogn maim fact nrcr ; and the cas(‘ tlmrcfox^o is only an authority art 
iu I he linliilily and position of a commirtsion agent with instructions to place an 
order. In determining whether tho agent in the case provided foi" by ch 1 of 
paxii. 2 of rt. 2d() of the Contract Act, is pcx^sonally liable, tho terms of the con- 
ti’act itrttiir where there is a xvriticn contract and the circumstaiicos of the case 
where it is not in writings and the intention of the parties must be looked at, and 
if ihose terms and intentions ai'‘o such as to I’ebut the fact of his being personally 
liable, ho will jiot bo hold to bo so. 

Wil.©r 6 the principal is not disclosed. — Secondly, where the a.gent 
eoniracts for a principal but does not disclose that principars name, the presnnqw 
tion is that the agent will bo liable,^ although this presumption is rehniiahlo. 
In Eo 6 dea?^ 5 ^ whei^e the plaintiff bought a post obit bond iit an auc- 

tion, where the defendant acted as auctioneer, and the bond not being assigned 
within the time agreed upon by the conditions of sale the plaintiff bx^ought an 
action against the auctioneer. The name of the pinncipal was not mentioned 
at the time of the sale, and one of the conditions was, that £25 per cent., should 
be paid as a deposit, but although the plaintiff was to give £645 for the bond, 
only £50 was paid down, which it was proved the defendant agreed to accept as a 
deposit. The defendant contended that the principal, and not the auctioneei", 
was liable to an action. Lord Kenyon, said, “ where an auctioneer names his 
principal, it is not proper that he should be liable to an action, yet it is a very 
different case when the auctioneer sells the commodity without saying on 
whose behalf he sells it ; in such case the pui’chaser is entitled to look to him 
personally for the completion of the contract.” In Fmnklijn v. Lmmnd,^ which 
was a suit brought against some auctioneers for not transferring certain railway 
shares sold by them to the plaintiff ; it appeared that the plaintiff bought at 
auction three lots of one hundi^ed railway shai^es each, one of the conditions 
of sale being “ the balance of the purchase money shall bo paid at the oElco 


^ 1 Ind Jnr , 406 
“ 1. L. 13 Bom , 470. 

® M. Coiitr. Act, s. 230, pai-a,., 2. 


■* Peace’s N. P C , 103. 
‘ 4 0. B., 037. 
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of tlie auctioneers on tlie day following the sale, except in cases where any 
special transfers are required, and to such the utmost expedition shall he giyeii.^^ 
After the sale the plainti-ff received the three hundred shares, together with 
a hill of parcels describing the transaction as a sale of “ three hundi-ed shares/' 
and paid the price. The name of the owner of the shares was not disclosed 
at the time of sale, but upon the plaintiff applying for a transfer, the constitu- 
tion of the Company requiring a transfer by deed, the auctioneers informed him 
that they were only acting as agents in the transaction, and referred him to their 
principal. In an action against the auctioneers for not transferring, held that they 
had not disclosed their principal at the time of the sale and were therefore perso- 
nally liable. In Pater v. Gordon} decided by the Madras High Court in February 
1872 pi^eviously to the Contract Act, the defendants who were knomi by the plain- 
tiffs to be acting as agents for the captain and owners of the ship Hurley agreed 
with the plaintiffs to carry certain goods of the plaintiffs on board the ship 
from Madras to Calcutta. The defendants did not at the time of the contract 
in terms say that they contracted only as agents, and the plaintiffs did not 
know the names of the owners, or of the captain. The question referred to 
the High Court was, whether the facts above stated showed a sutheient dis- 
closure of the defendant’s principals to bring the case within the rule relating 
to contracts made by agents on behalf of disclosed principals. The Court held, 
that in the absence of anything more than knowledge that the defendants were 
acting as agents of the master and owners of a ship in the Madras roads, a 
decision declaring the agents liable, was strictly in accordance wnth English law, 
A case^ lately decided by the Appeal Court, on reference from the Calcutta Court 
of Small Causes, has, however, decided that in the following written contract the 
broker did not disclose his principal and was therefore liable. There, the con- 
tract was : “ Sold this day by order and for account of E. E. Cliibboy to my 
priucipal 4 per cent. G. P. IST.’s for 200,000, at 98-11 clear of brokerage. 

(Sd.) A. T. Avetooin, Broker.’^ 

This note was endorsed by way of acceptance “ A. T. Avetoom for principal,” 
The plaintiff sued the defendant who was a broker, and who was acting for 
both parties for damages for failure to take up his contract for tlie purchase 
of these Government Securities. The defendant at the time of the delivery 
of the broker’s note to the plaintiff informed the plaintiff' that he was unable 
to give the name of his principal and said to him, “ if jou won’t accept the con- 
tract you are at liberty to do so ” ; on the date for delivery the plaintiff tendered 
the paper to the defendant, and he refused to accept it, as lie considered he 
was not personally liable under the contract. He, however, 1 month and 24 

* 1 Mad. H 0 , 82 } 7 Mad Inr., 215, 

* GM&y io ho reported ia L L. R, 17 Cak. 
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ij f 1 ‘>Hi j.mti.Hf M.w<'lu>«nl hiN pruHMjml 1lu‘ ('hii^f 4iu1i»e hold that soc* 
fiM!i J 5 m .| i!ii‘ Aot full kiunvlodL^o i)U hut li side.s lluii iheageui 

M * i’4« nii'i iniu a I'ouiruut us airiud fur Koiue prineipul whoso name lie does 
iMi di'^dn^u. and tlirru lunuir lUMUscdusurc* of tlu‘ prineipaFs iiiuiio at the time 
Ilio ooMiiMt*! was inuilo, llio prosuuipiiun was that t]i(» hrokei* was liaWe, a sah- 
puiH disr!o-atro hosug* hmuiruneut to rehni tho presumption, and decided the 
r.iMMii huinir of the plaintiff suhjeei to tho opinion of the High Court as to 
w lieilter ru* liot upon the terms of the contract as they appeared on tho face of the 
sold mde, and on ilie terms of s. 230 of the Contract Act his judgment w^as correct, 
dim ease was hoard by the Chief Justice and Mr. Justice Pigot, and in the 
argument the cases of Southwell v. Bowdikh} Qadd v. EottgMon,^ Fleet v. MurtoUj^ 
Simjmimnutm Sefty v. Ueilgers^^ MacTcende, Lyall y. Lang Moir and Company,^ Pihe 
\\ Ongleyf^ aiul Ikike v. were cited, the Court held that there was on tho 

«‘m) tract nothing to rebut tho personal liability of the broker; the words “A. T. 
Aveioom for principal,” endorsed on the contract merely showing that tho 
broker was acting for a real principal ; and were not sufficient to rebut tlio pre- 
sumption arising under s. 230 of the Contract Act, which pi’esumption only 
arises when there is a principal — and further that the case of Fleet v. Mmton and 
Paler v. Gordon^ wore sufficient authority to show that the agent might ho liable 
notwithstanding words such as were used in the conti^act before tho Court. 

The presumption of the agent's personal liability is capable of being 
rebutted. — Where the contract is in writing the presumption tliat the agent 
is personally liable may be rebutted by the terms of the contract itself, and to 
that end the whole contract will be looked into. Thus in MacUnuon, Machmme 
and Company v. Lang^ Moir and Company a case on a cliarterparty, the plaintiffs 
agreed ‘‘as agents for owners of the steam ship Oakdale,” and tho charter 
provided that the owners should hind themselves to receive the cargo on board, 
and that the master on behalf of the owners should have a lien on the cargo 
for freight ; the charterparty was signed by the plaintiffs and defendants in 
their own names ; the plaintiffs sued the defendants for breach of tho charter- 
party in refusing to load, it was held that the plaintiffs on tho face of the 
contract clearly indicated that they were acting as agents and that the contract 
was entered into by them on behalf of their principals. They were therefore 
held to be not in a position to sue : and the right to sue and the liability to be 
sued being reciprocal, they would in the converse case have been held not 
liable to be sued. So also in Soojpromonian Betty v. Heilgers,^^ it was held that 


^ 45 L, J. 0. P., 630 ; h, B., 1 C. 1% 374. 
^ k. R,lBx D., 357. 

® L, K., 7 Q. B., 126. 

^ LL. R,5 0alc., 71. 

• I, L. R., 5 Bom., 584. 


« L. R., 18 Q B. D., 708. 

’ L. R., 5 Ex , 173. 

* 7 Maa. H. G., 82, 7 Mad Jur , 215. 
“ I. L, R , 5 Bom., 584. 

I, L. B , 5 Odic , 7i, 
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the presumption arising under s. 230 was rebutted bj tlie terms of tlie contra ci 
itself. There the defendants “as agents for and on behalf of the owners of the 
steamship Lumlej Castle ’’ chartered the said steamship to the plaintiffs for iire 
months, the charter providing that the steamer should be provided with a 
proper and efficient crew of seamen, engineers, stokers, firemen, and other neces- 
sarj persons for working cargo with all despatch ; and that in taking in and dis- 
charging cargo, the master and his crew with his boats should aid and assist to 
the utmost of their power, aud that the owners or agents of the steamship should 
be held responsible to the charterers for any incapacity, want of skill, insobriety 
or negligence on the part of the master, officers, engineers etc. of the ship, but 
tbe names of the principals were not disclosed in the charterparty, although 
their names ^vere verbally disclosed before the charter was signed ; it was there 
sought to hold the agents liable for refusing to supply stevedores and other 
pei^sons in addition to the crew, it being contended by the defendants that they 
were not liable as parties to the contract. Mi’. Justice Wilson said: — “The 

liability depends on s. 230 of the Indian Contract Act the present contract 

is one in terms made by Messrs. Heilgers and Company as agents for and 
on behalf of the owners of the Steamship Lumley Castle. It is signed “ F. 
W. Heilgers and Company, agents for ownei’s of Steamship Lumley Castle ” 
It follows, if the case be governed by the first part of the section, that they 
are not bound unless the terms of the contract are such as to show that they 
meant to bind themselves personally. I find nothing to that effect in the 
contract. On the contrary, I think, an intention not to bind themselves is 
plainly shown. There are only two clauses in the contract which can be 
thought to point the other way, it is said “ the said agents covenant and agree 
with the charierers in the manner following,” I think that means tliai they 
covenant as agents for, and on behalf of their principalb. The other clause 
is the later one, which says, that the master shall be responsible in certain 
instances, and again that the owners or agents shall be responsible for the 
consequences of certain kinds, 1 think the meaning is, that the owners contract 
that the master shall do certain things, and the owners contract that they or 
their agents shall make good certain losses. But it is necessary to look also 
at the second part of the section. It says “ such a contract (that is, a contract 
by the agent personally) shall be presumed to exist,” where any of three 
specified conditions exists. I think that means that such a contract shall be 
presumed to exist unless the contrary appears. That seems to me the natural 
meaning of the words. And further it is legitimate here to refer to the Indian 

Evidence Act, an Act having specially to do with presumptions. Section 4, 

says ‘ whenever it is dirkted by this Act that the Court shall presume a fact, 
it shall regard such fact as proved unless and until it is disproved. o may 
I think pro|)erly apply the same construction to the section of the 1 on ^‘uct 
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ArU jum! pH ‘'U uu* a gout to "be personal ly liable, luiless in any of ibe speci- 
fied ea«es iin inteniioii in the contiwy is shown. l!Tow one of ilieso speeiiied cases 
is, where ^ the agent does not disclose the name of his principal.” Two 
nioanmgs hare been proposed for those words. Counsel for the pJaintiff, Hr. 
liill, &a\& they mean (in the case of a certain contract) where the imme of 
the piiiicipai io not disclosed on the face of the contract. Mr. Phillips, says 
that any disclosure is snfBcient. I am inclined to thinh Mr. HilFs view is 
right, though it is not necessary, for the reasons I shall state, to decide the 
point. But I incline to iliink that these words must ho read subject to the 
provisions of s 92 of ihf‘ Evidence Act, and that if on the face of a written 
contract, an agent appears to be personally liable, he could not escape liability 
by the evidence of any disclosure of his principaTs name apart from the docu- 
ment. Still, if this 130 so, if this is a contract on behalf of an undisclosed princi- 
pal, so as to hiing the case within the second clause of the section, I think the 
defendants are, novcrtlieless, secured against personal liability, because the 
priond facie prosimipiion of an intention to contract personally is 3‘cbuitcd by 
the language of the contiact itself. If Mr. Phillips’ contention be riglit, 
and the disclosure of the principal may, to satisfy the section, be in the 
document or outside it, then the matter is clear. The agents did not disci oso 
the names of their principals at the time of the contract, and the case falls 
within the first, not the second clause of the section ; upon any view I think that 
the defendants are entitled to have the suit dismissed.”^ So also in llabonhJioj/ 
Visram v. Olapliam,^ where Finlay Muir and Company as agents for the master 
and owners of the Steamship Hutton,” lot the ship to one Essa Ahmed for three 
and not more than four months, for Rs. 15,000 per month, payment thereof to 
be made in cash fortnightly in advance to owner’s agents in Bombay. Messrs. 
Finlay Muir and Company signing the charter as agents for the master and 
owner of the Steamship Hutton ” Latham J., held them not io be liable on tlio 
contract under s. 230 of the Contract Act, although they were liable under 
s, 235: the case being in Hs opinion, having regard to the language of tlie 
instrument, even stronger than the cases of Soopromoniati Setty v. Ifeilgenf 
Machinnon^ Maclmizie and Company v. Lang Moir and Company which eases his 
Lordship said agz'oed with the English decisions of Fleet v. Mnrion,^ Wagsiaff v. 
Andersonf and HutcMnson v. Tatliam adding that he could not agree with 
Mr. Pollock in his woi^k on Contracts at p. 121 whore it is suggested that there 

^ Soopromoman Setty v, Heilgers, I L. R , 5 Calo , ?1, 

* I. L. R., 1 Bom , 51. 

’ I. L. R , 5 Bom., 684. 

« L. E., 7 Q. B , 126. 

» 1. R , 5 C. P. 0., 171. 
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TOft a possible difference between tlie English and Indian law as to the liability 
of agents for an undisclosed principal ; and that he was anable to consider the 
weight of Mr. Pollock’s opinion as counterbalancing that of the two Indian deci- 
sions referred to, with which he agreed, and as further Mr. Pollock did not appear 
to have considered the ef eot of the words ‘‘ shall be presumed to exist,” or what 
evidence is sufficient to displace the presumption. This point was previously 
referred to by Bayley J., in Ptmnanandass Jivandass y. GormacJi ^ In the case last 
mentioned it has been held that snb-clause 2, section 230 is inapplicable -when 
tlie agent has made himself personally liable by a written agreement, it being in 
such a case incorrect to presume a contract on the agent’s part when he has 
made an express contract on which he is liable.^ 

What is sufficient disclosure. — As to whether the disclosure of the name 
of the principal must be on the face of the contract to meet requirements of 
section 230, the Bombay High Court do noti consider it necessary that in the case 
of a written contract, the disclosure must be on the face of the contx‘act itself, as 
was thrown out in Machinnon, MacTcenzie and Company v. Lang Moir,^ Mr. Justice 
West has decided that actual knowledge of the principal’s name is equivalent to 
disclosure. As to this, his Lordship says ; — “ A presumption, it is said, arises 
that an agent may sue and be sued where he has not disclosed the name of his 
principal. “ Disclosure,” no doubt, means to make known, and here perhaps, 
there was no declaration— probably not. But the case may be supposed of the 
agents having contracted with the same charterers for the same ship shortly 
before, or of the charterers to the agent’s knowledge being by other means 
acquainted with the owner’s names, In such a case a disclosure Tvould be im- 
possible, yet I do not think that the presumption would operate. The essential 
point is the knowledge, and here the name of the ship and the registry number 
being given, the defendants not only knew that the agents were not owmers, but 
could immediately find out, if they did not know before, whom the owners were. 
This I think was equivalent to actual knowledge, and actual knowledge is equi- 
valent to disclosure, the sole object of which would be to convey such know"- 
ledge.” Mr. Justice Wilson has, however, intimated in Soopmmama7i Setiij v. 
Eellgersf^ that no disclosure apart from the contract can relieve the agent from 
liability. On the other hand the Chief Justice Sir Comer Petheram in Avetoom 
V. O'lMoy^^ threw out in the course of the argument, that he was by no means 
prepared to say that the disclosure must be on the face of the contract. Peacock 
0. J., has, in the case of Gome v. Bhurmsee Poonjahloy,^ intimated, (though the 
intimation is obiter and the case was decided in 186b) that a contract made with 


^ I. L B , auc, 71. 

® To bo leportod m T. L. R.. 17 Calc. 
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there ixhVrred tt> \va^ in iliese words as u^\mts for ihtMAvners of the ship Hir 
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Effect of not eEquiring whether broker is acting for himself or for prin- 
cipal where it is known that the broker does business in both ways.— 

Althuui^h us a general xiile, a person contracting with an agent is not bound 
to einpsire wlio liis pi*incipal is, yet a sale hy a broker in his owni name to per- 
sons who arc aware that the broker is in the habit of dealing botli for princi- 
pals and on his own account, has hecn held in England not to convey an 
assurance that he is selling on his own account, but is on the contrary equi- 
valent to an express intimation that the property being sold is eiilier the 
property of the broker or the property of a principal who has employed him 
as agent to sell, and a purchaser who is content to buy on such ieims cannot 
when the real principal comes forward, allege that the broker sold the property 
as his own. Bnt if he desires to deal with the broker as a principal and not 
as agent in order to secure a right to sot off he is put upon enquiry ; and if the 
broker refuse to state whether he is acting for himself or for a principal, the 
buyer may decline to enter into the transaction, but if he chosos to pinnliase 
without enquiry, or notwithstanding the broker’s refusal to give information, 
he does so with notice that there may be a principal for whom the l)i*oker is 
acting as agent.^ 

Local custom iu case of buudis. Custom not to disclose may free the 
ageut from liability. — But notwithstanding an agent is in general liable to 
third persons on notes or contracts entered into wnth them in his own name, 
where there is a local custom or usage for such agents to issue hundis in their 
own names without making themselves liable thereby, such custom will prevail,® 
Thus in Sari Mohun Bysah v. Krishna Mohan JJysah^^ Hari Mohuii and another 
who were gomastas of the acceptor drew a hundi in their own names in favour of 
the plaintiff payable 60 days after date, which was accepted by one Sham Sniular 
Bysak. Some months after the hundis became due, the acceptor paid the draavecs 
and afterwards became insolvent. The draw^ees alleged that ten months after the 
hundi became due they gave notice to the drawers and to the acceptor that unless 
they paid up, a suit would be brought against them. The suit was brought and 
the drawers contended that tliey drew as agents, and tliai therefore according 
to mercantile usage at Dacca at which place the hill was drawn, they were not 
liable ; the usage being for agents to draw hundis on their priticipals without 

* GooTce V. Eshelhy, h. B., 12 App. Cas., 277. 

» Ind. Contr. Act, s. 2. Act XXfl of 1881, 8. 1. 

“ 9 B. L. E. App., 1. , 
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disclosing the fact in the hundi ; and that on proof of such custom the drawer 
was not liable. Evidence was given to show that Sham Snndar wrote the body 
of the hnndi, and that the drawers were his gomastas and were living with 
him. The Subordinate Judge found in favour of the custom and held the 
defendants not liable; the District Judge reversed this decision, finding that 
the custom probably existed, but stating that the defendants had not signed 
as gomastas. On appeal, Glover J., said : — “ The Judge disposed of the case 
on the technical rules of English law, and took no notice of the evidence on 
the record as to the prevailing local custom ; he decided against the defendants 
simply on the ground that the bill does not show that it was di^awn by the 
defendants as the agents of Sham Sundar. It has been more than once decided 
by this Court, that the local custom in such matters is to prevail, and that the 
Mofussil Courts are not bonnd by the strict technicalities of Engiish law,”* 
And after referring to the case of Pigou v. Bam Kishen,^ which his Lordship said 
was oUter as to the rule that an agent signing a bill of exchange in his own 
name cannot set up that he signed as agent, held the defendants not liable. 

Grounds on which English cases on undisclosed principals are de- 
cided. — The cases in England on the liability of a broker who does not disclose 
his principal are decided either on the ground that he is personally liable by 
means of some words appearing on the face of the contract ; or from some im- 
plied or understood contract arising from the usage of trade. ^ This is seen 
from the cases of Southwell v. Bowditch^ and Pike v. Ognlg^^ but to make him 
liable on the custom, the custom must be proved. In the former case the words 
‘‘ Sold by your order and for your account to my principals,” the contract being 
signed in the broker’s name without any words descriptive of his office, were 
held by the Court of Appeal in the absence of proof of the custom referred to, 
to be insufficient to make the broker personally liable. The liability, however, 
in this countiy entirely depends on s. 230 of the Contract Act, which was in 
all probability based on the custom of trade in force in England. 

Where there is a principal disclosed, who cannot be sued.— hText as 
to the agent’s liability where the principal though disclosed cannot be sued.^ 
This liability appears to answer to the rule in English law, that persons though 
contracting as agents, are nevertheless liable where there is no responsible 
principal to resort to. And may be illustrated by the following cases. Thus 
in Burrell v. Jones, ^ the solicitors of the assigncssmf a bankrupt tenant, upon 

^ 2 W. R., 301. 

^ Oases on usag’e: Sumphrey v. Dale, 7 E. & B., 266; E. B. & E., 1004. Fleet v. Miwtoii, 
L. R., 7 Q. B., 126. 

® 45 L. J 0 P. 030 ; L. R., 1 C. P-, 374. 

L. R., q. B. B., 708. 

® Tnd. Confer., Act, s, 230, para. 2 (ol. 3). 

3 B & AM., 47. 
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wlioHe land a (lisiross liad been put in by the laiidloi'd, gave tlie fellowiiig 
writ let! iimlei'Uking AVe, aB solicitors to tlie assigiieeb iiiidertakc to pay 
to Air. iJurrcll liis rent, provided it do not exceed tlic value of the cdTects cHs- 
tiainoil,” llolroyd J., said ‘‘I am of opinion that tlie defendants (tlie solici- 
tiU^h) are pensonally liable. H tliey are not, nobody is bound by tbe under- 
taking: for it is perfectly clear that tbo assignees are not boiindd’ So also by 
easca of ilic class of ISaton v, wliere an Inclosure Act empowered tlie 

Commissioners to make a rate to defray tbe expenses of passing and execut- 
ing tbe Actj and enacted tliat persons advancing money should be paid out of 
tlie first money raised by the Commissioners. Expenses were incurred in the 
execution of the Act before any rate was made. And to defray these expenses, 
the Commissioners drew drafts upon their bankers requiring them to pay 
the sums therein mentioned on account of the public drainage, and to place 
the same i.o their account as Commissioners. The bankers during a period of 
six years contiiiucd to advance considerable sums by paving these drafts. The 
Court held the Ooinmissioners pei\sonally liable. Biyley J., said : — The fomii of 
the draft is “ to pay A. B., or bearer on account of the public drainage ” The 
persons, therefore, who signed that order, assert that the money iwS to be applied 
to the purpose of the public drainage. The draft then goes on “ and place the 
same to our account as Commissioners of the Inclosure Act.” There I’ore the 
money is placed to their debit in the account, which they have, as Commis- 
sioners. It does not say, “place the same to the account of the iuclosiiro,” but 
“ to our account as Commissioners.” Now the defendants (the Coinraissioners) 
must have known what they had collected, and what means they had of colled - 
ing more ; and they ought to have taken care, before tbey drew drafts, that 
they had money to reimburse the persons who advanced money on tliobc drafts. 
So in Horsley v, Bell,^ where an Act of Parliament was passed to make a brook 
navigable, and the defendants, amongst others, were named as CommisHioners 
to put the Act in execution ; the Commissioners being empowered to borrow 
money on the tolls to arise from the navigation. Tjarge subscriptions were made, 
and tbe woi'k was begun. The Commissioners appointed a treasurer and a 
surveyor. The defendants were, or represented, all the acting Com miss ioriei\s, 
who employed the plaintiff to make cuts on different parts of the brook, and 
gave orders at their several meetings. Several orders were made at different 
meetings, and hy such of the defendants as were pinsent at those mootings, but 
none of the defendants were present at all the meetings, or joined in ail the 
orders : but every one of them wore present, and joined in making some of the 
orders. The plaintiff sued all the acting Commissioners. The Court held that 
the Commissioners who acted were personally lialde, So where a hospital had 

^ 5 B. & AM , 84. 

* Ambh, soe also Gdku y. Qmeubhunjf 1 Biu Oh, Uep,, lOi. 
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been set on foot supported by Yoliintary contributions ; its affairs being conducted 
by a committee appointed by the subscribers at large, one of the members of 
wHcli was tbe defendant wbo usually presided at the meeting of the committee : 
at a meeting at which the defendant attended, the steward of the hospital produced 
a bill for bread supplied to the hospital by the plaintiff who was a baker ; it did 
not, however, appear who had appointed the baker or who had ordered the bread. 
The plaintiff sued the defendant for bread supplied. The jury found that the 
defendant had acted in such manner as to induce the plaintiff to believe that he 
was to look to him for payment, and judgment was given against the defen- 
dant ; on appeal this judgment was affirmed this liability may also be illus- 
trated by such cases as Kelnev v. Baxter,^ where there is no principal existing at 
the time of the contract hut the principal comes into existence afterwards. 

Liability of public agents in contract.— There appears to be no distinc- 
tion made in the Contract Act between the liability of a public and a private 
agent. The rule of English law as to this is, however, different ; under that 
law agents of G-overnment, from the supposition that their office excludes the 
presumption of credit being given to them personally, are not held liable for 
contracts made by them in their public capacity, although there be no other 
person against whom a legal remedy lies to enforce the contract.^ Previously 
to the passing of the Contract Act, however, there appears to have been one 
case decided in this country on the basis of the English rule.^ There are also 
certain dicta unnecessary, however, for the decision of the case in the case of 
the Peninsular and Oriental Steam Navigation Go. v. Secretary of Siate^^ which 
seems to indicate that the rule of English law is recognizable in India ; the 
question raised in that case was the converse one, namely, whether the Secretary 
of State for India in Goimcil was liable for the damage occasioned by the 
negligence of servants in the service of Government assuming them to have been 
guilty of such negligence as would have rendered an ordinary employer liable. 
It was there contended,® that the Secretary of State, as regards his liability, 
must be considered as a public officer employed by the State, the Court, how- 
ever, decided that the East India Company were not the public servants of 
Government, and therefore did not fall mider the principle of the cases with regard 
to the liabilities of such persons. It cannot, however, be safely said that the 
foregoing case and dicta are sufficient since the passing of the Contract Act* 

^ BwU V. Smithy 7 East, 705 Sea also Farrott r. Eyre, 10 Bjng., 283. 

^ L. E., 2 0. P., 174. 

® Paley on Pr. & Ag., 374. Goodwin v. RohaHs, h, E., 10 Ex., 76. Twycross y, 
h, E., 5 Cli, B., 606. . Evans on Pr. & Ag., 352. 

^ Breemth Boy v. Boss^ 4 W. E., S. 0. Ot, Eef., 13, (16) 

® Bowhe’s 166. ^ 

® Bowrhe^t Bep,, (185), (188), (188). 
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to free from iial)ility m jigoni of novertimotit wlu) has not dlselosed his princi- 
pal The poslticni of ihe Remdury of vStalo in this roinitrj is different to that 
of the Rovi'reign in Ihigland ; for in some eases the former can he snod in this 
country,^ whereas ill England the Sovereign cannot be sued, the only remedy 
for the subject being by a Peliiion of blight,^ Po.ssiW//, having )*egarcl to the 
position of ilu^ Secretary of State, a public agent, a servant for the Secretary of 
State, might not be held pm*sonally liable for not disclosing his piancipal when 
acting wdtliin his powers, where the act done or contract entered into is with re- 
ference to what are nsiially termed the Sovereigii powers of Oovernment; and 
would be held personally liable where the act done or contract entered into hy 
him on behalf of the Secretary of State is one in which the Secretary of State, 
although possessing Sovereign powers, is not acting with such powm*s, but in the 
conduct of an undertaking which might be carried on by private individuals. 
Howevei', unless the distinction I have suggested, exists, there seems under 
the Contract Act, no reason to suppose tliat an agent of Government, is in 
any better position than a private agent, and unless the public agent discloses 
his principal, he wonld ’heprirnd facie liable on his contract. 

Liability of Commission Agents. — The liability of a commission agent 
through whom goods have been ordered to the person giving the order, is ex- 
plained in the case of Mahomed Ally JEJbraJdm Plr'khan v. Schiller Posoyne and 
Company there the defendants traded in Bombay ns merchants and eoinmisvsion 
agents under the style of Schiller Dosogne and Company, being a branch of a 
■French firm trading in Paris under the same name, of which firm also the 
defendants were members. The Paris firm were agents of certain manufacturers 
in !zinc. The plaintiff, a Bombay merchant, ordered out 48 casks of zinc through 
the defendants’ firm in Bombay by an indent order in the following form : “ 1 
hereby request you to instruct your agents to purchase for me (if possible) the 
undermentioned goods on my account and risk upon the terms stated below,” 
these terms amongst other matters limited the time within which the shipment 
was to be made. The plaintiff later on consented to an increase being made to 
the original price fixed on. The defendants having communicated with their 
Paris firm wrote to the plaintiff. ‘‘We have tlio pleasure to inform you that onr 
home firm has reported by wire, ‘ Placed at your increased limit. ’ ” Subsequent- 
ly the defendants wi’ote to the plaintiff saying that the mannfacturors could not 
fulfil the order in the time agreed upon, asking whether he would extend the 
time or cancel the indent. Simultaneously the plaintiff wrote to the defendants 
saying that as the time had been exceeded he would purchase zinc in the 
market on the defendant’s account. This the plaintiff did and sued the defen- 

* See Secretary of State v. Eari Bhanji^ I. L. R 5 Mad , 

® Macheath v. Ealdmand, 1 T. R,, VJZ. 

® I. li. B., 13 Bom., 470. ^ 
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dants to recover tlie difference in price as damages on account of tlie defendants 
having failed to perform their contract for the delivery of the ^inc. The Chief 
Judge of the Small Cause Court, who referred the question to the High Court 
was of opinion that the plaintiff had employed the defendants as his agents only 
to forward his order to the Paris who were in fact the principals in the 
contract of agency to deal with the manufacturers and were disclosed as such 
on the indent ; so that even as agents the Bombay would be liable to the 
plaintiff for their misconduct only in the transmission of the order to, and the 
replies from, the Paris firm, and not for the misconduct of the latter firm in 
conducting the business of the agency with the manufacturers ; whilst neither 
the Bombay firm, nor the Paris firm rendered themselves liable as vendors to the 
plaintiff upon a contract to sell and deliver ; and as the damages claimed were 
claimed as arising from breach of contract of sale and not on a coiiteaet of 
agency he dismissed the suit contingent on the opinion of the High Court as 
to the correctness of his decision. Sarjent C. J., held that neither the defen- 
dants, nor their Paris firm had entered into any contract of sale on which they 
were liable to the plaintiff, they having only constituted themselves Ms agents 
to place the order, i. c., to effect a conti’act of pui'chase on his account with the 
manufacturers of the zinc, and consequently the action brought for breach of 
contract would not lie. This decision of his Lordship wms based on the case 
of Ireland Y. Livingston} m viewed hj Gassehoglou v. Gihbsi^ With regard to 
the liability of a commission agent in Bombay who accepts a commission to 
order out goods at a fixed rate, and undei’takes that they shall be invoiced to 
the person giving the order at that rate, he has been held (in the absence of a 
usage to the contrary) not to have fulfilled his contract by obtaining goods 
answering to the terms of the order from another firm in Bombay and tender- 
ing them to the person giving the order, and has been therefore held liable 
for damages.® 

Liability in cases of warrant of authority.—We next come to the 
question of the liability of a pretended agent, in such case there is no doubt 
that the third person has a remedy in tort, but by a fiction of law he is also 
given a remedy ex contractu ou an implied promise. Here the third person may 
waive the tort and proceed in contract. Thus it is an actionable wrong to 
retain money paid by mistake, but there is also a fiction of a promise implied in 
law to repay such money, which affords a remedy by suit on an implied contract 
in almost all cases in wMch a defendant has received money which he ought to 
refund, and even where goods taken or retained have been converted into money. 

» L. E., 5 H. L., 395. 

» L. E., 11 Q. B. D., 79?. 

* Bombay United Merchants Co. v. Doolubram Sahalchand, I. L. E., 12 Bom., 50. 
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Tliero is also a similar fiction of law in the ease of an Ofetensible agent obtaining 
a contract in tlxo name of a principal whoso authority he misrepresents, in 
which class of case the agent is clearly liable in tort for an action in deceit, 
but that liability being purely a tort, would not extend to hib executors, nor 
could he bo held personally liable on a contract which he purposes to make in 
the name of an existing principal, so to meet these difficulties, the law iiriplies 
on his representation a wai^ranty that ho has authority from the ])erson he names 
as his principal, on which warranty ho or his estate is answerable ex coniraefti} 
Til© principle of waiver of tort applies only to cases of impHod contracts, and 
has boon well stated as follows : — ^Wliere the circumstances, under which the 
law will imply a promise and so raise a contract which does not exist in fact, are 
such as also to fall within the definition of tort, the party injured may sno in 
tort, or if he pleases may waive the tort and sue in contract on the implied pi*o- 
mise.^ To take an example of the case of the agent’s liability for a misrepre- 
sentation ; the Contract Act by s. 235 lays dovm that a person who untruly 
represents himself to be the authorized agent of another, and therel)y induces a 
third person to deal with him as such agent, is liable, if hi>s alleged employer 
does not ratify his acts, to make compensation to the other in respect of any loss 
or damage which he has incurred by so dealing/"^ The rule thus laid down is 
based on the case of Gollen v. Wnght^"^ which case has been recognized and slightly 
extended by more modern decisions,^ the present effect of which is similar to the 
rule in the Contract Act, and is set out clearly in Firhanh^s executors v. IlumjjJmys^ 
as follows : Where a person by asserting that he has the authoiity of the 
principal induces another person to enter into any transaction wffiich he 
would not have entered into bnt for that that assei'tion, and the assertion 
turns out to be untrue to the injury of the person to whom it is made, it must 
be taken that the person making it undertook that it was true, and ho is there- 
fore liable personally for the damage that occurs.” In that case the plaintiff 
sued to recover damages against five directors of the Oharnwood Forest Railway 
Company on the ground that they had represented to him tliat certain coiii- 
fioates for debenture stock of the Company were good and valid certificates, 
and were issued under the borrowing power of the Company, and that they, 
the directors, had power to issue the certificates to the plaintiff. The facts 
were, that one Firbank had contracted to make a railway, and did work for 

^ Pollock on Tort, p. 442. 

® Piggott on Tort, p. 34. 

® Ind. Oontr. Act, 235. 

*7 E. & B., 701. 8 E. & B., 647. 

® McGollm v. Gilpin, L. R., 6 Q. B. B., 516 . Gh&ny v, Oolnial Bmh o/ iw4fatol% 38 
B. P. G., 49. Bichardhon y, Williamson, L, R., 6 Q. B., 276 

® L. E., 18, Q. B. D., 54 
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wMch lie was entitled to be paid casb. The Company not being in a position 
to pay, an agreement was made during tbe progress of the works by wiiicli 
Firbank agreed to accept debenture stock in lieu of cask. The defendants who 
were directors of the Company, thereupon issued to Firbank certificates for the 
agreed amount of debenture stock. Such certificates being signed by two of 
the defendants. At that time, although the fact was not known to the defen- 
dants, all the debenture stock which the Company were entitled to issue had 
been issued, and consequently that which the plaintiff receirecl was an oyer 
issue and valueless. The Company went into liquidation, but valid debenture 
stock retained its par value ; held that the defendants were liable on their 
implied representation that they had authority to issue valid debenture stock 
which would be a good security, and that under the chcumstances the damages 
were the nominal amount of the stock which Firbank ought to have received 
under his agreement. So also where the defendants, the agents of an American 
Insnranco Company, represented to the plaintiff, an insured, who had obtained 
a decree for £1,000 against the Marine Insurance Company, that they were 
authorized by the Company to offer £300 in settlement of the plaintiff’s decreed 
claim, and the plaintiff relying upon the accuracy of the representation entered 
into an agi’eement for the settlement of the claim, but it subsequently turned out 
that the defendants were not authorized to make the agreement ; it was held, in 
a suit brought against the defendants to recover damages for breach of warranty of 
authority, that the plaintiff was entitled to recover,^ and this decision was upheld 
on appeal.^ On a similar principle where the plaintiff^ lent £70 to a benefit 
building society, and received a receipt, signed by the defendants as two direc- 
tors of the Society, certifying that the plaintiffs had deposited £70 for three 
months certain to be repaid with interest after 14 days’ notice, and it appeared 
that the Society had no power to borrow money, and the plaintiff, being unable 
to recover the money lent, sued the defendants, Cockburn 0. J., said : — By 
the law of England persons who induce others to act on the supposition that 
they have authority to enter into a binding contract on behalf of third 
persons, on it turning out that they have no such authority may be sued for 
damages for the breach of an implied warranty of authority. This was decided 
in Golleii v. WrigU and other cases.”^ The case of Gotten v. Wright has been 
followed in Hassonhhoy Visrmn v. Olapham see also the case of Mohendromth 
Moohrjee^ decided previously to the passing of the Contract Act. The subject 

^ Meeh t. We'ndt, L. E., 21 Q. B, B, 126* 

W. N., (1889), 14 

Ekhardson v. WUliamsm, L. E., 6 Q. B., 276. See also Okujpko v. Brmbwkh 
Bockty, L. E., 6 Q. B. D., (7X7), 

^ L B. E., 7 Bom.;, fiS. 

^ 9 W. B. *208. 
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of the liability of an agent who has acted without authority is exhaustively 
discussed in Smotd v. Ilhenj}- there Baron Alderson says Tlicre is no doubt 
that in the case of a fraudulent misrepresentation of his authority, with an 
intention to deceive, the agent would he personally responsible. But indepen- 
dently of this, which is perfectly free from doubt, there seem to bo still two 
other classes of cases, in which an agent who without actual authority makes 
a contract in the name of his principal is personally liable, even where no 
proof of such fraudulent intention can be given. First, where he has no autho- 
rity, and knows it, hut nevertheless makes the contx^act as having such autho- 
rity. In that case on the plainest principles of justice, he is liable. For he 
induces the other party to enter into the contract on what amounts to a mis- 
representation of a fact peculiarly within his own knowledge ; and it is hut just, 
that he who does so should ho considered as holding himself out as one having 
competent authority to contract, and as guaranteeing the consequences arising 
from any want of such authority. But there is a third class, in which the 
Courts have held that where a party making the contract as agent hand fide 
believes that such authority is vested in him, hut has in fact no such authority, 
he is still personally liable, in these cases, it is true, the agent is not actuated 
hy any fraudulent motives ; nor has he made any statement which he knows 
to he untrue. But still his liability depends on the same principles as before. 
It is a wrong, differing only in degree, hut not in essence from the former case, 
to state as true what the individual making such statement does not know to 
he true, even though he does not know it to he false, hut believes, without 
sufficient grounds, that the statement will ultimately turn out to be correct. 
And if that wrong produces injury to a third person, who is wholly ignorant 
of the grounds on which such belief of the supposed agent is founded, and who 
has relied on the correctness of his assertion, it is equally just that he who 
makes such assertion should be pex^sonally liable for its consequences. On 
examination of the authoiities, we are satisfied that all the cases in which the 
agent has been held personally liable, will he found to arrange themselves, under 
one or other of these three classes.” 

Measure of damages for breach of warrant of authority,— The injured 
person is entitled to all the damages which are the natural and proximate con- 
sequence of the false assertion of authority, for, as says Lord Esher in the Natioml 
Coffee Fahce Company.^ ‘‘ The measure of damages in actions for breach of 
warranty is always the same in every case, I will not consider what theoretically 
it ought to he, but I say we must decide it according to the lule which has been 
followed for a series of years. Speddiug v* Neml%^ Gogdtoin v. Ffancis^ arc cases 


^ 10 M, & W., 1. 
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in wMcli tile plaintiff was the intended purchaser, and Simons v. Patohetf was a 
case in wMch the plaintiff was an intended vendor, and in all these cases the 
Court laid clown that the measure of damages was what the plaintiff actual] j lost 
hy losing the particular contract which was to have been made by the alleged 
principal if the defendant had had the authority he professed to have : in other 
words what the plaintiff would have gained by the contract which the defendant 
warranted should be inade/’^^ 

Liability of agent acting under innocent mistake. Non-liaMlity 
where the injury is not caused directly and solely by Ms act.—A person 
acting as agent and hond fide believing himself to have due authority from the 
principal, when in point of fact he has no authority, and who is therefore acting 
under an innocent mistake, is nevertheless liable to third parties for injuries 
caused by his acts, on the pinnciple that where one of two innocent persons must 
suffer a loss, he ought to hear it who has been the sole means of producing it, 
by inducing the other to place a false confidence in his acts and to repose upon 
the truth of his statements. And his misrepresentation may, as will be next seen, 
have the effect of vitiating any contract entered into by him on his principal's 
behalf within the authority granted.^ But where the injury is not caused directly 
and solely in consequence of any representation of the agent, but rather in conse** 
quence of a letter addressed to the person suffering the wrong delivered by the 
agent, the latter will not be held liable for any loss which is incurred. Thus 
where two letters were presented to one Mooney, one addressed to himself, and 
the other to the manager of the Mussoorie Savings Bank both purporting to be 
written by Eai Kuar Bir Singh. In the letter to Mooney, he was requested 
to deliver to the manager of the Bank the letter addi^essed to him, and the letter 
to the manager contained a request for payment of Es. 2,800 through Mooney — 
Mooney delivered the letter to the manager who upon the strength of it made 
over the sum asked for to Mooney, who gave a receipt for the same in the name 
of Eai Kuar, and afterwards handed over this sum to the person who brought 
the two letters ; and it subsequently was discovered that the letters were for- 
geries, and the Bank sued Mooney to recover the money paid to him : held that 
in presenting the letter, in receiving the notes, and in granting a receipt for 
them, the defendant was in some sense an agent of Eai Kuar, but inasmuch as 
the notes were given on the authority of the letter addressed to the plaintiff 
himself, and not in consequence of any representation made by the defen- 
dant, the latter could not be held liable for the loss sustained by the former.^ 

^ 7 1. & B., m. 

® See also Meek v. Wendt, L. R., 21, Q. B. D., 126, Hughes v*. Graeme, 33, J Q. B , 
336. Bandell y, Tnmmer, 18 C. B., 786. Boio v. J)avi% 30 L. J. Q. B., 257 
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Effect of misrepresentation and fraud of agent.— MiRroprcfientatioii.s 
and frauds committed by agents acting in the business of tkoir principals’ and 
^■vitbin tbe autbority giTen to them have the same effect on their contracts, as 
though the fraud or misrepresentation had been committed by tbe principal^ 
But altliougli this is so, the agent is nevertheless liable to Ibird parlies in 
damages for his misrepresentations ; but it appears that be cannot be made 
liable for making a misrepresentation,^ unless it is a misi*epresontatioii in point 
of fact, and not merely in point of law. Thus in BeaMie v. ISbim/ where three 
directors of a Railway Company opened on behalf of the Company an account 
with a hank, and sent a letter signed by tbe three as directors requesting the 
bank to honour cheques signed by tbe two of the directors and countersigned 
by the secretary. And the account having been largely overdiuwn by means 
of such cheques, the bank sued the Company, recovered judgment and issued 
an elegit, but the proceeds being insufficient to satisfy the debi, tlio bank 
filed a bill to make the directors personally liable. Vice>Ohancellor Bacon 
held on the authority of Gollen v. Wright Cherry v. Colonial Bank of 
tralasiaf Bichar Ason v. Williamson that where agents or others acting on be- 
half of a Company, so act that, without any words to that effect, their acts 
amount to a inpresentation that they have authority to enter into o. con- 
tract npon which the dealings which may be in question are based, they 
incur a personal liability to make good tbe representation, and that therefore 
the defendants were bound to make good to the Bank the amount duo to it, in« 
curred upon the faith of their letter of authority. On appeal this decision was 
reversed, the Court holding that the directors were not personally liable foi" the 
debt under the letter of request, for that, assuming the letter to contain a 
representation that the directors had power to overdraw the account, and such 
representation to he erroneous, this was not a representation of fact, which the 
persons making it were bound to make good, but only a mistaken representation 
of the law; and moreover that, even if it had been such a false representation 
as the directors were bound to make good, the bank would have had no claim 
against them, since it had been able to enfoi^ce the same remedies against the 
Company as if the I’epresentation had been true. 

Misrepresentation from a mutual mistake of law.— Wliere there has 
been a misrepresentation aadsing from a mutual mistake of law the agent 

Iiid. Oontr. Act, gs. 138, 18, 19, QTdTit v. NoTWity^ 10 0. B., 665. Barwich v. Bnylish 

Joint Sioci, Bk., L. B., 2 Ex.j 262. 

“ Ind Oontr. Act, s. 18. 

» L. B., 7 Oh , 777. 

8 El. & Bl., 647. 

' L, B., 8 P. 0., 24. 

• h. E., 6 Q. B., 276. 
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making* such misrepresentation will not be held liable. Thus were the Llanid- 
loes Company bad power tinder its Acts to issue £100,000 preference shares and 
a large amount of ordinary shares ; and by a later Act was amalgamated, to- 
gether with other Companies, with the Cambrian Railway Company, at which 
time it had issued £85,000 preference shares, which were to rank as Jlo. 1 Pre- 
ference Stock, and £60,000 ordinary shares, which were to rank as No, 2 Pre- 
ference Stock ; and power was reserved by the Act to the Cambrian Railway 
Company to raise any capital which any of the Amalgamated Companies had 
power to raise before the amalgamation; the directors under a j/idc belief 
that they had power to raise the imnaining £50,000 preference shares of the 
Llanidloes Company, and to mako them rank with the £85,000 ISTo. 1 Preference 
Stock, issued £15,000 preference stock and descinbed them in the certificates, 
which were signed by the directors and the Secretary, as No, 1 Preference 
Stock some of this stock was pnrehased by the plaintiff who, some 5 years 
before his suit, discovered, on a scheme filed in Chancery for aiTanging the 
affairs of the Cambrian Railway Company, that the Court had decided that the 
new stock w'as not Fo. 1 Preference Stock, but ranked below it and !N"o. 2 Pre- 
ference Stock. The plaintiff thereupon filed his bill alleging that he had been 
deceived by the form in which the stock had been issued and the certificates 
made, and praying that the Company, Directors and Secretary might be held 
liable for the misrepresentation. The Master of the Rolls held that the Company, 
Directors and Secretary were liable to make good the misrepresentation made 
to the plaintiffs, and either to issue No. 1 Preference Stock to them or repay 
them their purchase money. On appeal James L. J., held that to maintain the 
case of misrepresentation the representation must he wilful and fraudulent, 
and that the evidence in the ease failed to prove that the plaintiff was in any 
way deceived by anything said to him ; Bramwell L. J., said, If there has been 
a misrepresentation at all it is not a misrepresentation that he was getting 
this stock, but a misrepresentation, under a misconception in which he shared, 
as to the rights of the New £15,000 Stock.” Their Lordships after making 
some strong remarks on the fact that the plaintiff had allowed 5 years to go by 
without complaint, after being informed that he had not had transferred to him 
the stock w^icli he thought he was buying, reversed the decision of the Master 
of the Roils.^ 

Agent not liable where third person induces belief that Ms principal 
only will be liable*— Where the agent has made a contract with a third person, 
who knows that he is an agent, and such third person induces the agent to act 
upon the belief that the principal only will be held liable, the agent will not be 
liable on the contract.^ 

m 

^ Eagl&sfiMd v. Mctrquis of Londonderry, L, R , 4 Oh. D,, 603. 

^ Ind. Contr Act, s. 234. 
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Liability to refund to true owner money paid over by mistake.— 

here money or prupc'i'iy luis hy mistake bei'ii paid or ileli\ci'e(l to an aj^ent for 
the nsc of liN priiK-ip.ik if the a^enf pay the money or ileliMT the property to 
his prinei])al he will he liable in refund or restore the same to the true o\Mier 
and allhonoh s. /2 ol the Contraei Aei. makes no distinction in woi’ds between 
mistakes of fact and law, yet that soetiou should be read with section 22 ; nndpy 
the law of Einviand regarding payments made by agents in mistake, the agent’s 
liability apjmars from the reported cases to depend upon wbether he makes the 
payment oyer to his principal innocently, i. e., whetlior he doe.s so before or after 
notice of the mistake. This distinction is apparent from the case of hlit'-parfe, 
Edwanh in re Ohapman? Furtlier examples of this rule may bo found in the 
oases of Shai'land v. Mildon,^ Bitller v. Harriion,^ and Holland Bussell} I 
have pointed oat this distinction wbicli arises if section 72 of the Contract Act 
applies alike to ca.ses of principal and agent as well as to eases in which no 
agent is concerned, L e., in ca.ses where the payment is made by mistake by one 
principal to another principal (as to which latter class of cases there is no doubt 
that it doe.s apply), as in England there is an exception to the rule of law— that 
an agent who, by mistake, and before notice of the mistake, pays over to his 
principal monies paid to him for his principal’.s use by third persons is not liable 
to refund the sum so paid— which exception is that a broker oi’ other agent who 
has paid over monies to another broker or agent before receiving notice of his 
mistake is liable to refund the sum so paid over where no prinoijial’s name ap- 
pears ; for in such case the matter is treated as being between two principals. 

This exception to which I have just referred is illustrated by the ease of HeimU 
V. Tomlinson} decided in the Court of Common Pleas by Chief Justice Bovill, 
Mr. Justice Byles, Mr. Justice Montague Smith, and Mr. justice Brett, there, the 
plaintiff and defendant both carried on business as cotton brokers ; audtlie latter 
sold to the former a large quantity of cotton ; no bought or sold note was signed 
but an invoice was sent to the plaintiff in which the defendant’, s clerk added up 
the weights erroneously, and charged for 325 hundredweight instead of 225 
hundredweight the amount of cotton actually delivered. ' The plaintiff paid 
for the larger quantity, but afterwards found out his mi.stake, he havin<^ p'akl 
nearly £600 too much. The defendant refused to repay this sum on tl,e 
ground that he had closed his account with his principal, for whom ho had 
acted in the sale, before the mistake was discovered. The plaintiff sued tlie 
defendant to recover the amount; Bovill C. J., held that the nnivorsal rule of 

‘ Ind. Contr. Act, s. 72. 

“ L. R., 13 Q. B. D., 747. 

® 5 Hare, 469. 

* 2 Co-wp,, 568. 

‘ 1 B. & 8., 424 ; 30 L. J. Q. B., 308 ; 32 L. J. Q. B. 297 

• b. R., 6 C. P., 406 i 7 Mad. Jtw., 38. 
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law was that money paid under a mistake of fact can be recovered back. That 
the rule that an agent, paying over money to his principal before receiving notice 
not to pay it over cannot be made to refund it to another person, did not apply 
as the real principal’s name never appeared, in the transaction; but that as the 
evidence shewed that the plaintiff and defendant had treated one another as 
principals, the plaintiff could therefore recover. 

Plea of payment over where there is fraud.— That the plea of innocent 
payment over to the principal is of no avail where the latter is acting fraudulent- 
ly, is seen from the case of Shugan Ghand v. The Government} there a treasury 
officer paid money under a mistake of fact to the defendant who was the innocent 
agent of a person who had contrived a fraud, and he was held on the authority of 
Tugman v. Ho^Mns} entitled to recover under s. 72 notwithstanding that the 
plea of payment over to the defendant’s principal was set up. 

Money had for the use of the principal and not paid over.— And where 
an agent receives money for the use of his principal, from a third person, 
and does not pay it over he will be liable. Thus where a debtor of the plaintiffs 
transmitted a sum of money to the defendant, who admitted having received it, 
and being afterwards informed that it was meant to be paid to the plaintiff, said 
that he would so pay it ; and these statements were communicated to the plain- 
tiff* by the defendant’s authority, held that on the defendants failing to pay, the 
plaintiff might sue him for money had and received, and that the defendant could 
not allege a want of consideration moving from plaintiff to himself, as the defen- 
dant being the agent of the plaintiff, that agency supplied the consideration.® 
Liability of agent where he is a stakeholder. — Where an agent who is in 
the position of a stakeholder, receives a deposit to he paid over on fulfilment 
of a certain given condition, and pays such deposit over to his principal before 
the condition is fulfilled, he will be liable to refund to the person entitled to the 
money deposited.^ Thus in Bssaji Adanijir. Bhimji Ptmhotam} the plaintiff pur- 
chased certain immoveable property at an auction sale and deposited with the 
auctioneer a portion of the purchase money. The vendor, however, refused to con- 
voy the property to the plaintiff*, whereupon the plaintiff brought a suit against 
the vendor to recover the money deposited by him. The Court held that the 
money having been deposited with the actioneer as a stakeholder and not as an 
agent merely, and being in his hands, the action to recover it lay against the 
auctioneer and not against the vendor. The distinction between the liability of 
an agent and that of a stakeholder is referred to in Bamford v. ShuUleworth.^ 

^ I. L. B., 1 Ail, 79. 

a 4 M. & a., 889. 

® Lily V. Emjbf 5 A. & E,, 548. 

^ Bwroug}^ v. SUnmr^ 5 Barr., 2639. Ftertado v. MmUy, L. T. Feb. isfe, 1890, p. 240, 

® 4 Bom. H. 0. {0, C. J.), 125. 

« II A. & E., 926, 
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Liability to refimci money paid to Mm imder coercion.—So aLu if 
money is paid over to aw agent under coemuii lie nui&t repay itd Tlio act 
charged as coercion ixuitot, iiowevei’j be illegal.^ Tims where a hailift illegally 
compelled tlio piaiiiti IT Linder a threat of disirainiug his goods, to pay him a 
certain burn of money, it was lield that the fact of the bailiff having before the 
commencement of the action paid over the entire bum to the sheriff ■who had 
paid it into the exchequer constituted no defence to the action.'^ So also where 
certain trustees woi^e to grant a lease to the plaintiff of a certain ])roperty in 
which one Clark had a contingent interest, and who was therefore a necessary 
party to the lease. And in order to procure his concuiTence, Hudson the attorney 
for the trustees wrote to him stating the circumstances, in reply to •which the 
defendant, the attorney to Clark, entered into correspoiidenco with Hudson, 
requiring from him a copy of the will under which Clark was interested. 
'For this, and for searching for the wall, the defcnclant had a claim upon Clark, 
his client, and eventually it was agreed that Chirk should grant and conUrm 
on the terms, as the defendant contended, that all past costs, aKS well as those 
occasioned by such joining in the lease should be paid by the trustees, but us 
Hudson contended, only that such latter costs should be paid. The clefeiidaiii 
sent his account of costs to Hudson who complained of the amount. The 
defendant declined to execute unless the costs were paid. The defendant sub- 
sequently obtained Clark’s execution. Hudson then demanded the lease from 
the defendant and tendered him a smaller sum than that claimed ; but as 
the defendant refused to give up the lease on such tendei-, Hudson paid the 
full amount claimed under protest, and then brought an action to recover the 
sum so paid or so much as was overpaid, the Court held ho -was entitled to re- 
cover.^ 

Refusal to pay over monies as directed by principal— He will also 
be liable if he refu>se to pay over to third parties monies directed to be paid to 
them by Ms principal. Thus in Fatomi v. Qam})helU where one Calvo appointed 
the defendant his agent to receive payment in Mexico of the proceeds of the 
cargoes of a ship of which Calvo was the owner. The defendant received 
notice from the plaintiff that Calvo had assigned to him all the sums of money 
that might be due and owing or received on account of the said slop j and in 
pursuance of this notice, the defendant paid over to the plaintiff, from time to 
time, considerable sums of money. Subsequently the defendant was informed 
by Calvo that he had made a composition with his creditors, and amongst 

^ Ind, Coxitr,, Act, s. 72. 

^ Ind. Contr. Act, s. 15. 

® Snowden v. Daw, 1 Taunt, 359. ^Bee algo M^Uer r. Am, 1 Selw. N. P,, 92, 

* Smith V. Slea^p, 12 M, & W., 686, ' 

‘ iaM.*w,27{r. 
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them with the plaintif, and at Calvo’s request, the defendant sent him an 
account of the sums he had paid to the plaintiff. Subsequently the defendant 
received from his agents abroad a bill of exchange for £733 drawn by them 
against the amount of a dividend on the value of a cargo of the same ship, and 
thereupon the defendant wrote to the plaintiff, stating that he should hold the 
same at his disposal, in virtue of the assignment, and also to Calvo, informing 
him that he should deliver the proceeds of the hill to the plaintiff' when it 
became due. Subsequently the defendant received a letter from Calvo, in 
which, after stating that the plaintiff had been overpaid his debt, he expressly 
prohibited the defendant from paying* over the amount of tlie bill, or any 
monies whatever to the plaintiff. The bill became due, and the defendant 
accordingly retained the proceeds in his hands, and icfused to pay them over 
to the plaintiff, who in consequence sued him for money had and received to 
recover the amount thereof. A summons was taken out calling upon the plain- 
tiff to interplead ; but the Court refused to make any order, on the ground that 
Calvo was a foreigner out of the jurisdiction. Pai*ke B., said, '' This is not the 
case for an interpleader. The moment the defendant agreed to hold the bill 
for the plaintiff, it became his hill, just as if the defendant had paid him so 
much money.” But where the agent does not accept the agency he will not 
he liable to the appointees even if he receive the money, thus in Will lams v. 

where one Kelly who resided at the Cape of Good Hope remitted on 
England to the defendant his hanker in London, with directions to pay 
the amount of the hills in certain specified proportions to the plaintiff' and other 
creditors who would produce their letters of advice from him on the subject, 
and desiring the defendant to put upon the back of the respective bills the 
amount paid to each person, and to cancel each bill paid off'. The plaintiff, 
before the bills became due, gave notice to the defendant that he had received 
a letter from Kelly ordering payment of his debt out of the remittance, 
and offered an indemnity, if he (the defendant) would hand over one of sucli 
hills to him. The defendant refused so to do, or to act upon the letter 
written hy Kelly, although he admitted the receipt of it, and the identity 
of the plaintiff, and although he subsequently received the money upon the 
bills. The plaintiff thereupon sued the defendant for money had and received 
to his use, contending that by the receipt of the money, the defendant had 
irrevocably acceded to the appropriation of it, as directed in the letter of 
advice from Kelly. Lord Ellenhorough non-suited the plaintiff, considering 
that the defendant had renounced the terms mi vldch Ihe bilk were re- 
mitted before the money was actually received, and it was therefore only 
money had and received to the use of the remitter of the hills, but his 


» 14East,6B:g. 
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Lordship reserved tlie point. A rule was accordingly moved for to set aside 
tlie verdict. Lord Elleii])oimigli C. »} , said : — It will be observed that there 
is no absent on the pari of the defeudaiit to hold this money the purposes 
mentioned in the letter ; but on the contrary an express refusal to the creditor 
so to do. If, in order to coustitiite a prmiy between the plaint ill and the 
defendant as to the subject of this demand, an absent express or implied be 
necessary, the assent can in this case be only an implied one, and that too 
implied against the express dissent of the party to bo charged. By the act of 
receiving the bill, the defendant agreed to hold it till paid, and its conteuts when 
paid, for the use of the remitter. It is entire to the remitter to give, and 
countermand his own directions respecting the bill as often as he pleases, and 
the person to whom the bill is remitied nmy still hold the bill when recoiAmd, 
and its ainoant when received, for the use of the remitter himself, until by some 
engagement entered into by himself with the person who is the object of the 
remittance, he has precluded himself from so doing, and has appropriated 
the remittance to the use of such person. After such circumstance, lie cannot 
retract the consent lie may have once given, but is bound to hold it for the use 
of the appointee. If it be money had and rc'ceived for the use of the plaintiff 
under tlie orders which accompanied the remittance, it occurs as lit to be asked, 
when did it become so F It could not be so before the money was received on 
" the bill becoming duo; and at that instant, supposing the defendant had been 
robbed of the cash or notes in which the bill in question had been paid, or they 
had been burnt or lost by accident, who would have borne tiie loss thus occa- 
sioned. Surely the remitter Kelly, and not the plaintiff and his oilicn* creditors 
in Avho&e favour he had directed the application of the money according to their 
several proportions to be made. This appears to us to decide the question, for 
in all cases of specific property lost in tJie liands of an agent, where the agent is 
not himself responsible for the cause of the loss, the liability to bear the loss is 
the test and consequence of being the proiuietor, as the piincipal of Hiich agent ; 
...... Hero no agency for the plaintif ever commenced but warn repudiated by 

the defendant in the first instance. We arc of opinion there foio, that upon no 
principle of law can the defendant be said to stand in such privity in respect io 
the plaintiff:, as that the £200 claimed in this action can be said to have been 
money had and received to the plaintift*\s use.'' He will not, however, be liable to 
the origijaal remitter where tiierc has been no dired edgagemeui entei'oci into by 
him to hold the money for the use of others. Thus in Gobb v. Beehe^^ the plain- 
tiff Cobb being a defendant in an action at the suit of one Outbiish, and a Mr. 
Bally of Bochester, being Cobb's attorney, and the cbifendants Daily's agents 
in London, an order was made for staying proceedings on payment of debt and 
costs. Cobb paid money to DaHy for this purpose, upon which pally sent to 

^ 6 e B., me. 



TJABILITY OP AOENT TO THIRD PARTIES. 


891 


the defendants liis own cheque for £20, being somewhat moi'e than the debt and 
costs, directing them to pay the debt and costs . They acknowledged the receipt 
to Dally by letter, and said that the money should he applied accordingly. 
Afterwards they retained it in satisfaction of a balance of general account due to 
them fi’om Dally. Cobb then brought this action against them for money had 
and received, and at the trial it was found that the defendants knew the money 
remitted to them to be Cobb’s, and a verdict was taken for the plaintiff, subject 
to a motion to enter a nonsuit. On a rule rAsi being heard, it was said 
by Denman C. J., : “ If Cobb had transmitted the money dii’ect to the 
defendants, or if he had desired Dally to transmit to them specifically, 
and they had received it as from Cobb and not as from Dally, .doubtless 
they would have become Cobb’s agents, and accountable to him for the appro- 
pi'iation of it. But upon the evidence it appears that Cobb paid the money to 
Dally for the purpose of paying the debt and costs, but without any specific 
directions through what channel it was to be remitted. The money appears to 
have been mixed with Daily’s general funds ; and he sent to the defendants 
his own cheque ; he was at libei’ty to have sent the money through his bankers, 
or direct to Cutbush’s attorney, or through any channel which he ehose to 
select; and unless the person through whom he sent, be he who ho would, 
became, by the employment of Dally, the agent of Cobb, it seems difficult to 

contend that the defendants became so It it not pretended that an agent 

can delegate his authority, or that he can, by employing a third person to do 
the whole or any part of the business entrusted to him, make that thix'd poi'son 
an agent of the principal. But it is argued for the plaintiff, that Dally was 
merely the hand employed to forward the plaintiff’s money to the defendants, 
to be by them applied in pajunent of the debt and costs. If the facts warranted 
such a conclusion, doubtless this action might be maintained. But, as the facts 
shew that the plaintiffs employed Dally, and that Dally, and not the plaintiffs, 
employed the defendant, we are of opinion that no privity is established be- 
tween the plaintiff and defendants.” The rule for a nonsuit was therefore 
made absolute. 

Liability to third persons in tort. Liable for mis-feasance only.— 

The agent is liable to thii'd persons for mis-feasance only. The general lulo 
on this subject is stated by Holt C. J., in Law v. Cdton.^ “ A servant or 
deputy, quatenus such, cannot be charged for neglect, but the principal only 
shall 'be charged for it; but for a mis-feasance an action will lie against a 
deputy or servant, but not quafemts a deputy or servant, but as a wrong- 
doer.” It is, however, e.ssential to an action in tort that the act complained 
of should, under the circumstances, be legally wrongful as i egai ds the party 
complaining^ that is, must prejudicially affget him in some legal right ; 

» 12 Mod., 473, (488). 
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merely iliat ii, will, however directly, do him harm in hi.s interests, is noi 
enough.”’- Tf, tlicreforc, an agent while acting as such is gnilty of any 
mis-feasanco with reference to the property of third porsons,^ or if ho dispose 
of properly which may happen to )x' iu his hands, hut to which his pi-incipal 
has no title, or if in tlie coui-sc of his employment he he gnilty of any frand 
or misrepresentation ho will he liable to third persons for all damages Avhich 
they may sustain hy reason of such his tortious act, whether such acts have 
hecn done h(j7i,t Jlde hy command of his principal and for his hencfit,^ or at the 
mere Avill and for the henelit of the agent himself.^ 

Liability of agent where both he and the person contracting with 
him are gnilty of fraud against his principal.—The Ex-King of Oude gave 
orders to one of his officers Sufdur Ally, to procure the erection of ceidain 
buildings; Sufdur Ally made over to Gassom Khan, who was also one of the 
Ex-King s officers, the contracting for a portion of tlie Avork. The conti’act foi* 
this portion of llie work was given a contractor, avIio alone signed the contract, 
it stipulating amongst other matters that Gassem was to he alloAved Rs. 20 000 
out of every Rs. 100,000 paid to the contracto}’. And hy another agreement 
between the contractor and the Ex-King who was unable to read, it was 
arranged that an amecn appointed hy Gassem should daily approve of the work 
done and reject any had wmrk or materi.ils. The contractor executed some 
portion of the work which was frequently checked and examined hy Gassem or his 
agents. Part of these works were rejected and rehnilt, hut before completion 
he was discharged from further perfonnance of tlie contract, and his accounts 
Avere made out and sealed hy Gassem. The contractor then sued the Ex-King, 
Sufdur Ally, and Gassem to obtain payment for the work done under the con-' 
tract, held that Gassem had not either by the terms of the contract or hy his 
siihsequeut conduct whilst acting on behalf of the Ex-King made himself per'- 
sonally liable ; and that the contx’aot was of such a description that the con- 
tractor was not entitled to a decree against the Ex-King or Sufdur Ally, as both 
Gassem and the contractor were parties to a fi-aud on the Ex-Kino-.e 

Liability of master of vessels.-The master of a merchanUhip is usually 
liahle for all acts of negligence or mis-feasanee on the part of the officers or crew 
of the vessel hy which the cargo or the property of others is damao-ed « And 
this is so as he and not the owners of the vessel has usually the poAver of 


^ Bogers v. Bajendro DiiU, 2 W. E., 51. 

^ V. Burn., 4 W. E., Eco. E., 1. 

® Mill V, Eawler, L. E., 10 Ex., 92. 

^ FerMnfi v. Sinith, 1 Wils, 328. 

« Ehogohan Ghunder Ben v. Badsa Ally, 1 Ind. Jar. 0. S. 103 
for misrepresentation see also ante, pages 383 to 385. 

« Maude and VoUoisk, 154, where Molloy, B. 2, 0. S, s. 13, is cited. 
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appointing his officers and Ms crew ‘but in sncli cases as lie has not that power 
it is probable that he would not "be liable ; for it is on the ground that a cap- 
tain of a man-of-war has not the power of appointing his officers and crew, that 
he is not held liable for their mis-feasance or negligence.^ But it has been held 
that the master of a merchant ship is not liable for trespass committed mlfully 
by his crew, that is to say, that where a member of his crew lias done a wilful act 
of injury to another ship without the direction or privity of the master, the 
latter is not chargeable.^ 

Liability for false and fraudulent statements made with actual fraud. 
Liability for deceit. — Although the term action for deceit is not one made 
use of in India j yet there is no donbt a suit for damages would lie, in the nature 
of an action of deceit, against an agent for making a false and fraudulent state- 
ment whereby a third person is induced to enter into a transaction and so sus- 
tains damage. A distinction must, however, be drawn between such a suit, and 
one to set aside a contract for misrepresentation in the latter ease a plaintiff 
may succeed, although the misrepresentation was innocent; whereas on the 
other hand, the other class of suit is based on fraud and the fact that the plain- 
tiff was deceived to his prejudice. Such latter suits are usually brought when a 
transaction has been induced by fraud, but rescission of the contract is not 
competent to the party defrauded for some reason or another, e. g,^ amongst 
others, for the reason shewn in Peeh v, Derry, ^ a case next to be referred to 
It is true that s. 238 of the Contract Act, enacts that mispresentations and 
frauds by agents acting in the course of their business for their principal 
renders a contract so obtained voidable at the option of the persons defrauded ; 
but this would not prevent an agent being liable in tort for his action. A case 
of considerable importance (in which most of the authorities are referred to) 
on the question of the liability of directors for misrepresentation in an action 
of deceit is that of Peeh v, Derry, ^ where it was held in the Court of Appeal^ 
that a person was liable in an action for damages if he made a false statement 
which, though he did not know it to be false, he had no reasonable ground for 
believing it to be true. The House of Lords'^' displaced that view of the law 
and laid down that the Court is to be governed by the old rules as to an action 
of deceit, so that to make a person liable in such an action two things are 
necessary, viz,, the statement must be false, and must be made dishonestly. 
So that if a statement is untrue in fact, but believed to be true, though without 
any reasonable grounds for such belief, no action for deceit will lie. In that 
case the directors of a Tramway Company issued a prospectus bearing at 

Jjane v. QottoTh, 12 Mod., <489. ® L. E., 37 Ok. B., 541. 

® Nicholson V. 3£ouncoy, 15 East, 384. ® b. R., 37 Ck, B., 541. 

« Bowcher v. NoUstfom, 1 Taunt, 668. b. R., 14 App^ €m ^ 

* Ind. Oontr. Act, s. 238 & s» 18. 
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its l:ieacl tho words ‘‘Incorporated by Special Act of Parliment 4 r> and 
46 Vic. aiitlion^iin^ tbo use of steam or otluo* motive ponco*/' tincl sin Ling 
in ilic body of tlie prospectus, one great feature of tliih mulertaking, to 
whieli considerable iiiiportanco slioiiUl ho aitaeliecl, is that by tlio Special 
x\ct of Parliament obtained, tlie Company lias tlie right to use steam 
01 * inecluiiiiiml motive power instead of horses,” and fimilum meiiiioning ‘'tho 
iinnsually favmiirablo conditions as to motive power open to tho Conipanj.” 
Blit in reality the Special Act antliorized tho use of steam po%Yer or other 
inecliaiiicai power only with the consent of tho Board of Trade, and vSiibject 
to periodical 1*6110^^^1 of suck consent, and also with the consent of two local 
corporations, and subject to Hitch conditions as iliey might prescribe. At tlie 
time the pimspectas was issued there was fair and reasonable expectation that 
all those consentH would be given, but none of them had been given. The plain- 
till took shares on the faith of this prospectus, and staled in his evidemee that 
ho was indaced to take them by tho statement that tho Company had the right 
to use steam power, and also by his knowledge of, and interest in the locality, 
and his confidence in the character of tho directors. The Board of Trade refused 
their sanction to tho use of steam power and tho Company was wound up. The 
plaintiff commenced an action to set aside the purchase, which was, liowevcr, 
prevented from being effectual, because the winding up petition of the Company 
was presented a few days before, he therefore brought an action against the 
directors claiming damages for their mi statement in the prospectus; it was 
held by the Court of appeal reversing the decision of Stirling J,, that the 
directors were liable for the mis-statement, as it was made without reasonable 
ground for their believing it ; but the decision of the Appellant Court was 
reversed by the House of Lords. It will be well, as the case in the Appeal 
Court sums up most of the authorities, to give an insight into the law laid 
down as to what is necessary to found an action for deceit, for the law as laid 
down was not disputed in any of tho Couris. 

Ofinxou 0f the Judges in Peek t. Derry as to the requisites for an 
action for damages for deceit.— Stirling J., in the Court of first instance, 
stated the law on the subject to be as follows ; he said : — “ In order that the 
person who bringer it (an action of deceit) may be able to maintain it, he must 
prove several things. First of all, complaining* as he does of a statement which 
h© says is untrue, he must prove that the persons w’^hoin lie sues, actually made 
or are responsible for that statement. Secondly, he must show that that state- 
ment is untrue iti fact. Thirdly, he must shew more than that, not merely that, 

bait that it is fraudulent Fourthly, he must prove that he acted on that 

untrue representation, and that he has suffered damaged’ With regard to tho 
meaning of ^the word “ fraudulenV’ his Lordship said “ If a man makes a 
statement knowing it to be untrue, and believing it not to be true, iihere is no 
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quostioE that it is a fraud. If he makes a positive assertion without having any 
belief on the subject one way or the other, that is also fraud. But I think there 
are dicta which go to show that statements may be fraudulent which do not fall 
within any of these categories. Perhaps the law on that point is not quite 
settled yet. The difference of opinion may be very well illustrated by what 
was said by Lord Chelmsford, and by Lord Cranworth respectively in the 
well-known case of Western Bank of Scotland v. Adle,^ I do not think 

it necessary for me upon this occasion to consider which of these views, 
if they do in fact conflict, is the more accurate ...... and I propose to 

deal with this case upon the footing that I have goh to consider whe- 
ther the directors, assuming that they made a misrepresentation, had any 
reasonable grounds for making the statement whicli they did,” His Lordship 
then on the facts found that the directors thought that the Company with 
which they were connected, had the right to use steam, and fuidher that they 
entertained that belief on reasonable grounds, and came to the conclusion 
that their action was not fraudulent in any sense which would render them 
liable for an action of deceit. On appeal Lord Justice Cotton stated the law 
with regard to an action for deceit, and the circumstances under which a defen- 
dant would be made liable, as follows : — Where a man makes a statement 
to be acted upon by others which is false, and w^hich is known by him 
to be false, or is made by him recklessly, or without care whether it is « 
true or false, that is, without any reasonable ground for believing if to 
be true, he is liable in an action of deceit at the suit of auy one to 
whom it was addressed, and who was materially induced by the mis-state- 
ment to do an act to his pi^ejudice.” On the question as to whether 
in order to make a man liable in an action of deceit, which is grounded 
on fraud, it must be made out that the person making the statement was 
fraudulent in so making it. His Lordship after referring* to Edyington v« 
Fitzviauricef and Weir v. Bellf^ said ; “ I do not propose to enter into a 
discussion as to whether legal fraud is a happy expression, it is not one which 
I should adopt j but the question is, whether there is not a duty on the part of 
those who make statements to be acted upon by others, and whether there is not 
a right in those persons to whom the statements are made. In my opinion there 
is a duty. When a man makes statements which he desires that others should 

act upon, especially when they are in a prospectus intended to be circulated 

among the public in order to induce them to take shares — in my opinion there 
10 a duty cast upon the director or other person who makes those statements 
to take care that there are no expressions in them which, in fact, are false : 
to take care that he has reasonable ground for the material statements which 

« 

* t. B., ! H. L. Seb., m, ISl. * L. S., 29 Ok. D., 482. * L. B., 3 Bx. D., ©8 
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are contained in tliat document wHch lie prepares and circulates for tlie 
very purpose of its being acted upon by others. And altliougb, in my opi- 
mon, it is not necessary that there should be what I call fraud, yet in these 
actions, according to my view of the law, there must be a departure fi'oin 
duty, and in my opinion when a man makes an untrue statement with 
an intention that it shall be acted upon without any reasonable ground for 
believing that statement to be true, he makes default in a duty which was 
thrown upon him from the position he has taken upon himself, and he violates 
the right which those to whom he makes the statement have to have time 
statements only made to them. And I should say that when a man makes 
a false statement to induce others to act upon it, without reasonable ground 
to suppose it to be true, and without taking care to ascertain whether it 
is true, he is liable civilly as much as a person who commits what is usually 
called fraud, and tells an untruth knowing it to be an untrutli.” On the facts 
his Lordsbip found that the statements in the prospectus were false ; and that 
the directors had no reasonable gTound for believing the statements to be true. 
On the question as to whether the plaintiff was induced by this statement to 
take shares, his Lordship held fchat it was not necessary that the mis-statement 
should be the motive, in the sense of the only motive, the only inducement to 
the party who has acted to his prejudice so to act. It is quite sufficient if the 
statement is a material inducement to the party to act upon it.’’ Sir J. Hannon 
expressed the law to be : — If a man takes upon himself to assert a thing to be 
true, which he does not know to be true, and has no reasonable ground to believe 
it to be true in order to induce another to act upon the assei'tion, who does so 
act and is thereby damnified, the person so damnified is entitled to maintain an 
action for deceit.” And on the facts his Lordship held that the plaintiff had 
made out his case. Lord Justice Lopes expressed the principle of law governing 
this class of cases to be that, “ if a person makes to another a material and 
definite statement of a fact which is false, intending that person to rely upon it, 
and he does rely upon it, and is thereby damaged, then the person making the 
statement is liable to make compensation to the pei-son to whom it is made— first, 
if it is false to the knowledge of the person making it ; secondly, if it is untrue 
in fact and not believed to be true by the person making it ; thirdly, if it is 
untrue in fact and is made recklessly, for instance without any knowledge on the 
subject, and without taking the trouble to ascertain if it is true or false ; fourthly, 
if it is untrue in fact but believed to be true, but without any reasonable gTOunds 
for such belief,” and in applying those principles to the case his Lordship found 
in favour of the plaintiff. In the House of Lords, ^ the decision of the Coui*t of 
Appeal was reversed, it being held that an action of deceit will not He merely 


3)erry v, L. B , 14 1pp. M7. 
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for a false stalemenl, eaivlessly mado, but honestly believed to be true ; and 
that till re iiHisi i,,. aoinul IVand. Their Lordships adopting the first three de- 
finiiioiK of fr.tiul a- givv u by Lo)k‘s J. in the Court of Appeal, but discarding the 
foiirtii. Thi, dcidmi of the llouso of Lords has been followed in the case of 
A7 /s’b /• V. a .// 1 in w bifh Lopos L. J., reads the opinions of the learned Lords in 
Jhirij V. to bo that tin' jiiaccuracy of a statement, however unreason- 

abb', il bont'st and hoitti jith ^ will not support an action for deceit, because it does 
Bofc font. nil n4H‘fW'Nary nleiiK^ni ol dishonesty. 

k director is not liable for fraud of a co-director or of any other 
agent of a Company unless he has authormed it.~As a general rule one 
is lit ft nspnii'-ihhi for tlie acts of another agent nnless he does some- 
thtiiti' l>y uhieli Im' iiiakiN liiniMdF a principal in the fratid.^ Tims a director of a 
Ctii!ip:uiy ’h !io! Hahlc ior a iVaiul, such as the issue of a fraudulent prospectus 
oi‘ ilic tkaopaii) by his co-directors, or by any other agent of the 

Company, anhs-. he has either expressly authorized or tacitly permitted its 
coiiuiiis''HnL Fiy d., said: ''I conceive the general law to be this, that the 
peFhOus fcsiHm^ible iur a fraud arc of two classes. First, the actual perpe- 
tiMltnvs of the fra mb Uk' authors of it, the agents who commit it, the parties to 
it, tisoM* wlio cnmnir eu ii, wiio cither do something to produce the fraudulent 
reHuli, or ab'^taiu f 1*001 doing something, which they are under an obligation to 
the ih'ceivcMl |ii/rsou to tio in oi'der to prevent fraud. Secondly, the principal 
for wliofii au agonl in the performance of bis duties as agent commits the fraud 
is also responsi!)Ie. Bui as a general rule, I think that one agent is not responsi- 
ble for tlm acts of aiiothor agent, unless he does something by which he makes 
bimHoif a pniit'lpal in the fraud. Buthewillbeheldliableifwhilsthisin- 
foriiiatioii or knowlcflge is the same as that of his co-directors, he authorizes 
the i^hiio of a proHpw’fus, knowing that one giving the whole truth could not be 
isBiiml, hh in Hurii rase he ennnot be heard to say that he has not taken part in 
issuing the prospref ns,^ 

Iiiabilifcy of agent for Coaversion.—The agent is also liable to third 
persons for coiivrrhiau, which is a pure tort, and may be defined as a wrong 
done by au iiminthorizcd act which deprives another of Ms pi’operty perman- 
enilj or for au iiidofunte Actual dealing with another s goods as 

owner for how'cvor short a time, and however limited a purpose, is conversion;® 
and it makes no dificmence that such act is done under a mistaken but honest 


^ I 1 , 4S Clr n., 4S6. 

* CanjiH V. Bmi&r, h, R.j 10 Oh. B., 502, (513). 

* CargiU v. Bow^r, K Oh. D., 602. 

^ B$$k V. GmrmBg, h. li, 6 1. & I. App. Cas., 878. Kerr on frauds, 410. 

* P«f Sm^wdl B. BUH v. Baft, L. B., 9 Ex., 86, (^9). 

« Mdlwm ?. FmUr, L. E.> 7 H. 757. Bollock on Torts, 290. 
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and even reasonaWe suspicion of being lawfully entitled,^ or oven with, the 
mtention of benefitting the true owner.^ As to whether a mere ministcTial 
dealing with goods at the request of an apparent owner who has control of 
them amounts to a conyersion see Hollins v. Fowler.^ 

Liability of innocent agent for conversion.—Whcre the act of the 
agent in intermeddling with property is obviously wroiighilj if the principal 
is not the true owner or has not his authority, the agent is not protected from 
liability, but if he is an innocent agent, ho must look to his principal for indem- 
nity ; but where the act of an innocent agent is not obviously wi'ongful, if the 
principal is not the owner and has not his authority, there the agent is exeasod. 
Thus in McFutire v. Potter and Gompany,^ the defendants insurance brokers 
in London effected for one Grey, a shipowner in Dublin, iasurance upon the 
hull and chartered freight of one of his ships, which ship was subseqiionily lost. 
Shortly after this loss Grey was adjudicated bankrupt ; and the plaintiffs, who 
were his official assignees, hecamo the assignees of his estate. After the 
adjudication Grey instructed the defendants to collect from the insurance office 
and to forward to him the insurance monies due upon the policies ; this was 
done by the defendants in due course, they having had no notice that Grey had been 
adjudicated a bankrupt. The plaintiffs as assignees of Grey’s estate sued the 
defendants to recover the money so paid over to Grey ; Cave »!., held that the 
defendants were liable, the plaintiffs’ title having become complete upon adjudica- 
tion. In the case of Fowler v. Hollim^^ the plaintiffs sued the defendants who 
were cotton brokers to recover the value of 13 bales of cotton. The cotton wms 
fraudulently bought by one Bayley from the plaintiffs’ brokers ; and the defen- 
dants without notice of any fraud bought in their own names, as principals, this 
cotton from Bayley, informing Bayley that they would disclose the names of 
their principals in the coui'se of the day, which they did ; the defendants subse- 
quently sold it to Michols and Company, at the same price at which they had 
bought it, charging a commission. The defendants obtained a delivery order 
from Bayley, took deliveiy of the cotton and despatched it to Michols and Com- 
pany who turned it into yarn. The defendants in buying the cotton were 
intendingto act as brokers for Michols and Company. The plaintiffs sued the 
defendants for the price ; the jury found that they had dealt witli tlio goods as 
agents for principals, and Willes J., directed a verdict to be cntcj'cd for ihe de- 
fendants, reserving leave to the plaintiffs to move to enter the verdict for thorn. 
A rule was obtained and was made absolute. On appeal the Judges were equally 

* Mollim V. Fowler^ L- E., 7 H. L , 757. Pollock on Torts, 290. 

* Per Bramwell JS, Eiort v. Bott, L, E., 9 Ex., 86, (89). 

» L, E., 7 H. L., at p. 766. 

^ h. E., 22 Q. B. D., 438. 

® U K, f Q, B., 616. 
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divided m opinion and the iudgment of the Court below stood affirmed. Martin 
Chaunell and Cleasby B. B., affirming the judgment of the Court helow, Kelly 
0. B., Byles and Brett J. J., dissenting. The Court therefore held that the defen- 
dants were liable in trover for the price of the cotton. Mr. Justice Brett, was of 
opinion, that a broker, who acting only as such, negotiates a bargain of purchase 
and sale and passes a delivery order is not thereby guilty of a conversion so as to 
be liable m an action for trover, and that the asportation of the cotton from the 
wharehouse to the station of despatch being without reference or intention as to 
whose was the property in the cotton, was not a conversion. Martin and 
Clianncll B. B., considered that it was well settled that the assumption and 
exercise of dominion, (asportation being an exercise of dominion) over a chattel 
inconsistent with the title and general dominion which the true owner ha.s in 
and over it, is a conversion, and that it was immaterial wdiether the act done 
was for the use of the defendant himself, or of a third person, and that anv 
ono who deals wrongfully with the goods of another is equally liable whether 
he be principal or agent. Cleasly B., was of opinion that as the real principals 
were not disclosed at the time the bai'gain was made, the defendants neces.sarily 
became the parties to the contract until the real principals being ascertained 
were adopted by the sellers, and by their dealing with the cotton became liable for 
a conversion. Kelly 0. B., and Byles J., considered the defendants were not 
guilty of conversion, inasmuch as they had acted only as brokers, and had 
exercised no dominion over the cotton in their own right and for their own bene- 
fit. Kelly 0. B., on this point said j “ It is true that a conversion has been cor- 
rectly defined to be the exercising of dominion over property inconsistent with 
the title of the owner. But justice, expediency, public policy and common sense 
have inti'odueed exceptions or qualifications to this doctrine. A carrier, who 
delivers a quantity of merchandise to one who claims and i-ecoivos it as owner, 
a packer who packs and prepares for shipment and actually ships and consigns 
goods to one who receives and deals vdth them as his oivn, exercises dominion 
over them adversely to, and inconsistent with, the rights of the true owmer. 
Why then should not a broker, who interferes in the transfer of goodis, not in 
his own right or on his own account, or claiming them as his own, but as the 
medium only between the vendor and purchaser, deriving no benefit from the 
transaction except his commission, be held equally within the exception which 
has been applied to carriers and packers ? Considering the vast number and 
variety of the transactions effected, and the immense amount of property dealt 
with by brokers acting in the ordinary and accustomed course of business in 
London and Liverpool, and other great commercial towns, it seems most un- 
reasonable and unjust that they should be bound to enquire into the titles of ail 
the sellers of all the merchandises in respect §f which they negoeiate contracts 
as brokers, or incur the risk of being compelled to make good the value to 
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some Tiaknowii owners, wlio Iiaye been improyident enongb to part witli tliem 
to a dislionest person in wbom they bave reposed a misplaced confidence, Tlien 
can it make any difference that the broker, acting under a drl rmiere commis.sion, 
or otherwise, as by contracting for an unnamed principal, makes himself peisoiially 
liable ? I think not, and that he must be still treated as an agent only on 
the ground that the defendants here have acted as brokers and brokms only, and 
have exercised no dominion over these goods in their own right and for their 
own benefit, I am of opinion that they are not guilty o! a conversion;’ The 
case went np to the House of Lords^ where the jadginent of the Qiimis Boncli 
was affirmed. The question, however, referred to by Chief Baron Kelly as to the 
defendants being brokers, and for that reason being not guilty of eoiircrsfoii, was 
not decided, as their Lordships considered that the finding of the jury that the 
cotton was bought by the defendants as agents in the course of their business as 
brokers, and that they had dealt with it only as agents to their principals’ 
should be explained, as the facts of the case shewed that the defendant's had at 
the time of the purchase no instructions from principals to makc^ a purcdiase, 
but made it believing that it would be acceptable to persons for whom tiny 
often acted as brokers, but 'vsrho wei*e not bound to adopt the purchase, and who, 
if there arose ary difference as to terms, could not have insivsted on the pimdiase, 
and therefore that they, although ordinarily acting as brokers, had made ibem- 
selves liable to be treated as principals and to answer in trover to the X'eal 
owners of the goods. 

Appropriation where there is a dispute—An agent has been held 
liable for conversion, who received into his godowns certain goods belonging to 
tbe plaintiff in charge of his the plaintiff’s servant, concerning which there was 
a dispute between the plaintiff’s agent and one B, of which circumstance 
the agent receiving the goods was aware, and he having advanced money to B 
on the security of such goods, subsequently received back the advance and deli- 
vered the goods to B who sold and delivered them to a purchaser with the 
knowledge of Kelly, notwithstanding the objection of the plaintiff’s servant.® 
Measure of damages for conversion.— The measure of damages in 
cases of conversion is in most cases the full value of the goods of which the 
plaintiff has been deprived ; or the return of the goods themselves, and, 
possibly, damages for the loss of ownership in the meantime. On thiKS point 
the case of the Bombay Burmah Trading Company v. Mirm Mahomed 
may be cited; there the plaintiff had obtained from the Burmese Government 
a right to fell trees in the Kingyan forest, and to take the timber by river 

^ L. E,7H. L.,757. 

2 Anunt Tass v. Kellij, 1 N. W. P., Pt. VII, 107, ed. 1873, 194. 

« I, L. B. 4 Calc., 116. See al^ on the measure of damages Sasum> Kasam Y* Qoma 
Jadavjij 5 Bom. H. 0. (0., C.) 140. 
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to Tifhii^ooti ; at RiiBseqiiont date t\Yo other persons, agents of the defendants^ 
ohtaineci a concmTent right to fell and export timber, and shortly after that? 
obtained a monopoly for four years to export timber from the Mngyan forest ; 
ibis grant was, liowever, not to come into operation until fonr months after it 
was granti^cl : Tlu3 plaintiff alleged that hetwoon the date of the g 3 '‘ant and the 
time when if eaiue into operation, he had a large quantity of logs Felled, which 
lie* wmilci linYi‘ been able {o hare ex]H)rtecl to Rangoon before the expiry of the 
1» monihs. but ihai he was forcnbly prcventt‘d by the defendants^ agents from so 
doing; Olid Hii1)HtH|nenfly h(‘ discovered n number of the logs marked with his 
mark ai an inf eniiediate station btd ween the forest and Rangoon in the posses- 
Hion of file di‘fcmdanls’ agrnts; the Recorder of Rangoon gave the plaintiff a 
dtHTee giviiigas damages the Full value of each of the logs as at the sale price 
af‘ Rangoon. Their Lordships of t.he Privy Omineil however held that the claim 
was fo]‘ a (‘onversion of the timber at the intiTmcdiate station, and that although 
tl might be right to take tln^ value of the logs at Rangoon, which rraB the princi- 
pal if not the only markfd for tlnmn as the basis of (^alenlation, yet from the 
ptice at whi<‘h the plaiidifT (muld have sold them, there ninst bo deducted what 
il would hare cmsl him to bring tliem to th(‘ mailcet, which principle of esti- 
mntmg the* duinagi* was in tnsmnlance with .¥mv/f/a v. PowellJ 

Ordinary and special damage.— The principle ns to damages ordinarily 
applicnl to an actum of toil is ilmt th(‘ plaintiff is never precluded from recover- 
ing ordiimiy damages by n*ason of his failing to prove the special damage ho 
has laid, unless the s|H‘ciai damage is the gist of the action.^ 

Liability of joint tort feasors in trespass. — A toit may bo the reault of 
eoneerlisl athimi on iin^ part of several, and wdieiH^ there has been this concerted 
anion the pari its put ors in the injury are called joint tort feasorg. The liability 
in rcKprsd of il is said to be j<rini and Kt‘veral, and the plaintiff m entitled to 
r(‘coVim damages ftmn any or all of them.^ Tluis wdiere one Rani Shamagnndari 
Dcdn had obtained a dtsunn' for khus possesskm of a share in a certain ssomiudari 
niid refused to recogni7w the rytd s wdnnu the farinerg under her co-sharerg had 
sc*ti!ed im theeslate; and the Ranrs servants cut and carried tho crops on the 
lands erdlivaiefiby these ryols; in an a<ff ion brought by tlioryotB agaiiist the 
Ratii mul her servants for damages, the lower Court held both the Raul md 
lu»r ficuw'nniH lo be lja1)!e, the servants being ilio netual perpotratorg doing 
the act ill furtherance of her kimwn wishes and for her benefit. On appeal by 
flm fiaui only, Cilovei* d., held that the Rani was liable for the acts of her 
servant which were done in furthiunineo of her known wJshea and for her 
bimelH, whilst Loch J., ludd that the cnitiuig and carrying was beyond the 

^ L li, S q, B., 278. 

* Ifeli'ttm ?. Gohif Dw, S W. H. P. C.» 9L * 

• Figgoii on Torte, p, 47, 
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ordinary BCbpe of the servaiit*s duty, and that unloRs it could Ik‘ that the 

Bani ordered or ratified those acts, she was not liable, but eonsiderecl i hat the 
oirouni stances of the case gave rise to a strong presumption that ihe ucds wore 
done with her knowledge, wdiich was not rebutted, and tluu'efore that ilie Rani 
was rightly held to have been liable with her servants^ 

Liability of public agent, an officer, for wrongful act.— The liability 
of a public agent to third parties in tort, appeal's to bc‘ tbe same ns that of aiiy 
other agent; that is to say, he will be liable when acting oiiiside the scopes of 
Ms employment. In the case of Ahdoola hiti Shaik Alh^ v. a public 

officer, the Senior ISTaval Officer at Aden, and a lieutenant in tbo Indian Marine 
Service were held liable for the hurning of a ship. Tlie facts of tbe case wun*e 
as follows : — The “ Futteh Rahoman ” owned hy the plaintiff, a ineechant of 
Muscat, left Bombay with a valuable cargo bound for Aden and JtsldalL 
When nearing Aden she ran on a sandbank, and was In fatboms of 
water, but sustained no damage from the accident. The ‘Mjady Canning a 
steamer belonging to the Indian Havy, arrived on the scene under the 
charge of Lieutenant Peevor; Lieutenant Peevor, sent a midshipman named 
Armstrong with instructions how to act ; Armstrong transferred the crow of 
the stranded vessel to the Lady Canning, and informed the crew, that it was his 
intention to burn the ship, they, however, remonstrated, but no utfention 
^ was paid to them and the ship was burnt to the water’s edge. Ail this 
was dona in pursuance of instructions from Captain Stevens who was then 
the Senior lllaval Officer at Aden, and who had seen the signal of the 
ship in distress, and had therefore directed Lieutenant Peevor, to proceed 
to her assistance, with the following written instnidions : On receipt 

of this if it is practicable in the present state of your engines, you will 
proceed, with all despatch along shore to the eastward to render assis- 
tance to ...... a ship in distress. You will in all eniergcncies ad as your 

discretion and judgment direct. ...... You of course will have the entij'c 

direction of affairs, as you alone are responsible.” At the same titnc Captain 
Stevens sent the following demi-official letter to Lieutenant Peevor. My dear 
Peevor,— Watson will go with you, he will tell you all he ki^ows. As the Vi^ssol 
may he plundered, your object will be first to get all the erew safe, their 
property (private) and their cargo. Be cautious in embroiling yourself with tlm 
Arabs. You might anchor close enough to cover the -vyreck with your guns 
till timops arrive from Aden along shore : thus a good deal of property and 
cargo might be saved and the ship got off. After getting all you can, I should 
think that the. wreck ought to he burnt ; but all is left to your discretion and 

* Bani Shamas'mdari Sahi v. Dukhu Randal, 2 B. L. R. (A, 0. J.), 228. 

* aiuid. Jur.O. S., 17. . 
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judgment, Tlie sliip was burnt to the water's edge, and the wreck and 

cargo were sold by the assistant Political Besideiit at Aden, realising Bs. 
18,300, Captain Stov^ens approved of the acts of his subordinate Peevor, and 
he wrote a letter to Captain Playfair in "sykich he referred to the burning of 
the ship, and ill which ho said, ‘‘of which measure 1 entirely appxwe," The 
act resulted in great loss to the plaintiff, and was wholly unjustifiable, Oom- 
modore Wellesley, the Coimnauder-in-Oliiof of tlie Indian Kavy wrote a minute 
in "which lie stated, ‘‘ 1 am of ojiiniou that, putting aside the question of whether 
the setting fire to tlu^ vessel was justifiable, the responsibility for its having 
been clone (buint) rests entirely upon Captain Stevens and not upon Lieutenant 
Pee\'or and those mulm* lus orders. The deiai-ollicial note of Captain Stevens^ 
the Senior Xavai Ofiiciu* to Ijicutenant Peevor, which must be considered in 
the light of an official document, pointed out in detail the stops wdiick it wnuld 
be desirable to pursuo,” The Go\crnment passed a rcsolutiou on the subject, 
which contaiiied amongni other matters, the following sentence “all Com- 
modore Woilesley’H o1)Hervaiions a]>pear just.” The plaintiff sued Captain 
Stevens and Lieutenant Peevor claiming Bs, 25,000 as damages. Arnould J., 
on fclioBt^ facts held tluit tlie captain by the (‘xprosHions used in the demi-official 
letter had rendered himself lia})lc as principal and that his Lieutenant as the agent 
directly couccined in cauHing the burning of the ship was also liable to the 
ownors for the damage occasioned, I have not, bowever, boon able to obtain 
the full report of this judgment, and whether the Senior Naval Officer is said to 
have been liable (otherwise than by adopting the act of the Lieutenant) is not 
clear, it would however seem that in accordance with the English law,^ lie ■would 
not have Iwen litiblo unless ho had the pownr of appointing the Lieutenant as 
his officer, and it is probable that he had this power, as h© appears to have been 
head of his department and not merely the Captain of the vessel. Where 
“ public officers ” are sued in tort they arc entitled to notice of suit under 8 * 424 
of the Civil Procedure Codo.^ 

IiiaMlity of Judicial offlcers.—lt is a principle of law, which has been 
introduced into this country by Statute, that no action will lie against a judicial 
officer ; tills rule is one in which the public aro deeply interestod, and which in- 
deed exists for their benefit, and was Ovstablished in order to secure the imdepen- 
denco of sueh oilicers, and prevent their being harassed by vexatious. actions,® 
This freedom from action and question at the suit of an individual is given by tlie 
law to the Judges, not so much for theix' own sake as for tho sake of the public, 
and for tho advancement of justice, that being free from actions they may bo free 

* Mkholmn r, Mmncefj^ 15 Iksi, S84 

* Shafmhmia Bhahamhah v, i.^h. E., ^ Oalo., 499. 

* Bee v. Blmkhum^ 8 B. & S.j 576. 



ia tliouglit and indcpeiidcnt in jadgmeut, us ail nlio tu ndiiiimMer Jiistic^e 
ouglit to bed Under 21 Geo, 111, c. 70, s. 24, it was eonsitUnvii reu^uiiuhle to 
render ProTiiicial Magistrates, Native and Bjatisli subjects, nioie sufo in tke 
execution of tlieir office, and it was tlierefore enacted that iiu iu*tinu for \\ruiit; or 
injury stall lie in tlie Saprome Court against any person wlsiisuinti* e,\ti(‘i^i!ig 
a Judicial office in tlio country Courts, for any jiidgineni, or onler of ilie 

said Court, nor against any person for any act done by or hy virtue of ilu* ordiu* of 
tlie said Court* But in case o! an Inforniaiion ixiicnded to be brought or iiiommI 
for against any sncli officer or magistrate for any corinpt act, no rule or oilier 
process sliould bo made or issued thereon until notice be given to the otiieer or 
magistrate, or left at bis usual place of abode, in writing, signed by I lu‘ party or 
his attorney. Snch notice to be one of one month when the person exercising such 
office resided within fifty miles of Calcutta, and of two and three luoiiths re- 
spectively, where snch officer resided beyond fifty and one hundred miles from Cal- 
cutta respectively. Under 37 Geo. HI, c. 142, s. 14, (an Act for iho better 
administration of Justice at Calcutta, Madras and Bombay, &c.), no action for 
wrong or injury shall bo brought against any person whatsoever exorcising 
a judicial office in any country Court, for any judgment, decree, or order of 
the said Court, or against any person for any act done by or in viriue of 
the order of the said Court ; and in case any Information is intench *d h) be 
^ brought against any such person or officer, the same shall bo biniiglii and 
proceeded in, in the same manner, and to all intents and purposes in the 
same form, and to the same effect, as such Informations arc directed to be 
proceeded in before the Supreme Court of J iidicaturo at Calcutta in Bengal 
by an Act passed in the twenty-first year of the reign of George 11J,c. 70, 
s. 25. And in the year 1850, the Goveinment of India by Act XVill of 
that year (an Act, providing for the protection of judicial officer^) enaeded 
that no Judge, Magistrate, Justice of the Peace, Collector or other person 
acting judicially shall be liable to be sued in any Civil Court, for any act done 
or ordered to be done by him in the discharge of his judicial duty, wheiimrot 
not wiMnihe limits of Ms pinsdioHoii, provided that ho at the time the act was 
done, in good faith, ^ believed himself to have jurisdiction to do or order the mi 
complained of; and further that no officer of any Oomt, or other pereoii, 
bound to execute the lawful warrants or orders of such persons above-mon- 
tioned acting judicially, should be liable to be sued in any Civil Court for 

* Garnett v. Jerrmd, 6 B. & G., (625), pet Lord Teuterden. 

In Ungland a Judgo of a Couri; of re cord is answerablo i or an act done by bis commuitd 
wben be bas no jurisdiction, and is not misinformed as to tho facts on wbicb jurisdic- 
tion depends. See Souldm v. Smith, 14 Q. B., 841, See also Lmvther v. Radnor, 3 
East, 113. * , 
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tko execution o£ any warrant or order • wliieli lie would be bound to execute, 
if witliiu ilie j iirisdictiou of tlio pe)\son ibsiiiug tlie same. And under Bengal 
Act, VII of 1880, R. 23, every Collector, Deputy Collector, Assistant Com- 
iiiissioiicr and Bxtra Assisiaut Ooinniissioner. and every sucli otEcer as is 
mentioned in soetioii 9 of that Act, acting in discliargc of bis duties under tliat 
xVct is deeiued to be a pe3*soii acting judicially uitliin tlie iiieaiiing of Act 
XVI li of 1850. ifc is to be assumed that a Coroner is a judieial oiEcor; the 
eig’liib section oi the CoruncJb Acf, (Act IV of 1871) clecbires that iiK{uiries 
lielcl by that oiiH*er are judicial {)roc(‘cdiugs, but such declaration is stated to 
be for the purpoM.‘s and within the meaning of s. 193 of llie Indian Penal Code. 
Ill England tlie (Jorojunds Court 1ms been held to be a Court of Re cord and no 
action will lie against a Coroner for turning a ptuson out of a room where ho is 
about to take an hujuisitiond 

But a Coinmanding Oilieer in Cantonments who under Act XXil of 18G4, 
had control and ilireciion of th(‘ jjuUce in the Cantoutnenis has been held not to 
be a judieial oilieer, utn! not to hav(‘ acted jiidieiuily in causing the arrest and 
examination of a person wlioiu be lauul jido believed to be dangerous by reason of 
iusiinit}, atid not if) be protected uuchu* xVet XVlll of 1850, foi* so proceeding.® 
The latest ease on this subjeef is that of v. l^am Lal^^ in which most of the 
authorities ou flu* subject are referred to; t}u*re, the plaintiff brought a suit 
against a ILigisi rate of the Erst class to recover damages for the sale by the 
defenduni of t*ertaiu boasts the property of the plaintiff on the allegation that 
the defendaiii had in bad faith and nudieiously, and without any Hiiffieieni eanse, 
illegally, and without auihoril j, sold the property in question before the date fixed 
for the sale, in execution of a sentence that HabHe(|uciiily on appeal was set aside. 
The Magistrate pleaiied that the sale was held uiuler s, 380 of the Criminal Pro- 
cedure Code, and that to save the <‘xpeiLse of inuintciumce the sale was held before 
the date fixed; and that he was protected under Act XVHI of 1850, It was 
found in the lower Court that the Magistrate liad not bedieved in good faith 
that he had jurisdiction to sell m he Inul done, and that he had not used duo 
earcj and aitentiou in the matter. The High Court held that the legislature in 
passing Act XVlil of IboO, liad presumably had in mind the deciBion of (/aider 
V. ihdfa/p and intentionally used iho word jurisdietion in the Bonse in which 
it had there been used by iho Privy Oouneii ; fm* as their Lordships of the High 
Court Buid R the ter in Jurisdiction in the coueduding paragraph (of tlie Act) 
were to be construed as rueaiiing authority or power to issiiwthe warrant in the 
particular matter and in the particular manucr or form in whidi it was issued^ the 

* goo darmii v, fi B. h 611 , 

* Bimlair 1. h, E., 0 Calc,, 641. 

* Caae deoided by Edge C. J., and Tyrrell J., (unu^nj soo Biomer^ 3rd fob.| 1890. 



406 


THE LAW OP AGENOT. 


#1 


officer or person executing the warrant would under the section obtain no greater 
protection than the law without the aid of Act XVIII of 1850, already afforded 

him The protection to such officer or person afforded hy that section was 

not against suits for executing lawful warrants or orders, hut against suits for 
executing warrants or orders which were not lawful, provided that such warrant 
or order was issued hy a judicial officer in a matter within his jurisdiction, and 
not merely in a matter in which such judicial officer had authority or power to 
issue the particular warrant.’’ And in the result their Lordships were of opinion 
that the defendant was in doing or ordering the act complained of to he done, 
acting in the discharge of his judicial duty within his jurisdiction as a Magistrate 
of the first class ; that under such circumstances the finding of fact that he did 
not in good faith believe himself to have jurisdiction to sell the plaintiff’s pro- 
perty in the manner be did, was immaterial ; and that the fact that he acted with 
gross and culpable irregularity did not deprive him of the protection afforded 
by Act XVIII of 1850. 



LEOTUEE XII. 


LIABILITY OF PRTFOTPAL TO THIRD PARTIES. 

PART I. LIABILITY IF COFTRACT. 

Liability of principal to third parties in contract, general rnlo — Where principal is disclosed 
—Where nndibclosed he is liable when discovered — Exception — As to whether principal 
when undisclosed is liable on negotiable iiistruniouts — Election by chird party to sue either 
principal or agent — Election must be made within a reasonable time*- What is evidence 
of election — As to what constitutes a binding election —Liability whore the principal is 
a merchant residing abroad — Prineipare linbility for apparent authority oi agent — 
PrincipaPs liability to have a claim of set*off made against him— Liability when he 
employ a an agent who cannot read— Liability of principal for mistakes of telegraph 
clerk— Whore the contract by agent is one of a different nature to that lie is employed 
to make — Liability of Stewards for acts of general managers— Lialiility of masters of 
ships in contract— Liability of Secretary of State in contract— Liability of principal for 
acts of feiib-ageni— Liability of principal for agent’s admissions— Principle on wliich such 
admiSBions are binding— The admission must have reference to the subject matter of the 
Jigency — Admissions by pleatlers — By partners— By a wife — Declarations of deceased 
agent when admissible— Liability of principal by reason of notice given to the agent— 
Actual notice— Cons trnotivo notice — Notice when effected as between principal and third 
parties — Whether the kiiowlodge must be material to the businehs transacted — Wheihor 
employment of a person by an agent to do a miniHtemI act constitiitos that person an 
agent so as to affect tlio principal with notice of his knowledge— Exception to ths general 
rule as to notice— Effect on purchaser i>f carelosaness in obtaining information— Notice 
in iiiBuranco emm, how far an assured is affected by information acquired by agent who is 
lud the agent through whom the policy is odoctod— Doctrine of notice ought not to be 
extoiided. 

Tlte liiiLility of the principal to third particf^ arif^oB out of the acts, eon 
iracis, and ijubcoikIiiH of hiR agent in the buBincsB of the agency tranBacted 
wilh Hueh third particB. Ho in, therefore, made liable for whatever the agent 
doen or Bays, whatever contraetH, reproBeniationg, or admiKsioiiB he makes, 
wliaievc>r negligenc*e he is gnilty of, and whaiover fraud or wrong he commits, 
provided ihe agent iris within the soopo of his apparent authority, and pro- 
vided i\ liability would attach to iho principal if lie "waB in the place of the 
agent.^ And the extent of the agent’s apparent authority in such cases, is, 
usually as betwi^en prineipjil and third parties, to bo moasnred by the extent of 
the agent’s usual employment. Ifirst, as to the principars liability in contract. 

■flTiere the principalis disclosed.— Where the name of the principal is 
disalosecl by the agent, the principal will be liable to third parties, if the agent 

• * WnmB m Pr, and 510, 
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has acted within the scope of his real or apparent antliority, and lias otherwise 
lawfully contracted with snch third party on his principal’s hehalfd Thus 
where a manih gomasta having complete control of an aratdari hiisiness “boiTOW- 
ed money on hehalf and in the name of his principal for the purposes of the hast* 
ness, it was held that the borrowing being an ordinary incident of the hnsiness, 
the principal was liable in a suit brought against the principal by the lender of 
the money Bat if the agent has not acted within the scope of his authority or 
apparent authority in the business of the agency, and the act done by the agent is 
one which is unnecessary for the principal’s business, the principal will not be 
held liable.^ Thus where the managing agents of the Baroe Tea Company had a 
general hanking account with the Oriental Bank, which account they were allow- 
ed to overdraw on having the overdraft properly secured. And undoi" the articles 
of Association of the Company the managing agents Messrs. Mchols and Company 
had power to draw, accept, endorse and negotiate on behalf of the Company all 
notes, drafts &c. as should he necessary for enabling them to cany on the busineSvS 
of the Company, arxl Nichols and Company purporting to act under this power 
drew a hill on the managing agents of the Company, which was aeeeptcxl by 
the Company, and endoi’sed by Nichols and Company to the Oriental Bank wim 
credited the amount to Nichols and Company’s general account ; and this amount 
was drawn ont by cheques drawn by Nichols and Company personally, without 
^ reference to the Bareo Tea Company, and there was no proof that tise money 
had been expended for the purposes of the Baree Tea Company, tlio Court held 
in a suit by the Bank against the Baree Tea Company that tlio latter were not 
liable on the bills as acceptors. Garth C. J,, said : — The question appears to 
be one of fact. Was the hill drawn and accepted for the purposes of the Com- 
pauy P or can we say upon the evidence that it was necessary for carrying on 
the business of the defendants Company that the bill should have been nego- 
tiated ? It has not been shewn that any of these sums were required for or 

expended upon the defendants’ Tea Garden, or were otherwise used for the pur- 
pose of the defendant Company even if the Es, 15,000, (the amount of tlio 

bill in question) had been paid into the hands of Nichols and Company instead of 
being applied by the plaintiffs in discharge of Nichols and Company’s private debt 
to them, I mnch doubt whether the defendants would he liable to pay the amount 
of the bills, unless it could be shown, which it certainly has not in this suit, that 
the money w^as really required for the purposes of the defendant Company ^ 

^ lud. Oontr. Act, ss* 2$0, 23S. Boghoohard^/al Mundur v. OhrUHan, 3 W, R., 123. 

2 Denohundhoo Shaw v. Kally Boss Boy, funrep ), App. No. 23 of 1887, decidoil by Pofin 
ram G. J., Wilsoii and Tottenham JJ., on the 24th November, 1887, 

® See post p. 421 “Liability to third persons for apparent anihority of the agent/ 
Machemie, Lyall v. Moses, 22 W#R., 166. 

^ Oriental Bank Corf oration v» Baree Tea Go*, I. L. B., 9 Calc., 880, * 
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And fiii’fclier tlie contract made by the a^entfor his principal^ in order to hind the 
laitor to ihirrl partiess, must bo ono which the principal not entitled to repudiate.^ 
Where the principal is undisclosed he is liable when discovered.— 
Although as has been point(‘d out in the lecture on the Liability of the Agent to 
third parties, the agent is presumed io have contracted personally when not 
disclosing bis principal, and is in snch cases prlmd fade liable on the contract 
yet inasiniKjh as the contract entered into by the agent is in reality that of the 
principal, it having ])eon made at his command, tlie pi’ineipal will, at the option 
of the third ])ersom when discovered, he liable io he sued on the contract.^ A 
t{'st of whether a person answ(nN to the detinition of an nndiselosed principal, and 
(‘an be sttecl as snch will bt^ fonnd in tlie ease of Fulied Klngdonh Mv^tual Bteam 
Hhi]) Com pan ji A'^^s'nciafioH v. NerlllC 

Exception to the rule.— This rule I hat an undiselosed principal when 
discovered is lia])ie to be sued at the election of the third person if such elec- 
Hon is made, as will be seen hereafter, within a reasonable time, is subject to 
this qnaliH(‘ation, r/r., tliai he will not be held liable if such third person has 
induced the principal io a<‘i upon the belief that the agent only would bo held 
liable^ This is math' (dear by the decision of Itfr. Justice Marriot in Premy'i 
Tnkandd'^ r. Jltiitliomji ManJIC theme the defmidant was a nmrehant residing in 
Dholera whose ag<‘nts in llomhay were* Moti (huiesh and hTarranji Kessawji, the 
latter of wdiom carried on busiiusss at Bombay iimhn* the name of Sunderji Kes- 
Howij, Moti (hinesh beiiig a sctwatit of the dtheiulants who used to purchase for 
the defendant unch'r dircc'tious from Snndcri Kessowji. A running account was 
k(‘pt between the defendant and his agents, in which the former was debited 
with the pri<‘e of goods pni^chascsl on his account, by the agents, and was cre- 
dited with the price of goods sold by the agents on his account, and with the 
amount of remittances wlncdi h<* sent to the agents from iiino to time. In ful- 
filment of orders receivinl from the dofeudant in March 1879, the ageiits bought 
from the plaintiff during the month of Maivh, three lots of eoeoaniits, w., 
20,000, 10, lilt), 101(1 26, ti2<> at certain raters, tlie ]mr(*hase-money io be paid on 
di‘!iv(‘i‘y. At the time of making the three sales, tin* ]>laintiff did not know and. 
had no reason to HUHpeet that Huiideii Kessowji was purchasing m agent, but 
camsidered him to he tlie piancipal in the trsmsadnon. The two first Iota of 
coeoaimts wot*e trans-shipped from the plaintiffs boats to tJie “ Lakemiprasad/^ 
and the third lot to th(‘ Lalsary for transport to Dbolem. The Lalsary '' 

» latl Coatr. Art, h. 215. See p, 309. 

« lad. Cemtr. Act, s. 230, para. 2, 

• lad, Oontr* Act, b. 233. * Furnmnandfm Jimnda^i^ v. Oormach^ L L. E., 6 Bom., S24, 

^ L. Ih, 19 q, B. IX, 110. 

* End. Conir. Act, s. 234. ^ 

^ fnmf frilmndm v. M(ttihowji Mttnjh 1* L. R., 4 Bom., 447, 
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filled from Bombay on tlic Slat Marcli, and on arnyal ni Diudera tlio clofonclaiit 
oMaiiied possession of tlic third lot of cocoannts. On iho Isi A]on! Hiindtiri 
Kessowji received from the defendant renuHiinces Miffincid to pay for all the 
cocoaimts and to leave a balance of Es. 1,727 to the credit of his aectJinit. Tlic‘si* 
remittances were niadeby tlie defendant in good faith, and were received by Bun- 
ilari Kessowji at a time when the plaintiff gave credit to Runtlari Kessrnvji and 
did not know of any one else to be charged witli the prii‘e of the eocoannts. On 
the 2nd April the firm of Snndari Kessowji stopped payment, and on the drd 
April the plaintiff, in consequence of tliis failure and the non-payment of tbc^ 
price of tlie cocoannts, trans-shipped the cocoannts from the LakhmipinKad 
into tlie Eamprasad.’^ These cocoannts were siibsequcmtly sold, and the 
proceeds of tlie sale deposited in the Bank of Bombay to abide the result of the 
suit. On the 4tli April, the plaintiff discovered that the (lOioulaat was Hit' 
principal in the transactions, and sued him to recovei* ilu' p]‘i(H3 of rlu^ ilut^e 
lots. The defendant denied that Snndari KessoAvji had anihorily to phnlgt* his 
credit, and contended that, having in good faith paid tlie agents prior lo I 1 h' 
institution of suit lie was not liable, Marriott A, held that the plainiilT nas 
entitled to recover ; and said : — The plaintiff claims to recover (the piaha^) from 
the defendant as the undisclosed principal in the tonsaeiion ; bat wheilo'r lu‘ 
is entitled to do so or not, depends npon the construeiion of ss. 2;U, and 

234 of the Contract} Act This section (231) provides with reference to tlH‘ 

assertion of rights by and against the undisclosed principal,— (1 ) that the prin- 
cipal of the agent making the contract, may require performance of flu* (‘mit.!‘ii(*t 
from the other contracting party ; and (2) that the other contracting party lias, 
against the principal, the same rights as he would have had against the agtmt, 
if the agent had been the principal. Then comes section 232, the 'prinei- 
par in this section is the principal of the agent. The eonclnding smitence fh* 
the section makes any other construction impossible. The section so const rned 
makes the right of the principal to require performance subject, to the rights 
and obligations existing between the agent and the other contracting paiiy, a ml 
thus qualifies the unlimited right of the principal, given by the Ist pcaiion 
of s. 231. It was argued for the defendant, that s. 232 as so construed, became 
a nullity, and is but a repetition of s. 231, and that the proper mode to (*oiiHtriic 
the section is to substitute the word former for principal, and that the sec- 
tion would then be consistent with the exception engrafted by English law on t!u^ 
personal liability of an undisclosed principal (Thompson v. Brnkopori} and 
Armstrong v. Stohes),^ mz,, that the right of the other contraciing party to hold 
the principal liable, is subject to the qualification, that the principal has not 
bond fide paid the agent, or that the state of the accounts between the principal 


^ 2 Sm, L. 0 , 7tlx Ed,, 30^. 


* u 7 Q. B., rm. 
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and agent lias not "been altcpecl to tlie prejadice of tlie principal. To arrive at 

this d(3Kired construction not only shoald I have, as suggested, to substitute tlio 

word t'ormor ” for principal,” bnt it would also be nccessaiy to alter the 

concluding sentence of the section, by substituting the word ‘ principal ^ for 

the wor<ls ^ other party to the contract.^ Moreover the illustration to tlie 

section would be inapplicable Section 234 imposes a further qualification 

upon the rigliis given to the othei contacting party by the second portion of 

the first paragraph of section 231. It will be seen therefore, if my view of the 

construction of the section is correct, that ilie Indian Contract Act has by 

section 232 adopted, as regarcls the piaucijial, the (pialiticatioii imposed on him 

by English law, uainely, that ho must take tlio contract subject to all the 

equities, in the same way as if the agent were tlie real principal : but that, 

in the con verse case of the of her contracting party, it ha^ not upon 

him the qnalijicalion laid dawn hij the rmvs- of Thompson v. Davenport and 

Anmironfl v. Hiakes^ namclj/, iliaf his {the other coniraeting parii/s) rifjM to hold 

the princ pal is snhjecf to the (jimlijicat.ion that the pnucipal has not paid 

the aye tit, or iliai the state of the accoants heltveen the principal and agent has 

not been at ti wd to the p re] ad lee (f (he principah The only qualification imposed 

on the assertion, by the othci^ contracting party, of his right as against the 

principal, is that imposed by s. 234, namely, that he has not induced tlio 

principal to act upon the belief that the agtuit only will be held liable. This 

quail Heat ion is almost the language used by Parke B,, in lleald v, Keuworthy,^ 

in explanation of the language of ikiylcy J., in Thompson v. Davenport. Parko B., 

says:— If for example the px’incipul is induced by tlie comluct of the 

Bifiler, to pay his own agent on the faith that the agent will settle with the 

seller, in such a case the seller would be precluded fi“om recovering, as it would 

be unjust for him so to do. But under ordinary circumstances, the plaintijS: in 

such case is entitled to recover, unless he has either deceived the defendant 

(there the principal) or induced him to alter his position.” 

it will not be oat of place* to refer more fully the ease of Jleald v« Keu’- 

wurtlup^ as it appears to be the case on whicli section 234 of the Indian 

Ooiitratd Act is based. The declaration in that case was for goods sold and 

delivered, to which Uie defendant pleaded that the pux'chase was made by 

one Taylor, the defendants agent, and that the defendant, within a roaaom 

able time after the salt*, and not unduly early, bond Jide paid to Taylor 

cient money ki pay the plaintiff. The plea was subsequently amended so 

m to admit that a debt batl been created between the plaintiffs and tlio 

clefeiidaiit, but the amended plea is not set out in the report. Pollock C. B., 

said : 1 am of opinion that the plea is bad. It comes shortly to this— a person 

employs his agent to purchase goods far him, ^ith authority to pledge his credit* 
• 
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rhe agent does so, and thus creates a dcht; and I agree witli llie remark made 
by nay Brother Parke, that all the cases iu wliich the ]>riiH‘ipaI has Imni held to 
he discharged, are cases iu which the seller has enabled the agoni to luisri^pfe- 
sent, or where the agent hy some conduct adopted by the seller has plartnl his 
principal in a worse situation than that he ought to he in. This plea eoiifaiim 
nothing of that sort. It merely states that the plaintiB's treated Tayhir as the 
principal, and that the defendant bona fide settled with him.'’ Paihe B., said : 1 

am of the same opinion. The plea simply states that after the coniro et u as entored 
into between the plaintiffs and a third party, the agent of the clefeiidani, under 
circumstances which rendered the defendant liable upon it, the latter paid 
the agent ; I am of opinion that this is no defence to thivS action. It is clear that 
if a person orders an agent to make a purchase fm* him, he is bound to se<' that 
the agent pays the debt ; and the giving the agent money for that purpose does 
UjOt amount to payment, unless the agent pays it accordingly, But therc^ arc m 
doubt cases and dicta which, unless they he understood with some ijiialiiit/aiioo, 
afford ground for the position taken hy the Counsel for the defenrlanlT His 
Lordship then quoted the didum of Bayley J., in Thonipmi v. iJareiijHirf. r/r., 
Hhatif the agent does make himself personally liable, it does not follow that 
the principal may not he liable also, subject to this qualifieatiou, that t!jc 
principal shall not he prejudiced by being made personally liable if the Juhiiee 

of the case is, that he should not be personally liable if the principal 

has paid the agent, or if the state of accounts between the agent here and the 
principal would make it unjust, that the seller should call on the principal ike 
fact of payment or such a state of accounts would be an answer to an action 
brought by the seller where he had looked to the responsibility of the agmit,” 
and proceeded ; — The expression ‘ make it unjust,’ is very vague, but if lightly 
understood, what the learned Judge said, is, no doubt, true. If the conduct of 
the seller would make it unjust for him to call upon the buyer for the moxiej ; 
as, for example, where the principal is induced hy the conduct of tlio soiku* to 
pay his agent the money on the faith that the agent and the seller have come 
to a settlement on the matter, or if any representation to that effect is made 
by the seller, either by words or contract, the seller cannot afterwards throw off 
the mask and sue the principal. It would be unjust for him to do so. But 1 
think there is no case of this kind where the plaintiff has been precluded from 
recovering, unless he has in some way contributed either to deceive the defen- 
dant, or to iuduee him to alter his position.” To the same effect, in the same 
case, was the opinion of Aiderson B., who said But there mmi be some 
act on the part of the creditor to wairant us in sa;jing that the payment liv 
the debtor to his agent, is to be treated as a payment to the creditor.” 

With reference to the arguments based on Armstrong v. Stohesf used by tlm 

^ h. B,, 7 Q, B*, 5Sa, 
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defendant’s Counsel in the Bombay case before Mr. Justice MaiTiott, I may here 
remark, that although Armstrong v. Sfohes does not appear to be law in India, 
that case has been to a great cxiont disapproYcd ol in Irvine v. Watson} which 
was a (rase in whicli the render know that the person with whom he was dealing 
had a principal behind, 'although he did not know who tliat principal was. Brett 
L. J., in that ease said: if the anthoritii^s stood there” (i. e., prcTiotis to 
the decision of Armsiro'ug v. Htokes) f should have no doubt tlmt the limita- 
tion put by Parke B., (in IJeald v. Kenworthg) on the eaxlicr wide qualiiication 
was correct. Bui it is suggCvSted that that liinitatiuu was oveiTulod in 
V. Stokes. I Ihink, however, iluii the Court there did not intend to overriiki 
it, blit to treat ihe case befoi'e them, as one to ivhii'h the limitation did not 
apply... If the case of Armstrong v. Htokes aristas again, we resserve to ourselves, 
sitting here, the 3‘ighi of reconsidering it.” Baggallay L. J., also said II 
is to he observed that they were mere d/r/a, (in Thoinjisou x. Jkinoqjurt ) nni 
(fuiie unnecessary to ihe decision. The lai'geuess of those dirta, lias since beei 
dissented from ])y Parke B., in Ileahl v. Kenworthy, and with his dissent, ] 
entirely agn^e.” It ilim’efore appears, that the diriu of Thojnyson v. Damij)ort 
Smyth V. AmUrson., and tint xailiug in Amnstrong x. Stokes are no hniger eon 
sidered correct on this pidmi, and that ihe rule laid down hy Parke B., in IlmU 
V. Kenworihy prtwaiis. In India the ease of Irvine v. Bh/,yad would be in accord' 
aiiee wdili s. 231 of the Conlrmd Act, as also as lias been seen is tlie ca.so o 
llmdd V, Kenworihy^ 1 therefore think that it is coiTeei- to say that tlio onij 
qindillcation to tlic right of the vendor to lioid an undisclosed principal liable 
(whether in the case wheriJ the vendor at the time of the sale su]>poses tin 
agent to bo liimself a primupai and gives creilit to him alone, and ciftorwaxali 
discover the principal, and also whei’e the vendor knows that the poiwn wit! 
whom ho is dealing has a priiicipal behind, although ho docs not know w'h< 
that* princiipal is) is that laid down by Baron Parke in /Jedd v. Juinnvrfhy, 
tliat where Ihe prineipaiis induced by the conduct of ihe seller to pay hii 
agent ihe money on the faith that ihe agent and seller have come to a settle 
ment on the mailer, or if anj" representation to that eiJect is made by the seller 
either by words or conduct, the selhm cannot then tiom round and throw of 
the mask and sue the principal; or in other -words, the only qualification is 
that laiil down by s. 234 of the Contract Act as based ii])on Heuld v. Kenworfhy 
It may be remarked iliat in v. Sfolm} it is sai<l of Ifeald v. Jienmnihj 

** that Ihe case arose on a (hmnirrer to a plea, which plea as aniendtal is not sot on 
ill the report, and therefore it is not easy to say what was the acliml decision 
that it does not appear that in any part of the pica set out that ihe plaintiff wa 

^ L. B , 6 q. B. D., 4i4, hi the Court balm h. It, 5 B. !>., 102. 
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mTfT* defendant ae principal till after the defendant had 

Lt“- 

in the Oom-t of Appeal, and to^he fact that til' hris^r'r l' 

in section 234 of the Contract Act, whether that is so or n;t, will l a to 

law as aclmimstered in this counti>v +i aiiict the 

by the seller that exclusive credit is viven bv the adw^ ^ helicro 
.r p.y»»t „ade by the hu.,v„ ."Z2 “ ^ tT'AT""" 

due date o( pay„»t.„ay., coarse relieve ^,11^ tlT °v/'“ 

thesdler.. Bat »ere delay in e.loreiag pay™.* Barlf 
sufficient to discharge the principal from his liability; but iu owlor in dv . 1 . 
him from a debt contracted by his agent, the principal must shoiv tir.rSc 
cieditor has himself mislead him into supposing that he has elected to give ev-c i 
sive credit to the agent, and that the principal has been preindiecd In 11,1? . 
positioms In the case last cited therefore the doctrine laid down in //il 
woj t%, and sanctioned by the Coui-t in Irvine v. Waison,i has been eleaidy folio w(>cl 
Astothepmcipal’s liability on negotiable instriunents whf ! v 
name is not dlSclosed.-A question may arise as to whether the ruh.^in force 
m England as to negotiable instruments, namely, that nobody is liable upon a 
bdl of cohange or proinissory note unless his name, or the name of some p X r 
hip or body 0 persons of wbicb be is one appears either on tbo face or X b X 
be instimment, bolds good in India (altbongb this rule appears to bo , Z jr 
law as far as acceptances of bills by ao*ents nf ^ 

tbe case of OMi r. Carles,)^ 

Negotiable Instruments Act and s. 233 of the Contract Act tT^ t '' i 

stated IS founded on tbe Law Merchant; and is referred to hv 

Beckham v. Brake^ as follows : — “ The ri^bt to +1 • • ^ Abinger in 

dees aet apply te bine e. exebaa 

own name; for by tbe Law Merchant a chose in action if 

ment, and each party who receives the bill is making a contract wMi ri "“ 7"' 
upon tbe face of it and with no other party whatever Tbi 

ferredtoinLi«dmv.Sm«,7 2 ’Wv SwLa v 1 

mer V. J. Mhre Oom„, MUeie olan":':^ 


* L. E., 5 Q. B. D., 4U. 

* Inm.e v. Watson, L. E., 5 Q, B. D , 102, (1 07). 

* Davidson v. Donaldson, L. B., 9 Q B B 623 

* 10 Ex., 739. ' ' '* ' 

‘ 34 L, T., 822, 

*9M.&W.,92. 
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Sills (I4tli ecl.j p. 44, IStli ccl., p. 38), BiiUon v. Marsh} Alexander v. Sizer 
The question appears to he, is soctioii 233 of the Coiit 2 *aet Act applicable to tlie 
case of negotiable in&ti*aiiicnts ? From cei^ain remai-ks made on page 1 of the 
Inirodiictory Chapter to Ciiiminghani and Shepherd’s Contract Act, it appears 
that certain special subsidiary chapters of 1 ho law of contract, amongst which 
is mentioned tlic law ^‘egiilating ])romishory notes and bills of exchange, arc 
said to have bceti intentionally omitted from the Contract Act. However in 
a report^ of a St'lect Cuinmitieo on the Negotiable Jnstruments Act, the Ooin- 
missioiiers in paragraph 13, Wt^ Jiiade s. llh (which sendion now answers 
io B. 28 of the Act,) agree with the Contract Act by wording the exception 
finis: — ‘H^xeept to ibose who indneed him to sign upon the belief that the 
principal only would be held liable;’' this agreemoni, however, clearly only 
applies as to s. 23 f of the CoTitraet Act, and not to the whole Act. But 
again in para. 1(>, they hay, “We ]iav(^ omitted s. 42, as the Indian Chni* 
tract Act, 1872, will of its own force extend to all contracts twidon(*ed by 
bills, notes and ebe(|ucs.” Also in para. 31, they say We are well aware 
iluit the Bill does not deal exhaustively with the subject ; but believe that 
the Bill, the Contract Act (to wliich it is a supplemont) and the Bvidenee 
Act will, taken together, supply rales sidlicient for the disposal of the ques- 
tions that ordinarily a ris(‘ ns to the rights of parties to negotiable instruments.” 
These remarks appear to show that the Contract Aid and the Negotiable Instru- 
ments Act ti)get}u‘r form ilic law on contracts evidenced by bills and notes. 
There do not appear io ])e many Indian cases on the sulqeei. There is, however, 
the case of Ohurji, Bahm v. Gurlls} decided in 1865, which appears to 
have been deeidtsl on ihc‘ Law Alerchant as ridmvnce is thca^e made to Byles 
i>n Bills; in that case it was lield that where an agmnt signs a 3iote without 
diHclosing his principal, the |uinci pal could not be made liable, and that no 
evidence was admissible to establish his liability, hi the case of Stjwl All v, 
ihpal Jkm} it uasheld that tlie Law Merchant was not applica!>lo to the Mofus- 
hil w'here custom is set up. In Pq/n if v. /Ann there aa'^e certain fJ/r/e, 

(whic’h are, iioweviu*, 2 *efeiT<id to in Jlnrree Mohati Sijsark v. Krishore 3!ohim 
Bysack} as being distiuetly obiferA which at all events refer to the English 
rule of law as exisieni in India, and again there is the deeisioii of Boinmee Ofwiiy 
Uaniiah v. Visvauada IHUuy} wdiich refers to the rule of English law, and 

* k E., 6 Q. ML 

» h, li, 4, Ex., IQ^. 

« ScHi Fari V, p. it)S of the Gazette of India, dated 20tli June, 1878, 

^ S W. li., mi 

® Ki W. E,, 420. 

« 2 W. ii, 502. 

’ 17 W, 442. * 
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infer??, I tliinlc, iliat it is applicaWe to India. AH these eases are, liowever, pre* 
vimis to tlie Contract Act. And lastly, there is the case of la re ilm 'New 
Flemming inning and Weaving Ponvpamj} tx ease of a Company, tleeidiHl in 
1879 , in wliieli Beehliam v. Dm/ce, and. in re Ad<in^otiia Fibre pang, MlieFn 
claim, are hoth considered and in whieli ease the Court of ajipeal lieltl that in 
order to inahc a Company liable on a hill or note ii nnist appear on the face of 
it that it was intended to he dra'vvn, accepted or made on behalf of iln^ Company, 
and that no evidence dehors the hill or note was admissible under the eonipanios 
Act to show on whose behalf the hill or note was made"™-anc1 that ease has been 
followed in Li re ]Sfn>rsey Spinning and Weaving Company,^ 1 would further point 
out that neither the Contract Act, nor the ISTecfotiahle Instruments Act ax^e ex- 
hanstive, and that it may well bo that the Law Merchant is not tlxei'cfore infex"- 
fored with. A somewhat analogous instance of the Oonnnon law liabilities of 
Common Canuers being held not to be touched by the Contract Act will lie found 
in the cases of Moothora Kant Sliaio v. India General Steam Kavigaiion ( ^ompauyA 
and Moheshwar Fas v. Garier.^ And lastly it must he x‘emembered that negotiable 
paper circulates amongst the mercantile cominimities of the world as repre- 
senting money, and it is therefore of importance that the character and liability 
of the parties to it shall appear witli certainty upon the face of the paper 
itself. And if, as said Mr. Latham in the Bombay case, evi deuce were to be 
« admitted of an undisclosed principal in the ease of a bill or note, the value of 
the bill or note as a negotiable instrument would be destroyed ; fox* they both 
go into the market on the cx^edit of the name appearing on them. And if there- 
fore evidence were to be admitted that some unknown pcx\son was really liable, 
an element of uncertaintj?* would be introduced that would destroy their' value, 
Further, a drawer of a bill is entitled to get notice of its dishonour, and without 
vSiich notice he is discharged ; but a holder of such bill may not know of tfxe 
time that it was drawn by a Company, and so be unable to give notiew 

Eletdlion. — Wherever, a vendor discovex's that the pex’son with wh^xm lie 
has contracted, is acting for a principal, he may hold eitliex' the priiu‘ipal or 
agent or both of them severally liable.^ In such ease either the principal or the 
agent may, when sued, contend that his liability to be sued was put an end to by 
the plaintiff's election to sue the other party Thus in PimnammdaM Jimndum 
v. Oormach,"^ Purmannndass claimed to rank as a creditor of the New Flemming 

^ I. L. B , 3 Bom., 439 : on appeal I. L, 4 Bom , 275, (278), (285). 

" I. L. E , 5 Bom., 92. 

« I. L R., 10 Oalc , 166. 

^ I. L. B., 10 Calc., 210. 

» Ind. Oontr. Act, s. 233. 

® Evans on Principal and Agent, 528. Govree JSunhur r. BhoUc Perhhmb IV W. 247. 

’ I. Ii. B., 6 Bom., 326. 
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Spinning and Weaving Company Ld. in liquidation in respect of a sum wliicli 
lie iiad lent to Fnrsey Kossowji, tli on the secretary, treasurer, and agent of four 
Mill Companies, amongst wliicli was the Now Flemming Spinning and Weaving 
Company ; Purmanuiidass, being at that time unaware on behalf of what principal 
Kai’soy was acting ; the money being advanced to liini as an agent for an undis- 
closed principal. To secni’e fchivS loan N ursey executed an agreement and deposited 
shares of the Company with Parmannndass; the father of ISTnrsoy further guaran- 
teed in widting, the repayment of the above loan. Subsequently Nursey, without 
ilic knowledge of his father, extended the time for repayment of this loan. Niirsey 
short ly afterwards became insolvent, and about the same time an application 
was made to wind up the Company. Purmanuiidass then made enquiries from the 
New Flemming Company if the sum ho had lent appeared to his credit in their 
books, and was informed that this was so. Shortly after this Puiunaiiundass 
through his attornies gave notice that ho should sell the shares deposited with 
him as security, and, the Company being then in liquidation, claimed payment 
from the Company of the sums lent, filing his claim before tho Official Liquida- 
tor. PurniaiiundahS also sued tho father of hT ursey on his gnarantoo, but without 
success, the suit being dismissed on the ground that time had been given to Nursoy 
without the knowknlgo of the gaarantoxL Jn tho claim proceedings, it was con- 
tended by the Official Liquidator that tho loan was to ITursoy personally, and 
that cix'dit had been given to him and to his gnaranior and not to the Company; 
that Pimnaimndass having elected to give credit to the agent and not to the Com- 
pany, knowing that the latter was the principal, was not entitled afterwards to 
i urn round and charge tho principal on the default of the agent. Mr. Justice 
Baylcy found thatHursey had power from the Company to borrow, that he was por- 
sonaily liable under his express contract, but that having acted for an undisclosed 
principal, tho claimant ■was at liberty on discovery of tho principal to hold the 
Company or ISTursoy or both of them liable ; that ho had not at any time in- 
duced tho directors of the Wow Flemming Company to act upon tlio belief that 
Niirsoy only would bo held liable, but had asserted his claim against tho Cora- 
paiiy wdih all his power; and with reference to this question of election said, 
Purmanuiidass, directly he know who the principals really were, olocted to 
proceed againsi thorn, and in no way and at no time can ho bo said to have eleetod 
io proceed against N ursey. An election once validly made is final, and cannot 
bo opened or altered, and a fresh election made.” So again in Oalder v. Jhhdl^^ 
Mr, Justice Jlontaguc Smith says : — ‘‘ Tho cases show that tlie seller may make 
his oloction whenever tho principal is discovered ; and the only difference in 
principle between the case where tho principal is disclosed and where ho is not 
disclosocl, is, that in tho former case tho oloction may bo made at tho very time 


♦ 
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tlie eoiiiraci is madc.^^ This right of election is, IioweTcr, suhjeet io ihl% tliat 
if the third person has inducod cither the agent or the principal to act on the 
belief that the principal or agent will bo held exclusively liable, ho cannot then 
have a right to elect between themd 

Election must be made witMn a reasonable time.— Althongh tho 
third person has a right to elect as to whom he will hold liable, yet he 
must make such election within a reasonable time after tho discovery of 
the real principal For as Mr. Justice Hill says in Smeihurst y. Mitchell 
It is most important that the veudox-, when ha is made acquainted as 
io who is his principal, should make his election within a reasonable time. The 
language of the Judges in all the cases is, ‘ on discovering the principal tliorc- 

upon the vendor has a right to charge the principal ’ a vendor cannot hold 

his principal liable where there is any circumstance in the case wdiicli renders 
it not right or equitable that he should do so ; for instance, by lying by, and by 
his conduct inducing the purchaser to change his position^ 

What is evidence of election. — The case of Oalder v. Dolell^^ to whicli 
Mr. Justice Bayley in the Bombay case refers, lays down some few points 
on the question of election which may bo usefully referred to as showing what 
is evidence of election; there, a broker entered into a contract in his own name, 
although he had verbally disclosed to tho vendors who Ms principal was ; it 
was contended that the very fact of the plaintife (the vendors) entering iiiio 
the contract with the broker, and the demand from him of payment -were 
evidence of election. Bovill 0. J., said : — Election must bo a matter of fact ; 
and it appears that at the time of entering into the contract, the plaintiffs ex- 
pressly refused to trust Cherry (the broker). The next ground of alh^gcd 
election was the demand of payment made on the broker. That, howovei*, \\as 
an equivocal act. If the plaintiffs have got the responsibility of a principal, 
the demands made upon the agent may have been made upon him on l)cluilf 
of his principal.” Willes J., said : — It would be a very rcmailcable eoniract 
if the buyer could sue the sellers upon it, and yet the sellors he precluded fi*om 
suing the buyers. The i^esult is, that the defendant must show that his iiabiliiy 
was put an end to by the election. That is what Lord Tenterden meani wlien 
he said in v. JDavenpori^ thsbt, ‘if at the time of tho sale the seller 

know not only that the person who is nominally dealing with him is not prin- 
cipal, but agent, and also know who the principal really is, and. notwithstanding 
all that knowledge, choses to make the agent his debtor, dealing with him 
alone, then, according to Addison v. Gandaseque^^ and Fafenon v. Qanimcqtm^^ 
the seller cannot afterwards, on the failure of the agent, turn round and charge 

^ Ind. Oontr. Act, s. ^ 9 B. & C., 98. 

« 5 lur., IT. S., 978 ; 1 El. & 11., 622. « 4 TatiiW., 574. 

* L. R., e 0* P-J 486. ® « 15 East., 62, 
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tlie piincipal, liaviiig once made Ms eloctiori at tlic time wlien LrO" tad. tlie 
power of clioosing between tlie one and the otlier/ I do not agree witli Mi\ 
Holkar tliat two persons cannot be scvei^allj liable upon tlie same contract. 
Tlie question iSj wlietber tbere was anytMng in tlio circumstances of ibis case 
to negative or cxcladc tbc liability o£ botli principal and agents or to substitute 
tlic liability of the latter for that of tbc former.” Montague Smitb J., said : — 
“ I agree that it ” (the entering into the contract with Cherry in his own 
name) was strong ovidenco ” (that the plaintifs had elected to treat Cherry 
alone as the principal;) “but if tbc parol evidence (to charge the principal) 

was adiiiissiblCj it shews what the real transaction bct^Ycon tlie parties was 

Mr, Holkar contended, that the election was made and conciusivcly made at the 
time of the contract. The cases show that the seller may make his election when- 
ever tlio piincipal is discovered ; and that the only difference in principle 
between the case where the principal is disclosed and whore he is not disclosed, 
is, that, in the former case, the election mfiy be made at the very time the 
contract is made.” 

As to what constitutes a conclusive election.—Whethor in regard to 
proceedings taken against the agent anything short of judgment and satisfaction 
would bo sufficient to exclude resort to the principal is the point raised in 
Priesihj v. Feruie,^ a case also i'cforreci to in the Bombay case of PurmanHudd^s 
Jimudass V. Gormaoh Thci'O, an action had boon brought in the Supremo Court 
of Melbouimo against the captain of a ship for the noii-delivcry of goods pursuant 
to a bill of lading, in which the plaintiff recovei*cd Judgment. A fresh judgment 
was obtained in the Court of Exchequer at Westminster, and upon the Judgment 
which was then recovered against the defendant (the captain) a m sa was isKSued, 
upon which the captain was arrested and detained until he was subsequently 
made a bankrupt. An action was then brouglit by the same plaintiff for the same 
breach upon the bill of lading against the shipowner (the principal), to which 
was set up, by way of defence, the pi’ovious proceedings against the captain, 
which wore relied on as a conclusive election in point of law to hold the captain 
alone responsible and discharge the shipowner. It was argued on behalf of the 
plaintiff in tliat case, that generally resort might be had to the principal unless 
the agent had been bo dealt with as to render such a course unjusi-, and tliai so 
far as legal proceedings against the agent were concerned, nothing short of 
satisfaction as well as reco%’’ory of judgment would have that effect, and It was 
pointed out that the dischargo of the captain by force of the bankrupt law, and 
without tlio plaintiff’s consent, did not amount to satisfaction. Bi\amwcli B., luM, 
that where an agent who has made a contract in his own name lias boon siuhI on 
it to Judgment, even wiilmut satisfaction, no second action would bo inaintainabio 
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against the principal. But Quain J., in delivering judgment in Cmik v. WiUiam- 
son^ says with regard to the judgment of Bramwell B., in Priesfhj v. “ li 

is clear from the language used hy Bramwell B., that whilst it was eonsiderecl 
that judgment against the agent, oven without satisfaction, would constitute a 
conclusive election, yet that no legal proceedings short of judgment wmuid have 
that effect, for he distinctly points out that by the word ‘ suo ’ ho means sue 
to judgment/ If the facts in the present case were similar to these in Prieslhj 
V. Femie^ we should, of course, he hound by the decision in that case to hold 
that “ suing” the principal in the sense in which the word sue ” is there used, 
would, though the claim remained unsatisfied, amount to a binding election.” 
The mere fact of filing an affidavit of proof against the estate of an insolvent 
agent to an undiscovered principal, after that undiscovered principal is hnowni 
to the creditor, is not conclusive election by the creditor to treat the agent as liis 
debtor ; although it might possibly, in an appropiiate case, constituio with oiher 
facts some evidence of election to be submitted to the jury.® And it is clear that 
the election must be made within a reasonable time after the vendor has discover- 
ed the principal ; and nine months has been considered not to bo within the limits 
of such reasonable time.^ Doubts, however, have been expressed by the learned 
Judges of the Madras Court, in Head v. P. M. Mutulcarappen Chetly^^ how far 
the doctrine of Priestly v, Fernie^ ought to be applied to this (‘ountry, or if 
applied whether, to a case of election by suit in a foreign country and the ob- 
^ taining of a judgment there which has no fruits ; I think, however, that as the 
Madras and Bombay Courts in the cases about to be referred to, have, since 1871 
the date of the decision referred to, referred to the case of Prieslhj v. Fernie 
and drawn deductions therefrom in the judgments delivered, it may bo tohon 
that the doubt expressed uo longer exists. In the Bombay case referred to® it 
was, as before stated, sought to show that Purmanundass had elected to treat 
Nursey Kessowji as Ms debtor, for whom one Kessowji Naik had stood security ; 
no action was ever there taken against the agent ISTursey Kessowji, but Pumanun- 
dass sued Kessowji Kaik, but did not obtain judgment against him as the suit was 
dismissed with costs ; it was there said by Mr. Justice Bayley “No case has 
been cited, nor I believe does any exist, which shows that suing a person, who 
has guaranteed a loan, or the price of goods sold to an agent, and, moreover, 
suing Mm without success is a binding election to deal with the agent as alone 

" K E., 10 Q. B., (60). 

® Gwtis V. WUUamsonj L. E., 10 Q. B., 57. 

® Smethherst y, Mitchell, 1 El. & El., 622. 

^ 6 Mad, Jut., 217. 

s 3 H. & 0., 977. 

0 Fmmanundass v. Jivandass r. Cormack, I. L. R,, 6 Bom., 326. goo also Devrav Kriahna 
Balanibhai, I, L. E., 1 Bom., 87. 



HABITJTY OF rKINCIPAL TO TIITEO PARTm^?. 


421 


liable, and abojiclon all right to take proceedings against liis principals. Hero 
ilio election to go against tlio Company and to cliai^ge them as principals 
had been duly and finally made long before proceedings were commenced against 
Kossowji Faik,’’ And in the Madras case of Bamam v. Vairamm} where a 
creditor sued an agent of his debtor, alleging that the agent had made himself 
liable for the debt, and the suit was dismissed on the ground that the creditor 
gave credit to the principal, and the creditor then sued the principal for the same 
debt, it was couiendod that the suit against the agent was conclusive evidence 
of an election to give credifc to the agent j and for this position Briestly v* 
Fernm^ was relied on ; the Coui^ hold that the principle transit in rem jtidicatam 
did not apply, as there was no judgment against the agent on the debt. 

When the principal is a xaerchant residing abroad.— In such case 
practically the same principles apply as are applicable to the liability of un- 
disclosed principals — and in fact in all cases in which the prosnin])tioii is, that 
the agent has contracted personally,^ the third person with whom he has con- 
tracted may hold the principal also liable.^ It is, however, not apparent how 
this rule is to be applied to the third clause of the second pai\agrapli of 
Section 230 of tbo Contract Act, namely, in the case whore the principal, 
ihotigh disclosed, cannot be siiod. 

Liability to third person for the apparent authority of the agent,— 
Again if t!io principal by words or conduct has induced third persons to 
belioYO that acts or obligations done or incurred by his agent without authority, 
were in reality done and incurred within the scope of his authority, in bucIi 
case he will bo bound by the acts of his agent, and will bo liable therefor f for 
third parties cannot bo affected by any private ari’angement between the 
principal aiul the agent. And as has been mentioned in the lecture on the 
** Natalie and Extent of the Authority/’ the apparent authority is in such eascB 
to bo taken to be the real authority. In considering this liability, care must bo 
taken to note that tlio Oontract Act makes no distinction between acts done by an 
agent acting undci^ a general authority, and one having merely a special authority, 
for where a man deals with an agent knowing that ho is an agent, ho is bound 
to inquire as to tlic extent of tho agency, and if ho does not do so, he must 
be taken to know the limits of the agent’s authority.^ Thus whore a European 
firm employed an agent to make purchases of jute in the baaar, upon orders 

» I, h. R., 7 Mad., 892. 

» Inil Oontr. Act, s. 230, para. 2. 

® lad. Oonir, Act, s. 238. 

^ lad, Coatr Aol, s. 237. .Edmunda v. Bmhell^lt. B,, 1 Q. B., 97, w, Bolomon 26 

h. X Q. B., 301. Ndtoml BoUvian Famjaiinti Co. v. L. E., IS App Gas , 209. 

^ r* (IB89), Bag., 25 . lad. Contr. Act, s. 287. See also Btory 

127> Mic 2. ^ 

fi 
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wliicli were in foi'cc for two days, and they imposed rcst)ricLioii& on their n£>‘tnil/s 
antliority to pledge their credit, which restrictions were not known to iiiosc 
with whom the agent dealt. The agent paid for the jute purcliascMl l>y liis 
own cheques, but gave receipts for the jute in the name of his principais. One 
of the vendors of the jute sued the European firm for the price ot the jute sup- 
plied ; the Court held that the arrangement between the principal and ag(‘ni 
as to credit not being known to the jute dealers generally or the particulor clciihn* 
suing, the firm could not cut down the appax*Gnt authority by secret liiiutalioiiH 
and restrictions of which the dealer had no knowledge^ But the sending 
an agent to bid at an auction is not such conduct as is calculated to induca* 
third persons to believe that the agent had general authority to bay. Thus in 
Machemie^ lyall v. Moses^^ the defendant employed a broker to bid on lii.s bid nil f 
for stationery and other articles to the value of Rs. 25 and for an iron safe to the 
extent of Rs. 75. The iron safe going beyond the limit was not purchased, but 
stationery and other articles were purchased by the broker to tlie \nlu(5 of 
Rs. 149-12-6, and entered in the sale shoot against the defendant. The plain- 
tiffs called upon the defendant to take delivery; the defendant, however, 
refused to do so except to the extent of Rs. 25 repudiating the authority of the 
broker to act for him to any greater extent. The plaintiff contended that tlu*y 
were unaware of any limitations placed upon the authority of the broker. The 
case came on before the Judge of the Small Cause Court and the question referred 
by him to the High Court was, whether under s. 237 of the Contract Act, the act 
of the defendant in sending the broker to bid at the auction, was condutst 
calculated to induce the plaintiffs to believe that the agent’s acts wore within 
Ms authority ? The opinion of the High Court on this referonco was given 
by Couch C. J., who said : — The case appears to leave it in doubt whether 
the aiithoiity to the broker was to bid for certain articles without rofcrenco 
to the sum which he was to bid, or whether his authority was not limited in 
both ways, limited to bid only for certain articles, and also not to bid beyond 
a certain sum. Whatever the authority was, the sending a man to bid at an 
auction cannot, we think, be considered as conduct which, to use the language 
of the Contract Act, induced third persons to believe he had a general authority 
to buy. A broker’s bidding at an auction for a particular article is certainly 
not conduct which ought to induce the auctioneer to think that the broker has 
authority to bid for anything that is put up for sale at that auction, to I>iii 
for everything wMch was going to be sold. If it wore so, a person ring! it bo 
almost ruined by employing a broker to bid for a single article which he ilnsircHl fo 
have. There is an example applicable to the case in Story on Agency, section 1211 

^ 0rant Bmith Y, J'wggohundo 8hmo, 2 Hyde, SOI. Sea r. Moran ^ 21 W. E., 

161, and see the cases cited on this point at pp. 106— lOS ante, 

® 22 W. R., 156. f 
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llic Judge of ilic Small Cause Court has quoted this book, but has not noticed this 
Reel ion. There the learned author, speaking of the distinction between a special 
and general employment of an agent, and the groniids of it, says The same 
distinction was familiarly exemplified in the Civil law by the case of an autho- 
rity even to hiiy a single thing for the principal. If the agent was authorized 
to buy generally without fixing any price for the thing, the principal was hound 
by his purchase, at any price wliatsocYor. But, if the agent was limited as 
to price, then lie could not bind the principal beyond tlxat price. The former 
was a general, the bticr a limited authority.’ Then the authorities from the 
Civil law are quoted. This shows that it would bo most unreasonable to say 
that conduct ot that kind— sending a broker or agent merely with authority 
to bid for a paiiicular article, or to bid a particular price, is such as to make 
the person liable to take and pay for every article which the person employed 
might think fit to bid for.” 

Liability of principal to have a claim of set off made against Mm*— 
Where a third person, a purchaser, has entered into a contract with an agent, 
and has been induced by the conduct of the agent’s principal to believe, and 
does bclic^vo that the agent was selling on his own account, he will bo entitled 
to set oil against the principal a debt due to him from the agent."** 

Liability of principal when he employs an agent who cannot read.— 
A principal who can read will not bo able to dispute his responsibility to third 
parties on a document which he has directed an ignorant agent who is unablo 
to read, to execute on his ‘behalf.^ 

Liability of principal for mistake of telegraph clerk— The principal 
IB not, however, liable for a mistake made by a telegraph clerk in transmitting 
an order; for tlio tologx'aphic authorities are only agents to transmit messages 
in ihe terms in which the sender delivers them. Thus where the defendant 
wrqte a message for transmission by telegraph to the plaintiff, ordering throe 
rifles, and by mistake the clmlc telegraphed the word ‘"the” fox' ‘Hhreo,” and 
the plaintiff acting upon a previous communication wdth the defendant to tlio 
effect that he might perhaps want as many as fifty rifics, sent that numbei*. 
Tim defendant deeliucd to take more than three. In a suit hy the plaintiff to 
reeover the price of fifty, held, that the defendant was not responsiblo for the 
inistake of ihe telegraphic clerk, and that the plaintiff could only recover the 
pih*e of three riffes.^^ 

Where the contract by the agent is one of a different nature to that 
he is employed to make*— The principal will not, liowever, bo liable for money 
lent to third porsoiis when the agent pui'ports to have entered into a contract 




» Cooke V. Eshcibi/, h. K.’, 12 App. Cas., 271. 

* JPormuan v 0. iV. By. Go., 38 L. 851. 

* Pape, h, E., C Ex. 7. 
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on Ms beliaK of a totally diff extent natiu’C from that lie was employed to mate; 
tlie count for money lent being only applicable wliore tbci^e is an actual loan !)y 
tbe person wlio lends. Thus where the defendant employed liis attorney 
to borrow £100, giving him by way of security his title deeds. The attorney 
boiTowed £420 for the plaintiffs and delivered to them a deed of inortgago 
purporting to bo executed by the defendant, but which was a forgery. The 
attoimey advanced to the defendant the £100 required for which a promissory 
note was given. The plaintiffs sued the defendant to recover the £100. Idio 
Court held that the plaintiffs could not recover, the contract with the defendant 
being totally different to that sought to be established.^ Wilde B., was of opinion 
that although there were cases in which the agent may exceed the authority of 
his principal, and yet bind his principal, yet the facts in that case were not 
applicable to such a state of things ; as there was no evidence of a loan to the 
defendant by the plaintiffs. 

Liability of Stewards for act of general manager.— Thus, where, on 
a programme for a fete the names of two of the defendants appeared as 
stewards, and the name of P as “ general manager/^ P ordered tents and flags from 
the plaintiff for use at the fete. On the programme was a statement that the 
stewards reserved the right of altering the programme, that live slioixld form a 
quorum and that tents should be provided. At the f^to the defeudants took an 
active part. The plaintiff sent in his bill to the stewards. The stewards stated 
* that every one providing things for the fete should be paid — hold that there was 
evidence on which the Court might find that P was authorized to pledge the 
credit of the two defendants for the tents, and that they were therefore liable.^ 
Liability in contract of a master of a ship.— As the master is not merefly 
an ordinary agent, but to some extent and for some purposes the owner of i% ship 
for the time being, his acts not only bind Ms principal, as those of any ordinary 
agent, but he is bound by thorn unless he cxpxnssly confines the ercdxL lathe 
owner, and excludes any liability on Ms own part.^ 

Liability of the Secretary of State— The Scoretaxy of State is liable^ mi 
the contracts of authorized agents which are not entered into under Sovmxdgn 
powers, or in other words, for such contx^acts and undertakings as might bo entin’cil 
into by private individuals without Sovereign powei’S but will not bo lialilo 
where the contract is one entered into with reference to SoYereign powers nor 


^ Fainter v. Ahel) 11 W. E., Eng., 651. 

® Filot V, Graze, 52 J P., 311. 

® Qnrn&m y. Bennett, 2 Str., 816. Mssery v. CoBb, 5 0. & P., 358. MamU awl Pdimk 
154. 

^ F. ^ 0. Steam Navigation Co t. Secretary o/8fcife, B&nrko, 167, per Poncoek, (1. J* 
® NoUn Ghunder Fey v. Secretary of State, I. L. B , 1 Calc., 11 j but tim Seemianj n/ Sinfit 
T. Mari Bhanji, h h, E., 5 273, where this ground for non-liability « dlgueiitod 
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jvlll lie be lield liable for acts clone oi^ contracts entered into by bis agents outside 
or ill excess of, tbeir antliority. In Beer Khhore Sahoy v. Government of Brnyal^^ 
decided on tlic Gtli April 1<S72, tlie plaintilT entered into a contract Major 
Marsball an executive engineer to supply 2^ lacs cubic feet of kiinkiir ; a 
dispute arose as to ibo quality of tbe kuiikiir and resulted in no more than 
58,200 cubic feet being required and deliverod and paid for ; tlie plaintiff sued 
tbe Goverimieni for damages. The defciKlant Goverinneut contended tbtit 
tbcj executive engineer bad exceeded bis autborby in entering into tbe eon- 
tract. And it appeared, from a Code of Ilegnlations for tlio Public ’W’oi'ks 
Deparimenf,’’ tliat an executive engineoa* was competent to accept tenders for 
Ibo execution of any sanctioned work within the amonui hanctioned by com- 
petent a uibority, provided it did not exceed Hs. 2,00U ; and that tlu' plaintiff 
was unable to show tliat tliis contract, which was for over lbs. 10,(K}0, bad been 
^auctioned by superior competent authority, Tlie rules iiuduiled in this (tale 
bad been published in tbe Government Gazette. Loch J., said Major Mar- 
sliall was simply an agent on the paid of Goveimmcnt with limited powers ; 
these powers have been piiblislied in tbe Gazette, and made known to the 

public as I\lajor iMaiMiall had no aidhoriiy to bind tbe Governmmit, ancl 

exceedetl bis authority in making the contract, any payment ])y liim cannot bind 
the (Jovernmeni. Tiio plaintiff’s suit was therefore dismissed. No attempt, how- 
ever, appears to have been made to bold the, agent personally liable. Again in 
limulh V. Becrelary of /S7u/c,^ decided in 18G‘t, which was a suit brought by ibo 
plaint iff to have it declared that a vsalo held by Government was null and void, 
the property wbicli bad been sold having been granted by the Collector to tbe plain- 
tiff and otbora under the Waste Land Rules, but in excess of his authority, and 
tbe Government declined to ratify bis acts ; bold, that the Secretary of State was 
not liable ; tlu‘ ease of The Collector of Mnsulipalamr, Cavafy Venmfa N'arra{na 2 )alC‘^ 
ivlikdi was one brongiitby Government to recover an estate on the ground that 
it had cscbcaied, was referred to in tlio Judgment of tlicir Lordabijis of the Privy 
Council as authority for tbe proposition tbat the acts of a Government ofliccr 
bind tbe Government only when lie is acting within tbe limits of bis autbutdty ; 
or if be ex<*eed tbat authority, when the Govornment in fact or in lew, dirocdly 
or by im plication raiibes the excess ; for decisions as to tbe liability of tbo 
Secuntary of State in cases other than conti\aet, en/c cases under bead of 
“ Liability of Ibaueipal for Negligence of Agent.’'* 

Liability of principal for acts of sub-agent.— Where by the oixlinary 

from, ami wliero Biich iioaUinhiliiy is saul U) bo claimable only fox* udn done in tho exorcise 
of Sovoreign whioli do not proffw io lie ju-Htiliod by Afnni<‘ipal Law. 

* 17 W. li, ‘to? ; see alnn Bdh Dhunmj v. Secretary of State^ 1 H, W. P H. 0 , 204 
^ 2 Ilydn, on appeal, 3G, (411), 
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ciistoin of iraclcy or from tlie nature of the agency, a f^iih-agenL inirsi. or inuy hr 
employed, the principal will ho respousihle to third persona for all acts doiii^ 
hy him, just in the same tn aimer as if he were an agent oiiginally appoinkni 
hy the principal^ But where the agent has wnthout authority appoiiiird a 
person to act as sub-agent, the principal will not be responsible io fliirtl parlien 
for the acts of such sub-agent.^ Whilst where the agent has under an eYfun.ss 
or implied authority named or nominated another person to act for his pt'iiicipal 
in the biisifiess of the agency ; such pei’son is not considered to be a sub-agent^ 
but stands in the position of an agent to the principal, and the ordinary riilo 
as to the principaFs responsibility for the acts of an agent, will apply to acts 
of such person.^ 

Liability of principal for agent’s admissions.—As an agent can only act 
■within the scope of Ms authoiuty ; therefore declarations or aclmissioiih inadci 
by him as to a particular fact are not admissible, unless they fall within tluj 
nature of his employment as such agents The rule admitiing the ilectarai iouH 
of an agent is founded, says Mr. Taylor, upon liis legal identity with I ho 
princijial, they Ihncl only so far as the agent has authority to malco ihem.^ Tlio 
Indian Enclcuce Act enacts that statements made hy a party to the pro(‘eeding, 
or hy an agent to any such party, whom the Court regards, under ilie ciremu* 
stances of the case, as expressly or impliedly authorized by him io make' iluou 
are admissions.^ This section therefore leaves it open to the Court io deal 
with each case as it arises, upon its merits.'^ The test by wliich it is to bo 
decided whether the admission is binding on the principal being, is tlu‘ agent 
under the circumstance of the case expressly or impliedly authmnzed to make 
the admission ? 

Principle on which agent’s admissions are binding on the principal — 
The principle on which admissions of an agent are supposed h> l)e ndmi^Hsthlo 
against the principal arc treated of by the Master of the Eolls in Faidle v. 
a leading case on this class of evidence, as follows : — As a genemi firoposh loii, 
what one man says, not upon oath, cannot be evidence against nnoHier imni. 
The exception must arise out of some peculiarity of situation, coupled with the 
declarations made hy one. An agent may undoubtedly, within the srttpo of hm 
authority, bind Iiis principal by his agreement; and in many eases by lii« ads. 

* Ind. Contr. Act, s. 192. 

® Ind. Oontr. Act, s. 193. 

^ Ind. Oontr. Act, s. 194. 

^ Bchumach v. Look, 10 Moo , 39. Venoatammanm v. Ohai^eU AkhUjirnmn, 6 Mnti. IL 0. 

127. Qafth Y. Howard, 8 Bing., 451. 

® Taylor on Evidence, para. 541. 

« Act I of 1872, s. la 
See Field on Bvid., note, p, 117, 

® 10 Yes., 126. # 
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Whai tlie ageiii; lias said inay be ^vllat constitiiteB tlxe a,a'i'eeiiieTii of tlie priii- 
ripal ; or ilie j*i‘proscuiaiums or Btatcinents made may be the fouiulation of, or 
ilu* iiidneomeni io, tlie ag'reonuaii. Tlioreforo, if writing is not necessniT ])jlaw, 
ovidenca* must be julmittefl it) prove tliat tlio agent did make ilie siaiement or 
reprcseiiial ion. Ho viili regard io acts done, tlie words viili wliieb ilutse atds 
are acct)inpanieil fref|Uenily lend io dcterinine tlnar quality. Tlie party, iliere- 
ibrc, to be bound b)' tlie act must be uifeeted by the words. Bat e\i*t‘pi in one 
or ibo oiber of those ways, I do not know bow wliai is said by an agmit can be 
evidence against tlie |n*imnpaL’' Au admission made by an agent is original 
e\ideii(*e and not hearsay; and beini^r i*e.ga rded as verbal nets, tluu are reeinv- 
abb* in evidmiee wiiliont ea.lling ibe aginit biinself to ]n‘ove tlieiu.^ 

The admission must be regarding that which is the foEiiclation of 
the suit, or in other words must have reference to the subject matter of 

the ag6ncy*”Tliat tin* admission must be one wiili refercmee Io IIk* suhjetb 
imUier of the ageney is quite clear ; Tn JV/o v. Ihujiu^^ Lord Ellintboruugh * ay ^ 
What is said by an agent respcndiug a contract or other matter, in the course of 
iiih employnnuit, whi<*h eontraet or matter is the foundation of tfu* aoLon, is good 
evitlenec, io alTeet the ]u*im‘ipab alibir what is said by him on another (HH’asion/^ 
And as says Gibbs J., in Langhurii v. AUuutf^ When it is proved that A is 
agent of B, wliai(»ver A does or says or writes in tlie making of a raid as 
agt*rit of 11, is admissilxle in evidence bi'caiisc it is part of tin* contract wliicb 
bo makes for B, and therefore binds him; but it is not admisGlilc as bis 
accoinii of wliai passes*” A further rule has also been laid down, th., tliai 
au admission cannot bo mado with referem'e to bygone transactions this 
rule does not appear to have ever boon hud down in any reported (‘use in Hiis 
eoimiry, but there is little doubt that tlie Courts would regard such au admis- 
sion, as one not ^'expressly or impliedly aiithorimi ” by (he principal. 1110 
auttiority io make admission is at once ptit au end to by the deimaninaiiori of 
the agency, whether or no the didermination of the agency lias been propeidy 
brought abmitd^ 

Rule. —It a])pcars therefore that the admission imihi be wilhin the scope 
and nuinre of Lie agent’s authority, and with reference ifj tlie Mibji*et uniiter 
of the agency, and fiudher should have boon made in tin* course of ids employ- 
ment, and at the time of the transaction. And previous to their uclmihsion the 
ageni/H auiliority muHi be pj‘oveii 

Jidlllissioa by pleader, A siatomeut made in a f*ase b\ a pleader on 

* Pof* dem Qraimm v. 2 Q. B , 212. Taylor on Kvid., para. oJJb. 

** 5 Esp , J34. Set) also ILdyet' v. Ilawhe^ 5 Esp , 72. 

* 4 TfUiiii., 511, {yhJ). ^ec nlno Caafs v, Bniubrhbjej 5 Bing , 68, 

* (htat Wenhrn Puj* (Jo, v. IPd/b, 34 b. J. 0, 

* Kulm Qimm iiowanm v. Bcnyal Goal Co,, 21 W* H., 406. 
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Ibelialf of Ms client after full consideration, and consultation, lias l)eeii licit! lo 
bind tlie client in anotlier suit to wMcli lie is a party.^ Tliis case, liowcver, is 
Tery meagrely reported, and it does not appear in wliat way tlio prior ailrnis- 
sion was connected with the second suit, further than by a bald statement that 
in the first snit “the plaintiff’s claim was admitted and it was proposed to allow 
the claim to be satisfied out of profits of the Tery mouzah which it is alleged 
the defendant in the second snit held in izarah.” So where a person sued as 
^ shaffee hhtblUt ioT possession of a fonr-anna share in a zemindari, in winch 
snit the defendant’s pleader admitted that his client was not a sJiajfee klmtUi^ but 
claimed as a shaffee jur^ the Court held that the defendant was bound by the 
admission of his pleader, and that a shaffee hJmlUt haying a preferable title 
under Mahomedan law was entiled to recover.^ Bat an admission made by a 
vakil cannot bind his client in a criminal case.^ Neither is a mooktear anti lori zed 
under the Limitation Act of 1859, to bind his client by an admission of 
Bat an application made by a pleader on bebalf of his client authorized by 
vakulatnamah for the purpose of postponing an execution sale has becai 
held under the Limitation Act of 1877, s. 19, to be a sufficient acknowledgment 
by the pleader of his client’s liability in i^espect of the right of the decree-hokU^r 
to immediate execution of his decree, so as to hind the client thereby, and gi\'e 
afresh starting point from which limitation would rim.^ And a similar view has 
been taken by the Calcutta High Court on an application made by a vakil for 
additional time for payment of the amount of a decree.^ With inference to 
admission of fact by agents ; no fact need be proved which the parties or their 
agents agree to admit at the hearing,'^ or which before the hearing they agree 
to admit by any writing under their hand,® or which by any xmle of phniiiiiig^ 
in force at the time they are deemed to have admitted by their pleadings.”*^ 

Admission by partners.—Each member of a fiim being the ageni of Ike 
others for all purposes within the scope of the partnership business, admissions 

^ Oomaluttee v. Faruhhnath Pandeij, 16 W. E., 1S5. 

^ Mur Byal 8ingli v. Heera Jjally 16 W. E., 107. 

® Queen v. Kuzim Mundle, 17 W. E. Or., 49. 

^ Luchmee BuJesh Roy v. Runjeet Ram Banday, 13 B. L. B., 177. 

® Ramfnt Bai v, Satgur Rai) I. L, E., 3 All , 248, Fute/i Muhmnmrd ? ilapa! !, !j H,, 
7 All, 429. 

® Ram Coo7naT Kur v. Jaher Ali, 1. L. E,, 8 Odlo., 71G ; 10 0. L. E , (]i;i d 

T. Mahomed Mahood, I. L. E., 9 Calc., 730 ; 13 C. L. E., 91. 

RujanderNarainRaer^Rijmejohnd Sing, 2 Moo, I A, 253. Khajah Ahdm! (haimr y* 
Qout Monee DeUa, 9 W. E , 376. Kowtr Marain Roy v Sreeiiath Mttirr, 9 W, 1! -WS, 
Kdeehanund Bhdtacharjee y. Qiteehala Delia, lO W. B., 322. v. Rdumhur 

Bnndah, 21 W. E., 332. 

® Act XIT of 1882, s. 128. 

^ Act I of 1372, s. 68. 



LIABILITY OP PBINCIPAL TO THIED PABTIBS. 


429 


By one (provided the Court regaiTls liim as authorized to mahe the admission) 
arc hiurling on all, unless, under the special circumstances of the case, an inten- 
tion can ho inferred, that a particular act should not bo binding without the 
direct concurrence of each individual partnoi’d Mr. Lindley says, the admission 
of one partner with reference to a partnership transaction are evidence against 
the firni,^ hut are not necessarily conclusive.^ And it has been held that 
even after dissolution an admission by one partner as to a payment of a debt 
duo to the firm will bind the others.'** But as to this case, Air. Taylor remarks, 
that had the person making the Jidmission tiot been jointly interested, as far as 
the debt was concerned, wifh the person against wliom his statement was tendered 
in evidence, ilio decision would have, in all probability, been the oilier way.*'^ 
But oven daring the continuance of the partnership, one pari nor cannot acknow- 
ledge a debt, or make a part payment, or payment of interest so as to give a 
new period of limitation binding on the firm, imloss specially autliorized in 
writing so to do.^ The admission of a partner as to a subject not of co- 
partnership, but of conjoint ownership in a vessel, is not binding on his co- 
part neiL*^ 

Admission by a wife.— Where a husband has permitted his wife to act 
for him iii any depariment of liusiiicss, her afiraissions or aclciiowledgments in 
respt‘ct of such business ai^e admissible in evidence against him but she can- 
not bind him by admissions, unless they fall wiiliin the scope of the autho- 
rity which she may reasouably bo presumed to have derived from him.^ 

Beclarations of deceased agent when admissible.— Statements, written 
or verbal, of relevant facts made by an agent who is dead are admissible, when 
the siaienumt is made by ilie agent in the ordinary course of business, and 
in particular when it consists of an entry or memorandum made by him in books 
kept in the oidinary course of business, or in the discharge of professional 
duties, or when such statement is an acknowledgment written or signed by him 
of the xnceipt of money, goods, securities or property of any kind ; or of a docu- 
ment Uiscd in commerce written or signed by him, or of the date of a letter or 
oilier document usually dated, written or signed by him.^^ 

* Latch V, IVedlah^ II A. & E., 059. Taylor on Evid,, para. 508. 

» llaod V, nradilkk, 1 Taunt., 10 k 

® Wirhhinn v. Wirk/iavt, 2 K. & J., 191. LinclUiy oti Parfcucrsliij), 128. 

* v. Vmper, 1 Rumh. & My., 191. 

* S(>o Ttiyli>r, imra. SHtJ. Kuo Act I of 1872, s. 18, (1), (2). 

« Act XV of IW7, fi 21. 

’ Jttgijen v. 1 Sfai’fc., 14. 

" a/tffnrd V. Moo., 10. 

» MemMh v. FoMer, 11 M. & W., 202 12 L, J. Ex., 183. 

Staixjhon V. Cltnujh, 2 El. & El,, 933. 

>■ lud. mid, Acl, s. 32. * 
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Liability of principal by reason of notice given to the agent. Actual 

notice. — Actual notice to the agent (mitlor certain coiuiliious) eon ^riic'tire 
notice to tlie principal liiinseH.^ For if this were not it would cause great 
inconvenience, and notice might be avoided in every case by ciu]doying an aunni. 
And for the same reason, information obtained by an og(aii has (nnthn* ccalaiii 
conditions) the same effect as though it had been obtained by the principal 
himself.^ It has often been said that the knowledge of ihe agent is know- 
ledge of the principal; but this phrase has been elala>rately erii icizcii by t iie 
Master of the Bolls in Blachhwrn v. Vigors,^ and is there said Iw his Lorilsliip to 
be “evidently too large,’’ “ and if literally applied, it would often !km\ icktrlly 
untrue and Lord Halsbui’y in the same case,^ on a]>peal befoin* i1h‘ llnusc of 
Lords says, “Some agents so far represent the principal that in all r(‘spcchs 
their acts and intentions and their knowledge may truly !)(' said to b(‘ the neds, 
intentions, and knowledge of the principal, other agents may have* so littiilcd aittl 
narrow an authority both in fact and in the common inult^rstaniliug of f heir 
form of employment that it woxilcl be quite inaccurate to say that such a a agcniA 
knowledge or intentions are the knowledge or intentions of his principal: and 
whether liis acts are the acts of his principal depends upon the specific uuiliurity 

he has received Where the employment of the agent is such that in respect 

of the particular matter in question lie really does represent the prium'pal, fho 
formula that the knowledge of the agent is his knowledge is 1 ihink correct, init 
it is obvious that that formula can only he applied when the words “agent’* 
and “ principal ” are limited in their application.” 

Constructive notice. — Constructive notice has been defined as evidence of 
notice, the presumption of which is so violent, that the Court will not alh>\v of itn 
being contradicted. ^ The doctrine of constructive notice dopeiuls upon two cim- 
siderations, first, that certain things existing in the relation or the conduct of 
parties, or in the case between them, beget a presumption so ntroiig of aefnu! 
knowledge, that the law holds the knowledge to exist, becnase it m liiglily 
improbable it should not; and next, that policy and the safety of Ihe publicg 
forbids a person to deny knowledge, while he is so dealing as to keep himself 
ignorant, and yet all the while let his agent know, and himself, perlu^w, piHdii 
by that knowledge.^ The principles upon which this docdriiio rcHi are also 


^ Vane v. Vane, L, E., 8 Oh., 883, (899). Bradley v. Eiclm, L. E., 9 Ch., 189, {lOfJ}, 

^ Bfoudfart v. Umtefiore, h. E., 2 Q. B., 611. 

® L. E., 17 Q B B , 558, (557). 

^ Blachhurn Low Go. v. Vigors, h. E., 12 App. Oas., (588), 

' Per Byre C. B., inPIumi v. Muitt, 2 Anst., 438. White & Tml., L. C., 45, l,> 

y Le Nem. 

0 Kennedy r. Qreen, 3 My, & K., (71#), per Lord Brougham. 
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ivlVrrtHl lu ill v. SfU'aypJ Oonstniclive notice, liowever, of C0Tir«0 iiiergeH 

ill aeliial iioficca for tlu-ii' euii he coiLsirnctivc notice, where actual notice is 
not alleo'OfL*^ 

Notice when effective as ‘between principal and third parties — The 
luiiice £»‘iv4‘n lo, or the infonniitiou olhained hy, ilio ngont, must, liowcTcr, in 
order to uiTeet the ptdiicipal lutw' heeii given in or obtained by him in iJw couTHe 
uf the by him for the princqnlf for if it were not so, as says 

Lcml Hardwieko in Warrlrk v. Wit rrirlc^^ it would make purchasers and mort- 
gagtais' titles depcnid aiiog'eilier on the memoiy of their counscdlors and agents^ 
and ohhhre I limn to a pply to persons of h‘hs eminence as connsel, as not being 
Ko likely to liavt* noliee of formei* ii*ansa(di4>ns.’' This mile is exempli tied by 
iluMaiMMif r w Norm Hid f vhieh on {us^ouni of it luang taken as one of 

the two illuhtiniions to this Msiiiou may be iwfally set out at ](‘ngidL There, 
t wo cai'goeh of tlmhf*r were eonsigoied by Dressei^ to one lIoidmmeHS fur sale 
on del ernli re eomnnssion, and who had a(a‘e]ded bills drawn upon hint on ac- 
count : llohlernesH, being* an importer of timber on bis <jwn aceoinit, was in the 
habit of helling as factor for others, and laid on two occasions sold timber for 
t lie defendant Norwood. These sales were usual Ij by public aiiciion ; catalogues 
btdng issued stating tln% description and cpiantities of timber to bo sold, but not 
whose timber it was; having fnauted at the end of them “ J, W. Jfoldernesa, 
and Go., merchants, J. B. Ward, auciionoiuT’ Ward being a clerk of 
llolfleriiesB and Go. The timbei* consigned by Dresser to Ilolderncss was 
put lip at one of these sales (a copy of the catalogue coiiiainiiig it being 
sent to ilio ])laintiff,) and bought in. Afterwards one Marrnadiiko Ohapliti, 
who had formerly been a clerk to lIokhumcHS, ])ai who was then in business 
for himst'If as a broker, entered into a negotiation for the piirchaso of this 
timber by private contract, and bought it in the usual way, for cash, paymblo 
in a month, less 2^ per cent, discount, without disclosing the name of his prin- 
cipals. IIoldenii‘ss, knowing Gluiplin not to bo a man of substance, doel in eel 
to give Idim a, i!<*livery order; whereupon Chaplhi offered him Messrs. Norwoods 
guaiuiitre width liolderness aceepietl Upon receipt of this guarantee, Holder- 
ness didivered i he iimbm* to vessels sent by the defendants, and sent Chaplin 
an iinaiiee of the iimiKS*. <Mtapliu kmnv that the timber was the property o£ 
Drc'ssi*r, !u' having applhnl to him to let him have the sale of it, but tlio 
defiOidaids we!‘(^ not awaro^ of this fact. liolderness became bankrupt, ant! 

» h. It, S Kq., Mi. 

» Wdifr V. iUhmn, I It !i, Om., (028). 

« Inih Ad, h 220. 

^ S Atk, 29 k See Wor^irij w Brnrhormigh) 8 Aik,, 302. Flmh y. Shaw^ 19 

* 14 Gt il^ K. S., 57i i 32 b. J. 01 20L 
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Dressei’ gave notice to Norwood tlnit the timher belonged to !nm and chaaaiided 
tiie price. The defendants, however, insisted upon their ri^hf to sen d <dT 
against the dishonoured acceptances of Holdei-’nefeS : — Erie J., afita* liiifiiiig 
that Holderness was authorized to sell the tiinlter, as facior, iti own iiauie, 
and as if the timber were his own property, said Tim iu‘\t fVa* ilio 

defendants to make out was that they bought the goods in ignorainiMd‘ tho 
plaintif’s interest in them. The evidence shews, 1 iliiiik, ihai iho dofimdaiiH 
did bond fide believe the goods to he the goods of Holderness, and iioi Hie pro- 
perty of the plaintiff. It appears that the defendants eraploycHi one Cliiiplin, a 
broker, to buy the goods for them, and that Chaplin, at the time lu‘ hoiighi 
them, had in Ms mind a knowledge of the fact that the goods wco'e ilie propeniy 
of the plaintiff, and not of Holderness. It stands as an iineonf rovtn'tisl fiu‘i 
in the case, that the knowledge of Chaplin that the goods wore t!u‘ ]mopcniy 
of the plaintiff came to him before he ivas emploijed as the agent rf the df find finite 
and entirely distinct from that employment^ and was in ihe sti viia* of 

Holderness. Before he stood in any imlation to the dofendanlH, Chaplin, know- 
ing the timber to he the property of the plaintiff, ho having then loft the Horvieo 
of Holderness and commenced husincvss as a broker on his own aeeouid, a]>p!ied 
to the plaintiff to bo allowed to sell. No information as to Hie oworsfu'p of tln» 
goods ever came to Chaplin in the course of the transa(*tioii holnotm 
him and the defendant Holderness, though I will assiinu' Hud Cluipliu 
• was perfectly aware of the fact of the timber being the properly of 
the plaintiff. Under these circumstances, I am of opinion that Hie rigids «if 
the defendants are not affected by anything which came to tlu» knowledgi* of 
Chaplin before he became the agent of the defendants. The g^nunul rule, I 
apprehend is, that whatever an agent docs within the seo])(' of Ins employ- 
ment, and whatever information comes to him in the eourhc uf Ins emplinnuuit 
as agent, binds his principal. Where an agent is employed io luuko a pur- 
chase, the principal is affected by all the knowledge aefpiircHl l>y Hie ugmit 
which would have affected the piuncipal if ho had eo«dud(Hl Hm iruiisucdimi 
himself. Anything which comes to the knowledge of Hie agent in Hie eiuirsa 
of the transaction hinds his principal; but the principal is not bound by any 
knowledge previously possessed by the agent, and which may or may imi hr in 

Ms memory at the time he is acting for him The ease of Vidlr v, Ihmefid 

and the authorities referred to in 2 Tudor’s Leading Oases in Ec|iuiF 40, 
appear to me to lay down the doctrine to the effect tli at t have im|HmlVm!y 
stated it, w., that the knowledge of the agent acciuirod in Hie eoiirse of the 
particular transaction, and in reference to the trauKacUon in which he is tiei- 
ing as agent, binds the principal, but that the latter is mot bound by anything 


I 2 Hare, S94, 
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whidi was or in^ in (hr iiund of the agent before t!ic eoiinneiireiiirut 

of the relaliou brtwi'rn them.’'’ Wilkes J., (listino^uisluxl the case from the deei- 
hioiLs on the elvni by of Kcjnity, and added, J am not 

di'^poscMl io depart from the geneiMl riih* {kHchI upon in onr (Vmrts, that the 
ac‘e^ of om‘ mam arf* m)i to ai1r(‘i the iid<o*(‘s| of aindher who does not aiitliorizo 
them, and the sum' rule applienhle to knowledge, always excepting’ the rule of 
fiMink a> to wlueii I rtNcuaa* luy opinion until eirciimsianees arise winch in a}' call 
foi’ an c‘\pre >>^Ioii of ild’ Keating 4,, uis<i said : — Clpon ilu‘ siniplcvst principles 
n hit'h g«v\ c*rn I he rehd ion of prinei[)al and agent, one who employs an agent 
iint'sm him with aullmrily to du everything that i^ necoss’ary to the performance 
of the did} iniiamled to him, and isalTeeted with notua‘ of all information nc- 
(piired b} him in the comm* of tlie tmnsaetion, as if ilu‘ priueipal were ii-.'iis- 
aetiirgd himsidf. Bat there is no anthunty for saying that the doetiiiu' of 

ennsimel ivi* notice* is to be <airri(‘d bt*yond tiiis In a Court of law ’’ This 

(WHO was Hub-»w|nmi( ly overruh'dd but the law in this coimtry follows tin* deci- 
sion wh!(‘h was so overniled. An extension of this rule has been at one time al- 
lowetl in Knglami, namely, that where a transaction is closely followed by, and 
eoiineeli‘d with another, or where it is (dear, that a previous iransaedion wnis 
preestud to the mind of tin* agent wdien engaged in another transaction, 
there is no ground for the distiiudion h} whieh the rule, that notice to 
the agent is notice to the priueipal had been restrieied to the transac- 
tion bni< this view is expressly excludml by the Indian Contract Act, and it 
has luoroovor in England been cut dowm by 45 and 40 Vic, o. 39, and ike hw 
as laid down in IFrovaV/i: v. IFarr/ri restoecl. 

Whether the knowledge must he material to the busiaess transaot- 
ed. — The (pn^siion wludJmr or no, to aittmfe a person wiik constriictivo notice of 
facts witkin the kiiowdcdge of his agent, it is necossarj not only that tim 
km>wic‘dge should be obtained in ike course of ilic business transacted by kim 
for kin principal, but also that the ]uiin\diH\gG must ho vuitenal to the hmt mss 
/u bp finusavipd, and such as it is tke duty of tko agent to comm u ideate, docs 
not nppc'ur to be* dealt with by s. 229 of the Indian Gout raet Act ; this (pics- 
tiofi, iindt*r Huglish !aw% 1ms been answercjd in the afTirmativc. In IFylfe v. 
/T/d# BoihI Wt*hibury has said:— To aiteci tko principal with noiico, the 
agcmt’H knowiislgc nnisi have been (lerived in tke particular transaction in hand 
and furtlnmil must have been knowledge (£ Bonietking material to ilio 
pariiciilar transai'iiun, and Homeiking wliieli it Avas tlio agciiFs duty to commuiii. 

» Nmmod V. 11 C. B. (N. B ), 460, 

“ ILwjreim^s v, Upihitvfl^ 1 Keen., (160)* Broilmrton v, Ifafl, 2 Toni*, 674 Boo as to 
iliOBO cases tko remarks oi* tie Tico-Okancollor in Fdlcr v. B&mitt 2 Haro SSt, (406)^ 
Soo also Bemlm Nmmr AH Kim v« OJoodhya Itam Elmi) 8 W. E*, 399, (406). 

• 0BoG. / AS*,690, 
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cate to Ids principal j the whole doctrine oi constructive notice resting on the 
ground of the existence of such a duty on the part of tbe agent. 

Whether the employment of a person by an agent to do a ministerial 
act constitutes that person an agent so as to affect the principal with 
notice of Ms knowledge. — JSioY does the Indian Contract Act make any 
express exception from the rule laid down as to notice in section 229, where tho 
employment of the agent is to do a merely ministerial act, such as the j^rocuiiiig 
the execution of a deed,^ or the search of the register for incumhraiiees.^^ But 
it is enacted that if the suh-agent be properly appointed,^ ho is to he coiisideretl 
the agent of the principal as far as the princlpaFs liability to third parties is 
concerned, and it may therefore he taken that notice to such sub-agent would bo 
notice to the principal, and it is probable, that any notice or information at*<|uired 
or obtained by the agent himself in the course of the business traiiKacted by 
him for his principal, even though such business bo only ministerial, ndgbi bo 
held to affect the principal with constructive notice of matters so coming wiilan 
the agent’s knowledge, as the words of tho section appear to bo wide enough to 
do so. It will be seen that the case of WylUe v. Follen^ above cited, is an 
authority to the effect that the employment of a person employed by an agent 
to do a merely ministerial act, such as the execution of a deed, does not so 
constitute him an agent of the principal as to affect the principal wdth coiistnxo 
tive notice of matters within the knowledge of tho person employed by tho 
agent ; but in that case it was expressly held that the pei\son employed by 
the agent was not acting in the transaction as the agent of the piineipal. 

Exception to the general rule. — Although the general rule in, that 
notice to a solicitor is notice to the client, when such notice is acc|uijnd in 
the course of the business which is being transacted by him for tho 
yet where the disclosure of a fact of which notice is sought to be fixed upon 
a client, imputes fraud to the solicitor, it is not to bo presumed tliat'^tho 
solicitor will make disclosure of that fact to his employer, and tho client 
will not be constructively affected thereby.^ This exception has, however, been 
held not to apply where the fraud is not independent of the concoalmeiii of 
some fact, but itself consists in the concealment, and in such case notice is 
imputed to the principal on the ground that a solicitor is to be presumed to 
have communicated all that is his duty to have communicated^ ; in IMlaml t. 
Earfi a solicitor induced a client to advance money for another, and soon after- 

^ Wylie V. Totten, 3 DeG-. J. & S., 596. 

“ Toxon V. Gascoigne, (note), L. E., 9 Oh., 658. 

» Ind. Contr. Act, ss. 192, 194 

^ Kennedy v. Green, 3 My. & K., 699, (723). Waldy\, Gmy^L. E., 20 Bcj., 238, 

® AUerbury v. Wallis, 8 DeG. M. & G., 454 

« L.E., 6 CL, 678, (682). ^ 
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Avardn induced a BPcond client to achLinec nionoy on mortgage of tlie same land 
witijoni informing liirn of ilie exisieneo of tlic first mortgage. Tlie solicitor 
afteiuTards Itdi the eoinitiy, and the ladder of the second mortgage registex^cd 
it before the lirst morigage was regislered; held that the Jiolder of the second 
niorlgago in list be taken to have had, ihrongh the solicitor notice of the first 
inortgagiLand could not by the prior regisiiiition obtain pinoxdty. Lord Hather- 
Ij said 1 ihink, with Lord Justice Turner that the question how far yon 
are jnstiOed in assuming that the agent does not coinnuinicate to his client 
information which he lias received, aii<l oiiglit to have communicated may be 
affected by very delicate shade's of diUhreneas it might bo said that the veiy 
fact of the^ solicitor not having connmmiea teal an important circmnstance is of 
iistdf evidence of fraud. But Lord Justice Turner in the ease oi Ait erhimj v. 
Wallis^ c'xaetly meets that diniculty, and says that such a rule cannot pi'^cvail. 
It must be made out that distinct fraud was intended in the very transaction, so 
as to make it necessaxy for the solicitor to conceal the facts fiviin his client in 
order to defraud him. In Kmuedy v. Green ilic facts were not communicated.’' It 
must, however, he rememborod that to make English cases apply to this country 
on the (luestion of notice, it must be shewn that the informatiou was acquired 
by the solieiior m ihc coiirre of the hmi/im transacted by him for hh principal. 
It is a (question whctiier the neglect of purchasers to scai'ch the Rcgistxy 
and iiupiire for incumbrances affects them with constructive notice of alien, see 
Keitlemdl v. Similarly where a solicitor acting for both parties in a 

mortgage transaction has notice of the existence of a document, but with the 
conHcni of one of such parties conceals liis knowledge from the other party, the 
latter will not be alfectod with constructive notice of such document,^ In the 
case referred to as authority for this proposition, the solicitor was acting for 
both mortgagor and mortgagee, and on being informed by tlio mortgagor of the 
existence of a document which would hare deterred the mortgagee from advancing 
his money, said that ho should not communicate the information to his client the 
mortgagee, as it might make him feel nervous about advancing his money. 
Sir W. Pago Wood, as to this, said : — When ho the solicitor gave that answer, 
it was the duty of mortgagor and his wife to go farther, and communicate with 
the intending mortgagee himself, and the Court can only ti*oat there not doing so, 
as a couHpiiiuy with Clarke (the soliciioi^) against his client. It would bo an 
eneotirage men t of fraud to apply the miles of notice, which wmm established 
for the sabdy of mankind to a transaction like this. Similarly on a somewhat 
analogous principle to that laid down in Kennedy v. Green f the doctrine of 

^ h, B., 20 Oh. B., 501, anti Doorga Kafahi Bm w Bamy Madimh Momo7ndars I, L, B., 

^ Calc,, 201, (205). • 

* BImrpe V, 1%, b. R., 4 Oh, App., (40). 

* K., mB, t 
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con&fcruetive notice has been held not to apply to cases -where the |)('rsoii 

the benefit of that doctrine has been guilty of secrecy in the transaction with 

constructive notice of which ho seeks to affect a piircliasor.^ 

Carelessness ia obtaining information, effect of on a purchaser.— 
Whore a |)ersoii is proved to have had a knowledge of certain f.ieis, or to have 
been in a position, the reasonable consequence of whi<*h knowledux^ or po^iiio!l 
would he, that he would have boon led to make farther enqairy, whirl} wonh! 
have disclosed a particular fact, the law" wfill fix him with having liiinKc‘lf’ Inul 
notice of that particular fact; for there may be such w'ilful ni^gilgenrt* in 
abstaining from enquiry into facts which "would convey nrfnal nofire, as niay 
properly be held to have the consequences of notice aeiiially obiainetl; bid if 
there is not actual notice, and no wilful or fraudulent in rniitg away fron\ an 
enquiry into, and consequent knowledge of facts which ilu' circumsianers would 
suggest to a prudent mind, then the doctrine of constructive iioiit‘e ought not to 
be applied.^ Thus wdiero one Banoy Madliiib, who was the owner of a irimrc 
under two leases, one of which was in his o-\vn name and in tin*, other in ilu5 
name of liis cousin, whilst in prison for an offence under the Penai Bode ga\’e a 
power of attorney to his cousin and to two other persons containing an authority 
to any two of them to sell his property if occasion required, ihwious to hin 
imprisonment a suit had been instituted against him for arrears of rtud by one of 
his zemindars, which suit was decreed pending the impiisoumeut, and the ttuiure 
was in execution sold and purchased in the name of one Oopat Das ; and wnbM^ 
qucntly two of the atiornies, one of whom was the cousin, conveyed the other 
leasehold tenure to Gopal Das and ChotaRankal Das ostensibly for \aluahle eon- 
sidoration. Some time after this, one Doorga Karain Ben hccaiuit tlui pus'chnser of 
both the tenures under a kobala executed by Gopal Das and Chat a Ibikhal i hw. 
On Bancy Madhub Mittcr’s discharge from prison, ho iuuk proceeding'; undtu* 
the Criminal Procedure Code to obtain poKSsession of these pro|)eriits, and an 
order was made, giving him posse*ssion, whereupon Doorga Naiuiu Ben brouglii 
a suit against him to i^ccover possession, as a purchaser for value witlioiii ludifan 
The lower Court dismissed the suit, holding that the plaintiff had notice at Ilic; 
time of Ms purchase, that the sales and conveyances to Go])ai Das mid llaklial 
Das from the two attorneys were benami transactions for Baney Madliiib, ¥lrd, 
because the recitals of the conveyances were sufficient to put him upon muftiiry, 
secondly, that at all events he was fixed with constructive notice, l)iH;auHe iw ditf 
not ask for the accounts or aemindary papers and did not obtain tluj 
Pontifex J., found that the plaintiff had made enquiry from one of tlici aflornic^s 
of Baney Madhub as to whether there was any harm in purcliashig, and luid Ijccii 

^ Eormasji Temulji v. ManUwarlai, 12 Bom. H. 0., 262, * 

® Per Poiitffox J., in Doo'^ga Earain Sen v, Baney Madhtd) Mmimmlan I, L, E., 7 ikdc * 

201 , ♦ 
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iolil iliat tlioro was noi , aiul that tlio zotnindary papers were actually given to 
the phuiitifT on Ins piircliasc ; and lield tliat witli roB]>eci to ills not obtaining the 
deeds, saeh netrlte’C'uec might iu^ important as against a third person with whom 
they might huvi‘ been deposited for value, but it was of com])arativo nnmiportanco 
as against Ihiiuy Madhuh, who Imd ]>lac*ed his aJTairs in the hands of attornieSj 
one at least of wliom had assunul ilie plaintitf that he was safe in purchasing ; that 
moreover Ihe !H‘gh‘rt io ask for d(‘eds, in a conut.i’y wliere registration prevailed, 
apjdietl with but slighi force ; and that there was therefore no ground for fixing 
tlu5 plaint iff viili ecmslruefivi* notiei^ that the tnuisaelions were benami ; and 
that ns flu* (!onri below had not found iliat ihcjre was any aeiiial notice, and as 
ilu3 cirimmstances of the case were insuOieieni to tix the plaint iff with constrnc- 
iiv(‘ noti(*t\ the pIninlifT numt b(‘ conslihonsi to be a purchaser for value without 
noticed llu* rule redmand toby Pontlb'V J., is more striugently laid down in 
the ease of in rc JIaU lutd i in which Htovling aslojds the views of 

IbTUiworilp*^^ regaiHling the application of the doctrine of constructive 
notii'e, namely, that where a person has actual notice of any matter of fact, 
Ihero i‘an be no daugm* of doing injustice if he is held to bo bound by all the 
cxmseguences of that whitdi lie kiu)w>s to exist; but where he has not actual 
notieia he ought not to Ix' trcsited as if he had notice, unless the circumstances 
are hucIi as enable the douri to say, not only that lie miglii have acquired, but 
also, that be ougiii to have acquired, ihe notice with whicdi it is sought to affect 
him-— Iliat lu» wtmhl have acquired it but for his gross negligence in the 
coudmd of the ImsiiicHH in question. The question, when it is sought to afioct 
a, purtdiaser with consiruetive notice, is not whether lie had the means of 
obtaining, and might by prudent caution have obtained the knowledge in 
(fimstiim, but whether ilio not obtaining it was an act of gross or cul[>ablo tieg- 
ligixice. It is obvious that no delinito rule as to what will amount to gross 
or *culpablo negligence, so as to meet every case, can possibly bo laid dowm.” 
And in connection with this rule, the c*aso of Fidkr v. should bo 

ixdVrml to, in which a continuous dealing with the same title by a solicitor 
acting tor all parties, was liold to bo iviiluTi the transaction in wliich lie was 
employed. There, peiulmg a treaty for sa!<‘ to om^ Beneib the vendor agreed 
to givc‘ a creditor a mortgage on the estate to bo sold, and notice of tho 
agreement was given to the purchaser’s solicilors, and then tlie treaty Cor sale 
ceased fofMtpwarcls of live years, and tho vendor dying, the purchaser bought 
the esiaie from Ids representatives and mortgaged it ; tho same solicitors llesHrs, 
farrer and Oompany having been concerned for the piiridiaser from tho 

^ Diiorga Wunim Ben v. Bmoy MadhuT) Mozoomdar^ L L. R., 7 Ciilc., IDlt 

* U ib, in Oh, TM * 

S IPcor V. 4i DoG., M. & U,, -MW. v. Fi^mherinn, 4 Drew., 333, 

♦ llani^SOb • 
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commencement of the treaty for sale until the purcliase, and aKo for 
hanks the moi*tgage 0 — held that the mortgagee “was fixed wiili nfdk*e of ilie 
creditor’s charge. The Vice-Chancellor, after stating, that the rale iliat notice 
to a solicitor will not hind the client unless it ho in the same tinnsaedion, or 
at least duriug the time of the solicitor’s employment in that iransaciioii, had 
been always understood hy him to he a rule postf tee //arcs* adopted hy (kniiis in 
favour of innocent purchasers said, ‘4n the case before me I considei^ it. to ho 
immaterial whether the treaty between Sir J. P, Dillon and Mr. Beiieil, (the 
first treaty for sale) land that between Mr. Bonett and Messrs. IHIlon sifier 
Sir J. P. Dillon’s death, (the treaty which terminated in the a(‘iaa! salc^) mnw 
the same or not — whether the latter was a contimianee of the firsi or a new 
treaty, — Messrs. Parrer and Company were ilio solicitors of the d(d\‘ndani 
Benett from the commencement of the treaty in 1831, to its close. The noiiiH^s 
of the plaintiff’s (the creditor’s) interest wore given to tlunii in Marcdi 1832, 
as the solicitor of Benett. Those notices were retained and preserved hy 
them; and in this suit they come out of their possession from the n ns wen* 

of their clients I cannot discover any ground upon which ifr. Benett 

can escape from the consequences of the notice. If Mr. Benett is honnd hy 
the notice, Mr. Mai'jorihanks (the second mox*tgagee) mnt bo hound })y if also, 
not because abstractedly he is to he houtid hy facts which came io tlndi* 
knowledge of his solicitor in other transactions, hut hecaiiso the solicitor ho 
employed in the business of the mortgage had notice of the plaintiffs (the 
creditor who had a charge) interest, as the solicitor of the mortgagor, in the 
very transaction in which he the mortgagee so employed him.” 

How far an insured is affected by information acquired by agent 
who is not the agent through whom the policy is affected.— Although 
where an insurance is effected through an agent, non-disclosure of inaierial 
facts, known to the agent only, will affect his principal, and give tlio insnrtn^ 
good grounds for avoiding the contract ; yet the responsibility of an innocMuit 
insured for the non-communication of facts which happen to bo within flic 
private knowledge of persons whom he merely employs to obtain an insuraiK‘o 
upon a particular risk, ought not to be carried beyond the person who actually 
makes the contx^act on his behalf. Thus where the plaintiff instructed a brokc'r 
to effect for him a re-insurance upon an ovei‘due ship ; and whilst the broker 
was acting on behalf of the plaintiff, he received information of amaierial fact 
tending to show that the ship was lost; the broker did not eomiimnieufi* flim 
information to the plaintiff, and failed to obtain an insurance for him. After- 
wards the plaintiff, through another hx’oker, offocted a policy of insmunce, loht 
or not lost, which was underwritten by the defendant. . The ship hm! in fact 
been lost some time before the plaintiff tried to I’e-insure liex\ but neither the 
plaintiff, not the broker who effected the insmanoe, knew of or coiic^^alcd from 
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tlie cli4eiiclaid any fiu*! iandiai^^ ii) sliow fliat the sliip liad been lost. Tlie 
(letViiclant K(»u< 4 ’hf to !*esist pa} riiont of the policy of insurance, lost or not lost, 
on tlu‘ *^rom!tl that he was not infoi'med of the fact tending to show the ship 
was lost wlucdi was within tlu‘ laujwhnlt^i^ of the first broker who failed to 
oidain tlie iasuranee, coattanliug that the knowledge ac(|uired by him whilst 
endeaviHiring to idTeet the iiisuranee Tuust he imputed to the plaintiff; and in 
support of this {‘oidcniiioa Ids (‘omistd cited the cases Filzherhnrt v. Mather,^ Glad-' 
sftme \\ Jb-<m<//oo/ v. JfouhjnnvS and Strihletj v. Imperial Marine Insurance 

Canqmaff,^ Day 4., belt! that the itoa-eoannaidcafion of the information referred 
to did not viliati* the polie} ; The (kntri of Appeal,'^ Liudloy and Lopes L, JX, 
Lord Ks!a*r M. Ih, disMadintr, rererstnl the dcc‘isian of Day J., and held that the 
plaintiff eoiild tiot reeover np<m the policy undeiwritten l)y the defendant. On 
appeal to tin* lIouMmh' Lof’ds,^ the decision of the neon \s Bench DHisioii was 
rcverhisl ; Don! Ifalshnry saitl; — “ Wlnit then is iho position of the broker in 
ibis easts whose knowledges though not communicated, is held to be that of the 
principal? lie certainly is not employed to acquire such knowledge, nor can 
an}?' insurer htipposc ill at helms knowdedgo in the ordinary course of employ- 
meni like the enpiain of a slop, or the owner himself, as to the condition or 
luhiory of the ship. In this particular case, the knowledge was acquired, not 
bi'canse he waw the agent of the assured, but, from the accident that he was 
general ag<uit for another persoxn The reason why, if ho had effected the in- 
sm-aneo, his knowledge, iinles.s he comminiicated it, woiild have been fatal to 
the policy, is because his agency was to effect an msuraiico, and the authority to 
make the contract drew with it all the necessary pow'crs and responsibilities 
wbieluiro involved in such an employment; but lie liad no general agency — he 
had no other authority than the authority to make the paidicular coiitraet, and 
his authority ended before the contract sued on was made. When it was made 
no rrelation between him and the shipowuer existed which made or continued 
him an agent for whose knowledge Ms former principal 'was responsible. There 
wm no material fact known t(^ any agent which was not disclosed at the point 
of time at which the contract was made; there was no one possessed of know- 
h‘dgc whose duty it was to communicate sucli knowledge.” Lord Watson said 
“ In this c*aso it is sought to extend iho imputed knowledge of the insured to all 
fads which during the period of ins em]>loyment became known to any agent, 
other than iho agent effecting the policy in <][uestion, wlio was employed at any 

^ 1 T. K., 12. 

s 1 M. & B., 34 
k ii, 2 Q. B., m. 

* k E , 1 Q. B. I)., 507." 

* BlaeMumf Zorn ^ Oo. v. Ii. B., 17 Q. B, B,, 553* 

* BiacMuf% Zm i" Oo* r. Vigors, h B., 12 App» Oas., 631. 
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time siiccessMly or uiiMumssfull}, to insure the nhole or any iKiit ol i1k‘ sinne 
risk with that coYcred bj the pehdy. This is n cMse of r(‘-iiisurane{\ but ii in 
obvious that iho priindple, if aclmiitod, would 1 k‘ i‘C|iially applicable io flic 
03*igmal contract. I am of opinion, with yoxu* LorchhipN ilrit ibo respondfnlity 
of an mnocent assiir(‘d for the non-<*oramunieation of facds vhic*Ii liuppcm to be 
within the private knowledge of persons whom he nn^ridy tanphns o? ohtain an 
insiu*aiicc upon a paidienlar risk, ought not to he earri(‘d lupond ilu‘ pcf^oii w lio 
aei'iiallj makes the contj‘aot on his belialf. There is no aiitiiority vliatmer for 
enlarging his responsibility beyond that limit, unless it is tf> he found in |lu‘ 
decisions which relate to caj)taiiis and slu'p agents ; and iliCNse do no! appi‘ar Id 
me to have any analogy to the case of agents employed to (‘ffeei a poHtw . There 
is a material difference in the relations of these two classes of agent % ttj t hcu*r 
employer. The one class is s])ecially employed for the pu}']H)se of et^mmiinitading 
to him the very facts which the law rcrpiires him to divulge* to Ids insurer ; tlu^ 
other is employed not to proenre or furnish information {*one(*niing the ship, but 
to effect an insurance. There is also, as the Master of the Kolls pointed tnif, an 
important difference in the positions of those two claHses witli resptMd itj the 
insurer. He is entitled to contract, and does contract on tlu* Inisi,^ tind all 
material facts connected with the vessel insured, knowii to t ho agent i*niph))ed 
for that purpose, have boon by him commnnicated, in due course, to his priiu 
cipal. So also when an agent to insure is brought into contract with an insurer, 
« tho latter transacts on the footing that the agent has clisdoHcd every inaieriul 
circiimstanoe within his pcx’sonal knowledge, whether it bo known to his prin- 
cipal or not; but it cannot be reasonably suggested that the insurer rcdicH, to 
any extent, upon tho private information possessed by persons of whose existence 
he presumably knows nothing.” 

Doctrine onght not to be extended.—'' It has frc<iiiontly been said 
by eminent Judges, says Lord Macnaghten in the case last cited, “ ilia i dim 
doctrine of constructive notice ought not to be extended. It seems to iiu* 
that the decision under appeal involves a great and a dangerous exleiwion 
of that doctrine. There is nothing unreasonable in imputing to a shipowner 
who effects an insurance on his vessel all the information with regard ici liis 
own property which the agent to whom tho management of tliui property 
is committed possessed at tho time and might in the ordinary course of tltiiigH 
have communicated to his employer. In such a case it may be said wifliout 
impropriety that the knowledge of the agent is the knowledge of ilie priiu^ipiiL 
But the case is different when the agent whose knowledge it is sought to inipule 
to the principal is not the agent to whom the principal looks for iiiforaaf ion, 
but an agent employed for the special purpose of effecting the insiminciu It in 
quite true that the insurance would be vitiated by concealmeiii on the part ot 
such an agent just as it would bo. by concealment on the paid of il|t‘ priiieipaL 
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Ihil Ut*ii is no! htM-ausc tho ‘kno\\ lodj^o of tlie agent is to be imputed to the 
priiiripab but b(‘caasc‘ the agent of the assured is bound, as tlie priiicipaJ is 
bound, to (‘(miniiinieaie to ilio under writers all material facts witliin bis 
knou ledge. (\m<‘ea!nund of iliose Facts is* a brcacb of duty on liis part to 
those with wlmni his pnnei])al has placed bini in commmiication ; Lynch 

it would in my opinion, be a dangerous extension of the 

doeleine of (Constructive notieci to hold that persons who are tbemselves 
af)s(dulel)’ inmH*ent of any eoneealment or misrc'presontatioii, and who have 
not wilfully shut tlnuh* ej'es or closed ilnur cars to any moans of informa- 
tion, *ar(Mo be alTetded with th(‘ knowl(‘(lgc‘ of matters whicli other persons 
may be morally i hough tuii legally bound t.o eommunicatc to themd’ The case 
last must, flow ever, he cmipart'd with the ease of v. lfo6kai,^ 

in wlii(‘h the sa.mt‘ plaiiitilTs empIoy(Ml a tirni of imsurauce brokers to rc-in- 
hur(‘ a ship wliieh was overdue : and the brokers i*eeeived information tending to 
hIiow' that the ship, ns was the fa<*t, wans lost; but without conmumicating tliis 
infoi mat ion to the pbiiniilTs, they telegraphed in the plaintitls’ name to tlioir 
own London agents, slating tltc i*ate of insurance praemium which the plaintiffs 
were priguiiiMl to pay. Ihie reply to this telegram was sent direct to the 
plaintilTs, and eoiumunieaiions siibsecpKniily followed between the plainiiifs and 
the London ugeuts am! the Loudon agents; tliroiigh a firm of London In- 
huranec brok(‘rh, eilVeted a poli(‘y of re-insuiunce at a higher rate of praemium, 
wddcdi policy was iiiideiwvriiten by the defendant ; the Court on these facts 
held that ihe policy wais void on the ground of concealment of material facts 
by the agents of the assured; considering that the case was distinguishable 
from timii of ISkMnrn^ Low and Company v. Vigors,^ as the opinion expressed 
In tliui ease that it wms not the duty of the agtmts to communicate to their 
principals the infonnailon which tliey had rocoivod, must be taken, as applying 
to the particular facts of the case then before the House of Lords, which shewed 
tliatf, before the negoiaaiion for the ]H)licy sued upon had commenced, all con- 
nection of the plaintiff with his Former bi^okcx's had ceased, and not as applying 
to a case, ihe facts of wlucii sliow that so far from tlic conneedion between 
the principals and their agents ceasing, th,e brokers use the name of the prin- 
cipals to i'oniintic negotiaf Ions, and the principals adopt the act and tlieiuhelvcs 
continue and carry out what their broker had commenced. 

* 13 lOaBk, 491. 

® L. R., 21 q. B. B., 14 k 

** U E., 12 App. Cm., 531. 
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PART ABILITY OP PRINCIPAL TO THIRD PARTIES F01 

AGENT’S AVRONGPUL ACTS AND NEGLKIEXCIT 

Gonoral rnlo as to principal’s liaHlity — Dcfmifcion of nogli^cnco—lliu sici biMlonc* will 
ill llio scope of tlie agent’s omploynierii—Prkicipn] imint liavc cntopli-to tHniirul ov< 
tlio work done Iby tlio agent — Prinoipars liability for contract or’s ‘-orvants'-ljiatnldy ft 
contractor’s servants wkere employer selocia bis own servants™ fbity iujposin'l on on 
ployer to see work properly carried out — Ground for the rule ntulor <*arlit‘r anfhoritlos 
Liability of owners of carriages lot to biro nbo select the <;oacbnian**" Where bjn*r seloo 
tlio coacbman — Liability under Statute of prr)prietors of cab and horsiw to t!iird pornoi 
for ncgligeiioo of cab-driver — Non-liability of master for injury ciiuHtnl by a servant i 
fellow servant; Common employmoni— Principle of Hub exception— T« comnum itnivt< 
essential to common omployraont—Liability of Corporation for breaeli of Hiatutia 
duty —Liability of managing owners for negligence of oapiuiu “-Managing owneris liabilii 
for pilot’s negligence— Liability for agent’s wilful and maliclouH acin- “Inatality of prii 
cipal for directions given to Rboriff to seize goods of wrong person— For ntisluko 
excess of agent’s authority — Liability of common carriors— Qualificationa of the pri 
cipal’ s liability for negligence of agont^ — Distinction between doeirine f>f eiuitributoi 
negligence and i’oZeati won. fit injuria — Act of God— Fis major— Kauital forces -Act 
dontal injury — Liability of Secretary of State for nogligonco of agent* 

Liability of principal for wrongful acts and negligence of ages 
General rule as to principaTs liability. — TIio principal is rcBponsibio tfiii 
parties for the wrongful or negligent acts of his agent committed whilst engage 
in the course of his employment ; hut not for acts of negligence clone by the agt* 
out of the scope of his authority or inconsistent with the course of his em ploym wii 
There can be no question as to his liability whore he has expressly dirceitnl 11 
wrong to be done, for gm facit ^per alium facU per ; or where he fins give 
directions which could be executed only by its commission,^ or wliere Iw In 
ratified the act.® But the question of his liability is not to be (leiinniiued I 
whether or no the agent had authority to do the act, but wlieilier w turn i 
acting, he was acting in the scope of his employment in the bosiiiCHH of h 
principal. 

Negligeuce. — Legal negligence implies a neglect of duty to do or to forbd 

^ Coleman v. Hiches, 16 0. B,, 104 Stevens v. Fbothuard, L. B , 7 Q. B. I)*, *118, i 
T. Bhenpherd) 2 Wm Bl., 893 . 

® Smithes Merc. Law, 144. Gregory v. Tiper, 9 B. & C., 59L 

® Bani Shamasundari Lebi v* Lulfiee Mandat, 2 B. L. E., (0* 0. J.), 327. Akhda h 
Bhaih Ally v. Ste'phetis, 2 Ind Jur., 0. S.> 17, a case of public olilccr as priucipaL 
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from (loiiicy P 11 act. U tim omission to do somctliing wMcli a reasonable 
man* giiidt^d upon iliosc emmidcraiioiiK wliicli ordniarily regulate tlie conduct of 
Innimn ailViirs would do, or doing hometliing wliicli a prudent and reasonable 
man wonbl no! dof’^ The usual question put in determining 'wlicthor tliero is 
cricicmccMd negligence is iherctorc tluMpiestion whether a duty exists to do 
iliiit wlu<‘h was !i*i< niulone, ov not 1o do what was done ; if that question can 
answered in tin* a Olrma tire, then there is negligence. The tost by which 
the acts or omissions are to bo adjudged is found in the question whether or no 
ihe acu’s or omissions would have been committed by a pnidcnt man when placed 
in the position cd* the man who is alleged to have caused neglect, or in other 
wortln (m the question, what would a prudent man have done under the cir- 
euinstaii<H\s of the pmtkmlar ease then before the Oouid ? 

To make the principal liable, the act mast be one done within the 
scope of the agent's employment.— In ihc generality of cases founded on 
uegH genre, it w"!!! bo found that the agent or servant has committed the act in 
violation of his duty to his employer; and this, as has been mentioned above, 
ex(‘lndrs the act from falling within tlio authority of the agent, and shows that 
the qursliun of autlioriiy or no authority is not the tost of the principal’s liability. 
Tiir art must hr done in tlio pcrfomnancc of the business of the principal, and 
witliin, therefore, the scope of his employment. If the act is committed outside 
the Hcopt* of the emplyment or is one inconsistent with the course of liis employ- 
miiui, ihe priiKn])al wnll not be liable.^ Wliat is, or, is not outside the scope of » 
his employment, is, of course a question of fact. If the agent goes beyond 
the course of his employment, for his own purposes, to do some act on his own 
ariMuini, unroimccted with the principaFs business, the principal will not be 
liable ; but noverihelcHS it is not every deviation from the course of the agent’s 
employment, which will relievo the principal from responsibility ; but there 
must bo a total departure from ilie course of the principal’s business, and not 
merely a <lcviation taken on the servant’s own account.^ 

The principal must have complete control over the work done by his 
agent.- -The principal or master must, to bo liable for the agent’s or servant’s 
negllgcmce, have coraploio control over the work done by his agent or servant, 
ho must retain in himself the power of controlling the work the relationship 

* Blllfh V. Birminfjham Waierwor’kB Co,, 11 Bast., 784. 

^ Mfichdl w Om^urlhr, IS 0. B, 237. 8r£o?’e^ v. i4s7Uo?i, L, U,, 4 Q. B., 47G. Coleman 
\% Richpii, IOC. B., 104, Joelv. Mom^son, 0 0, <fc P,, 501, Middleton v. JPowler, 1 
Sidk., 282 . lUymr v. ^lifcheU, L. il., 2 0. P. B., 357. 

® litipier V. MiUMl, K E., 2 C. P. D*, 357. Whatman v. Pearsow, L. 11., 3 C, P., 422. 
Pollock on Torts, p, 74, 

Jams V, Gorperaiion of Miwpool, L. B., 14 Q. B, B,, 890, See Bonihaj/ Trading Company 
V, Mhairaj fBjpdl, I. B. B,, 7 Bom., 139. Bowles v. liider, 35 L J. Q. B., 3SL 

Fo%kr V. LuAb, L. R., 7 0. P. 272. renaUe* v. SmiOi, L. R., 2 Q. B. D , 27‘J. 
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of master and servant innst bo distingnisbed from ibat of an coiijdincn* (tod nn 
independent contractor nndei'taldng work foi’ the emplona’, as snolt roiilraffor 
will not render liable to tliird persons tlic employer, if dtu im* ilit‘ the 

work lie is carrying out be is guilty of negligence ; be not inaiig mider lbc‘ con- 
trol of tlie employer^ For be wbo controls the work is alone an^Hwerable for 
tbe workman.^ In ascertaining wbo is liable for ibo net of a wrcniirdoi'r, ym 
must look to tbe wrongdoer bimsolf, or to tbo first person in tlu‘ nsfeinliifg line 
wbo is tbe employer and has control over tbe work ; you tnnnoi go finilnn^ back, 
and make tbe employer of that person liable.^ NcAX’rfheless lhc‘ remoter em- 
ployer may make himself liable to tliird parties, if, he, at any time, inlm-ferins (jf 
assumes specific control, but in such case he is not an age nf, but a principal,*^ 
and slight evidence of such interfei’ence has been held sufliciinii rmnhn* Iiim 
liable.^ 

Liability for contractor's servants.— Where a ])erson voluntarily entriisiH 
work to a contractor who selects and employs his own Heinninls, hiudi pm‘soii 
will not generally bo liable for any injury caused to third pi'rsons by the eon- 
fractor’s servants in the course of carrying out such work.^ Jhit where a, person 
authorizes lawful work, or work from wbicb, if properly done, no evi! (‘oiim*- 
qnenees can arise, be is not liable for tbo negligence of the emit inetor’s smTa iit s 
but if tbe work is unlaw-ful, or tbe injury is a natural coimerimmei^ of tlie 
work even when properly executed, then be is liable. Thus in Ellh v. Hhjipid 
^ Gas Consumer Company ^ the defendant contracted with Watson BroiberH to 
open trenches along the streets of Sheffield in order that the defendants tnighi 
lay gas pipes there, and afterwards to fill up the tx^enchcB and niake good tbo 
sniface and flagging. Tbe trenches were opened by tbe servants of Watson, 
and after the pipes were laid they proceeded to fill up the tx^nclies and ivshme 
the flagging. In doing so, the servants of Watson Brothers caxTlessly left a 
heap of stones and earth upon the footway, and the plaiiitifi pasBing along 
the street, fell over them and broke her arm. Neitlier tbo dofoiKhuiis nor Wat- 
son Brothers had any legal excuse for breaking open the street, whieli was a 
public one. It was objected for the defendants that the cause of tlie madilmit 
was tbe negligence of the servants of Watson Brothers, for which tiuy aloim 

^ See Pollock on Torts, p, 09. BaiHer v. Henlock, por Crompton J , 4 JR. B., 578. 

“ M%Uga% V. Wedge, 11 A. & E., 757. Godin v. Agricuittmii Hall (Jo,, 3I» L. T. N. 8,, 
Abbott Y. Freeman, 34 L. T. N. S., 544. 

® Murray y. Currie, L. B., 6 C. P., 24, (27). 

* McLauglin v. Fry or, 4 M. A; G-., 48, per Willes J. 

* Burgess y. Gray, 10. B., 578. Pollock on Torts, 71. 

* Rapson v. Guhitt, 9 M. & W., 710. Allen y. Emjwari, 7 Q. B., 900. Omfn/i y, Vm'.min, 

11 0. B.. 867. Miligan v. Wedge, 11 A. & B., 757. 

’ Oilman y. Justices o/ the Feaae from Town of Calcutta, 8 B. L. R., 205, (276). 

» 2 El. & BI., 767. *■ ’ r 
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wfTe r(N|HniNihlr. 1 1 \\n^ n?isni‘rc‘<l iluif flu* contract was to do an ill eg'al act, 
r/:.. to comiail a luustnci, and, fhai I)etn»| so that the dcfoiidants were ro- 
sfiHnsidlc, Lord C4unjd)i‘ll said 1 am clearly of opinion iliai, if tlic contractor 
docs tile thine* uidch lu* is emphued io do, the (auplo} or is insponsiblo for that 
lliine h* I®'* liiinscif. I pcrfcciiy apprt)vc of iho laises wliicli liavc been 

c‘ih‘dd In those <‘ascs fin* I'ontriunoi* \^as t'tnploycd io do a tldiig peidetdly law- 
ful ; flu* i(‘!al ion of masu*r and s(‘rvant did lu^i subsist between the employer 
and iluHc actually doine tin* \\i>rk ; and iliorcfore the employer was not liable 
for ilicir neo'li^a*mi(*(s He was lud answerabh* for anyilu]i<^ beyond what lio 
emplojeti ihc cimfractor to d(n afni fbal beino* la\rfnl, ho was not liable at all. 
Bui presmd casiMbe d(‘lViulant batl no ri<>’hi to break n]> iiie streets at 

all; tin*} (nnplo}i‘d Walstm Brothers to break up the streets, and in so doiin^ 
to lu'iip lip ourlli and sttuuss so as to be a publie nnihaneo, and it was in conso- 
<|neui»e of Hiis beino' done In tbeir orders that the plaint ilf sustained daniag’e* 
It would Ih^ monstrous if the party (ninsino* aiiotber to do a tiling were exempted 
from I infill By for that acL merely because ibore was a contract between him 
and ibe person immcHliatcd) causing tlie act to be doned’ If, however, the work 
niighl liavc‘ beam tlom* in a lawful maimer, the employer will not be liable if it 
be done In an nnluwful nnuiiun*.* 

Duty is imposed on employer to see work properly carried out.— - 
But wlnu’C a pcnsmi ordez's work to be executed, from which, in the natural 
course of things, iiijnrious consequences io his neighbour must be expected 
to arises nnleSH means are adopted by whieli such constMpiencos may be provent** 
chI, he wall lie bomKi to sec io the doing of that which is necessary to prevent 
ihc mimddief, and cannot relievo himself from responsibility by transfciTing the 
duty to a contractor. Ami even an indemnity from the contractor will not save 
him from liability.^ Tims izi Bower v, Feato^^ the plaintiff mid the defendant 
were* the respective! owners to two adjoining houses, the plaintiff being entitled io 
the support, for liis house, of the defendant's soil. The defendant employed a 
csoiitraclor io pull down his house, excavate the foundations, and rebuild the 
lionso; the contractor inuhT taking the risk of supporting the plaintilFs house, 
as far as might be neccjssary during tlie work, and to make good any damage, 
ami satisfy any claims arising therefrom. During the progress of the w^ork 
tlie plaiiiiilFs house was injured, owing to the means taken by ibe contractor 

* OrfJiifoi v. Fiwmo/, !1 0, B,, 807. Knujhiy. 5 Ex, 721. Feachey r, BowlaM) 22 

L. J. bb H., (h II, BB 

* fmuhftj V. 22 b. J., C. P., SI. 

* lktlio)h V. h* E., 6 App. Gas , 740, (829). Bole v. Slitinghourne, Edhmif Oo,^ 6 II. 

& H., 488. Pkhir(l\. Smith, 10 0. B. N, B., 473. Tarnj w Ahhton, L, E., 1 Q. B. D,, 

814 (Jmtj V. FuUmi, 6 B. & S., 070 j 32 L. f . Q. B., 109. 34 L. J. Q, B., 205. 

^ b. li, 4Q. B. !>., 321. See also Ferdml w Eu^hi% L. E., 9 Q. B. D., 441. 
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to support it being insufficient. It was contended for tlie dc^fcndaiit iliai ilie 
injury complained of had arisen from the negligence of the eoninictor alone, 
and the defendant was entitled to the benefit of the genera! nilo fhai}\Yliou a 
person employs a contractor to do a -work, lawful in mid im living no 

injurious conseq[UGnces to others, and damage arises to aTuiilun* pjirty from tho 
negligence of the contractor or his servant, the coiiti’acior and not llm employer 
is liable. Lord Cockburn, C. J., with reference to the Biipulation^ made be! ween 
the defendant and the contoctor, said : — “ Ho (the defendani) dnvets an act 
to be done from which injurious consequences will xesult unh‘.NH nieaiiK aro 
taken to prevent them in the shape of additional work, hut omits to direct the 
latter to be done as part of the work to ho executed, contenting lumscdf with 
securing to himself a pecuniary indemnity in the event of any claim mahing 
from damage to the adjoining property. He is, thei'ofore, not in a posilioii of a 
man who has simply authorized and contracted for t1u‘ exc'cntion of a work 
from which, if executed with due care, no injury can arise, and who is thtu'cfore, 
not to he held responsible, if, while the work is going on, injury arises from tliO 
negligence of the contractor or his servants. The answer to the defendanf/s 
contention may, however, as it appears to us, be placed on a broader ground, 
namely, that a man who orders work to be executed, from which, in ike imlnra.1 
course of things, injurious consequences to his noighhour must la^ expected to 
arise, unless means are adopted by which such consequences may be prevented, 

^ is bound to see to the doing of that which is necessary to prevent the misrhit^ft 
and cannot relieve himself of his responsibility by employing some one else— 
whether it be the contractor employed to do the 'work from, which the. dangtu* 
arises, or some independent person — ^to do what is necessary to provoni ilio act 
he has ordered to be done from becoming wrongful. There is an obviouB diffesr* 
ence between committing work to a contactor to bo executed, f«>m which, if 
properly done, no injurious consequeuccs can arise, and handing over to him 
work to be done from which mischeivous consequences will arise unless preven- 
tive measures are adopted. While it may bo just to hold the party authorizing 
the work in the former case exempt from liability for injury resulting from 
negligence which he had no reason to anticipate, there is, on the other hand, gt}od 
ground for holding him liable forinjury caused by an act certain to be aifrmded 
with injurious consequences, if such consequences are not in fact prevent ed, no 
matter through whose default the omission to take the necessaiy meo.siircM for 
such prevention may arise.'' His Lordship, therefore, held the tiefenclant iiable. 
In the case of Lemaitrey. Davis, ^ the defendant employed a contractor to do 
certain work which was necessary to his premises. The plaiuiif? was Ilio 
lessee of the premises adjoining to those in which Um workwaa carried out. 


h, B., 19 Ck B., 281, 



LUI.ILI1Y \i)}' PIUNCIPAL TO IIIIPD PARTIES. 


447 


% 

TIio (Ipfi'iiflaiii c»aiiht‘cl his pronniHes to he pxillod clown without notice to the 
phiintiff. and in ihv oonrHc of this deiuolition, the western wall, the support of 
wWcdi the plainliff had a right to, wus removed, and in consequence thereof 
a vaiiit in the plaint lifs prcnnlses was damaged. The contractor repaired the 
daninge doin'; hat i!n‘ plaintilt stated that he had safferod further damage 
by reason of his |Uennst‘H having heun wrongfullj entered upon. Both Davis, 
iho employ^' of the eoidrac'tor, and the contractor wore made parties defendant. 
Hall V. (h found tliaf tlse phuntiif had a right to the support of the defendant's 
wall, and that the eiijoyimmi of the right had not been ckm, or otherwise than 
open, am! as regard, > the liahiliiy of Iho dt^fendant Davis, and said : — The works 
uere to he done hy the dehuidaut Davis in the ordinary course by ih contractor ; 
and ihc' <‘oidraetund speeitieation, properly read, must be taken to include the 
works whi(»h wen' done, and whicli were not {ibjeeied io as being done under 
them. The defendant Davis doing the wmrk with tlio assistance of a contrac- 
tor was doing his own works, and it was his duty to sec that the woidcs were 
propiU'ly done, and that cu'rtain precautions were taken, either by himself or 
his agent, by shr)ring, to prevent any injury to his neighbour’s vault. Such 
prcM'uutioim were not taken. The defcmdaiit Davis cannot shift the responsibility 
from hiinseif by saying that ho employed a contractor, and that it was his 
wrongful art, It aimld be a Htrange thing if principals should be allowed to 
escape from liability wheu altering their pi'emises, and erecting new buildingvS, 
by Haying that they employed contractors under the Bpocificaiions which were 
drawn up for their guidance, and that the contractors only wore liable for any 
injury whieii might happen. I apply the principles laid down in Dalton v. 

to the circa msimu'OB of the case, and I hold that both the dofondants are 
iitdilo for the injury which was domed’ Similarly in Pickard v. Smith, ^ the dofon- 
dani employed a coal merchant to put coals into his collai^ and ho was held liable 
for* injury suffered by the plaintiff from his falling through the collar opening 
wdu<di had boon left open by the negligence of the coal merchant’s servants. 
Williams J. said : — “Unquestionably no one can be made liable for an act or 
breach of duty unless it bo traceable to himself or his servant or servants, in 
the course of his or their employment. Consequently, if an independent con- 
tractor is employed to do a lawful act, and in the course of the work, he or 
hie servants commit some casual act of wrong or negligence, the employer is 
not fuiswerablc. To this effect are many authorities ...... That rule is, however, 

inapplicable to cases in which the act which occasions the injury is one which 
the eoni»r;u*ior was employed to do ; nor by parity of reasoning, to cases in 
wlilali the contraotor is entrusted with the performance of a duty incumbent 

» !j. li, 0 App, Oas., 740. 

* 10 0. B. N. 470. See also Gray v. FulUn, 5 B. & S., 970 and Boh v* Sittmghourm 
Mij. Ho., 0 JI, 4 N., 48l • 
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oil Ids employer, and neglects iis fnliilmcul, wlit'ri‘hy an iiijur\ i-> 

Now ill tlic present case, tlie clefendimt ciiiploy(Ml ilie cuui ima'chaiit in h|M‘ii flic 
trap dour in order to pat ill tlic coals ; and he trirded hi!ii tu guard it ^\ldlst 
open, and to close it wlioii the coals were all put in. Tin* uri of opeiiinu’ it was 
the act of the employer, though dune through the agmuy oi' tiu* coa! inrri’lianl ; 
and the defendant, having thereby caused danger, was hoinu! to lake reaMiimlh* 
means to prevent mischief. The performance of this daty lu* ondiifed; und 
the fact of Ms having entrusted it to a ]>erson who iiegUaded it, furnishes no 
excuse cither in good sense or lawd^ 

GromdfortMsruleuiider theearlie3>aiitliorities.— linder this lad mU^ 
fall cases^ which in the earlier reports are considered iu hs* grtaimleil on a duly 
imposed on an owner of iixed property towards third {H>rsons, w hieh did) held 
Mm liable though the injury was occasioned by the lU'gligimee of inmlraetorN nr 
their servants, and not by the immediate servants of ihiMiwnm*. Thi^ rule is 
referred to by Litticdale J., in Laiujher v. Voinlrr,^ as follows: -‘'Whert,* 
a man is in possession of fixed property ho must take care that hi^ property is 
so used and managed that other persons ai*e not injured, am! ihat, whether Ids 
property be managed by his own immediate servants or by coniraeimw <u* their 
servants. The injuries done upon land and hnikliugs being in i luMiuiure of 
nuisances for which the occupier ought to ho chargeable wlien oecasiuniHl by any 
acts of persons whom he brings upon the premises,” 

Liability of owners of carriages let to hire who select coachmen.— 
The old principle last referred to has boon said, in Laugher v. Lohifer^^ by Lit t lc« 
dale J., not to apply to moveables, which case illustraicB the liability of owners of 
carriages lot to hire who select and send their own coachmen j therc,agoidlenmii, 
the defendant, hired from a jobman for the day a pair of horses, which were 
driven in Ms own carriage by a driver who was selected atid appointed by t!ie 
jobmaster 5 whilst making use of these horses through tlio Bcgligeiice of 4ho 
driver an accident happened to the plaintiff’s horses, Litticdale J,, said : — 
According to the rules of law every man is answerable for injuricH oceasiouiHl 
by his own personal negligence, and he is also answerable for acts done by fin^ 

negligence of those whom the law denominates Ms Rorvaiiis ami the (|tm.sfiun 

is, whether the coachman, by whose negligence the injury *was oceasibued, in to 

be considered a servant of the defendant? The rnlo applies not only lo 

domestic servants who may have the care of carriages, horses and otlicr tilings in 
the employ of the family, but extends to other servants wJiom the niasffUMjr 
owner selects and appoints to do any work or superintend any biisimvsH, altfmitgli 
such servants be not in the immediate employ, or under the soperinteiidmme of 

» Bmh V. Steinman, 1 B. & P., 404. Stone v. Gartwnght, 6 T! li, 441. v, I? 

Isp., 1. LmieUU Y. LomdaU, 2 H. B1 , 290. Sou Piggoii on ToiiJti, p. 02, 

® 5 B & 0., 572, 
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llu‘ A^^ fur in^tunr<% if a nnxn in the owner of a Hliip, he Iiiin!Si4f 

api'H^iil'n die inastc‘r, and he desires fhe juastcr to select and api)oiiit the crew, the 
vnw liiiiN heeumt^ ap]Hu’idt‘d l>v the owner, and are his servants for the inanage- 
iiK'iit oiiil n^nenimeiil of lln^ ship, and if any damage happen ihroiAt^li their 
dt fault, it h tile same as if if Imppeued iliroinj^h the immediate default of the 
u\\iH‘r himself. Hiis, hov\evt*r, is md the ease of a man employin<( bin own 
iiufiiedi.Oe seiuants for the jobmau was a person eariying on a distinct eiii- 
jdt»} nient uf his ov ii, \n whieli he ftiniished men, and let out horses to hire to all 
siicli peisons us fo cunploy himd’ His Lordship then referred to Bione v, 

( hr/r’/‘e|/ob* v. N/// lu /Ah/Zcp/ and said ; “ Supposing these cases 

fo be rieditly decided, there is tins matiumil disiineiion, that there the injury 
vimdone upon or near, and in respect oh the propejdy of the defendants, of 
wliiihi they wei’i* in posse.'*sion at the time. And the rule of law may ho that in 
all eimes where a man is in pohMfssitm of fixusl property, ho must take earc that 
his properly is so ustnl and managed that other persons are not injured, and 
find, w lad lu‘r liis property be managed ])y his own immediate servants or hy 
eonirmiors cm their servants. The in juries done upon laud or buildings are in 
fhe nai lire of !itu>anees, for which the (uumjiier ought to ho duirgcahlo when 
by any acts of ]K‘rsons whom ho brings upon the pinmiscsd* IJis 
Lorilship then Indd thuf fhe eoaehman was the servant of the jobmaster, and 
lliat therefore tin* dtdVmIunt was not liable.*^ 

Liability where the hirer of carriage selects the coachmaE.— But if 

the hirer of Ihe raiuhigefrom a JobmasLu*, drives hmiself, or ai^points the coach- 
man and proviileH horses, the job master cannot bo made responsible for tho 
iiegligenee of the eoaehmand> But ouihootlierhand,asliasbeeiiboforemon- 
iiiiiUHl, if the hirer inierfero ill any way by taking the actual management of 
the hired horses, or dir(U‘is fhe hired coachman to act in a particular way, if 
iietndeni happeim, ho wdli he liable^ 

Liability UEder Statute of proprietor of cab and horse to third per- 
sons for negligence of cab driv’er.— Under tho pruvisit)ns of iUo Hackney 
Uariinge Aids, (1 A 2 Wun IV, c. 22; 0 & 7 V4c., c. 8b) a driver of a cab 
liiriiig ii eab or Imrse at so mueh per day, keeping for himself any profit over 
and above the sum pahlfo the proprietor, is considered as a servant or agent 
of ilic* proprietor with aiilhorify to enter into contracts for the employment 

‘ OT. lb>4IL 
t I ll & !>., 10 k 
® i\ hH|K, ih 

^ Her also ilio wwes of 8mith v LfUf^ri^imOf 2 M. H., 2. BiunnuiH v. Wri^jhi, 5 Bsp,, 203, 

fimii V, Brttnihimie, »1 bsp. 35. Qnunmui 0 U, A' VV,, 5i»7. 

*' (h<>Ji V* 4 B* & Aid., 500. 

^ ¥» BhuuUi 0 M, W.j, ( tOfb) per ParlSe B* 
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ol: tliG cab on wliieb tlio proprietor is liahio to the pinsoiis vuliVrao4' 

damaged And ibis ib so in India under Bombay Aei VI of Bui 

cases do not appear to liave in view tlte iraiure of iho inadraet ibo imli 

proprietor and tlie driver; incases in n Inch the driver is injiiictl. the ivho 
tionsliip between the cab-proprietor and lln‘ driver isihai t»i bailor and bailie, 
and the proprietor "would be liable io the driven*; this stf le-h! in 
LocA*,^ by Byles and Groves JJ., Willes J., however, considering tlral tin* re- 
laiioii was one of niaster and servant, and that flKU'td’ortc in the silNmiet* of 
per&omil nogligonco or niiseondact on his part* the proprietor was nut respon- 
sible. And wliero the driver hii’cs only the cab ntnl pt'ovidc's the Inase juid 
harness liiinscli*, the cab proprietor has been held not to he liable to a third pi-rsoii 
suffering damage hy the iiegiigen(‘c of the (lj‘ive!*A 

OommOE employment. — Where two or more agents are eiiiphned b\ the 
principal lie will not he liable for the negligoiua' of one of tiuun eansing injury 
to the others. Tliis rule may be stated tnorc* broutif}, as follows, that u master t\ 
not liable to his bciwant for injury recciwal IVom any ordinary lisk td’, or im*ideni 
to, the service, including acts or defaults of any other perhun tnnph^jtai in the 
same service,^ but the employment need not net^essarily be alnmi tlu* same kimi 
of work,^"’ and it makes no difference if the one agent is a foreman am! the other 
a mere labourer ; the standing or position of the agents being immaterial d and 
a more volunteer is in the same position as a servant.’^ The priiudple which 
exempts a master from liability to his servant for injtiry caused by the n«*gligt‘iu*« 
of his fellow servant, is that the servant must be assumed to encounter the ordinary 
risks iuoiclent to the service at the time of ontoring into the eonirai‘i.^ Huh is 
shewn by the case of Morgan v. Yak of Neath Ballimtj Gumfimij}^ wluav thy 
plaintiff was in the employment of the Railway Company, to do carpenierV work 
required by them on the lino of railway, and tlio persouB who caused tho wrong 

* 

^ Towles V, Eidef^ 0 EL & Bl , W, followed in Venables v. Smithy h, R., 2 Q. B. I)., 270, 

Bombay Trajnwatj Co. v. KhaimJ Tejpall^ I, L. E., 7 Bom,, 119. 

^ L. E., 7 0, P., 272. 

^ King V. Bpurff L. E., 8 Q. B. D., 104. 

^ Tumey v. Midland By. Go., L. E., 1 0. P., 291. Soo also the case of Manj Amo Vm m . 
V. S. P. I* P. By. Oo., cited in Alex, on Torts, p. 38. 

Cliarhs T. Taylor, L. E., 3 C. P. D., 492. Uonjan v. VaU of Meath My. Co , l 4 . ll, I cy 
B,, 149. Lovell Y.B:omeU,$4ih.T,K.B.,im. L, IL, 1 0, P. D., KU. 

^ mthrnn V. England, h. R., 2 Q. B., 33. Eowell v. Landote Bitmen\smeei ih., h It , 10 
q, B., 62. 

Fotter V. Faulhmr, 31 L. J. Q. B., 30. Degg y Midland By. Co., I IL K., 773. iMmm 
T.irorth.Ea,temSy.ao.,h. E., 4 Bs., 254. mcholsoH v. and in,Uhu„ 

By. Co., 34 L. J. Ex., 84. 

» Lomll V. Howell, L. E, 1 €. P. B., 161, 

5 B. & S , 730. ^ 
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|)Hi It 1 H ill flu* <<t tlu‘ sjuiH' (Snnpaiiy, iii ^liifi ina* 

liH’Hifinl i\ 4 iMijitu* It) 1IM ^ uf a hirnial>lc‘j juul tln'y aliowetl llu‘ laii^’ine 1u pro- 

wt far b« ) 0 !!tl ilir turntahla tliaf IIm* and (d‘ ii struck against and cliKplaml 
a Lttidf‘i nliicli ctiMd tlic vappopt^ of the Hcafbild on which ilic plaiiiiilf 
wan ^t,riidi!in\ and lie fell Iroin it to the i»rouial and rceeinal sccerc injuries, 
The plainhri and ihc pcnit is \M*rc tnigagc^d in a (*omiuon einplo^nuent and doing 
w«nk lor a coinuion ohj«ct, lilting the line for iraflic. Erie (h J., said 
‘‘ Tin* pi iiiciph* of Hie cn^ts w hich have t^stnblislied that the uiaHter is not liahlo 
|»> liis -eisaii! lor danmge <*aused by a fellow 'woidcnvan is juit very clearly hy 
Blackburn J,, in thiMMunse of his judgment, in ihe Uouri htdow. ‘There aro 
maii\ c.i'os winre tlu^ immediate object on which tlic‘ one servant is employed 
is \i\^ disNimilar from tlial on whiidi tlH‘ oilier is employed, and yet the risk of 
iiijiir\ fioiu the iu*uiigenct‘ of t InmnuM's so much a natural and necessary con- 
M‘«jiicnce of tin* employment which ilu' other accepts, that it minst be included 
in the risks which niv to be consid(U‘cd in his wagtssd 1 think tliat, whenever tlio 
emphy incut is smdi as ncmssurlly to bring the person accepting it into contact 
with tlie traffic is one of 1 Ih» risks m'ccssarily and naturally incident to siicli an 
emploummt, ami within Hu' ladcd’^ 

Whether a common master is essential in cases of common employ- 
ment. -In alt cas(\s in wliich the (jiiestion of common employment arises, it is said 
to !jo esHimtiul that tinme should be a common master; and, therefore, whore ono 
of the siuwaiits is under the control of a contractor and another under the com 
trmdoi’ks iuuployer, the (|ncs(ion does not arise. Thus where the White Moss 
Chdiicr) Cknnpauy having begun to sink a shaft in their colliery, and having 
li,\c‘d an cuigine near tim mouth of the shaft, agreed witii a contractor to do 
the Hiukiug ami oxcavaiing at a certain price per yard ; the contractor being 
Imuiid to Ibid all labour, ami ihv (Company to provide and place ai the disposal 
of the coiiiracitm tiie ncccHsary engine power, ropes, &c. with an engineer 
to work the engine who was employed and paid by the Company, but the 
engine and ihe engineer were to be uiuler the control of tlic conliucior. The 
plaintiff, who was one of tlu^ men cniploycd and paid by ihe contractor, was 
injured whilst wamking at the bottom of the shaft, through the negligence of 
the engitiiHU*; lichl, in an act ion brought by the plaintiff against ihe Company, 
ilmt llnmgh tlu‘ engineer riuuained the general servant of the Oonipany, yet 
being luuler tfie orders and control of ihe contractor at the time of the aetmicnt, 
he was acting as ilut scuwuud of the contraelor, and not of the (t)mpany, who 
wmre thmvfore not liable for his negligence.^ Bo where tln^ phiiiiLilf was a 
fierier iu tlic emphjymeut of ihe Ijondou and Noiih-Wcstem iiailwaj Com- 


* Si'c ftlst) IPurlir r/wM v. Cl. II. lb/. Co,, h* It., bx., 30, prr Kelly i# l>. 
^ liif iu hi* lit t ir/iUr CuUwi fj Co»j b H., ^ 0* 20o 
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|van}% ut. Mnnelio^ter Riaiioii. and the dfiVndtuttN. aiUitlu‘P Ruilwa}' C\iiii|nni}% 
tihcd tliat staiioiij and ilieii' Bervaiiis wliilht within the htalioii \Mnv ^ubjeei fu 
ilie ruleh of the London and Korih-Wesieru Railway (Linininy, and to ihe 
conti'ol of their Sfation Master, ddie plaintilT whilst eiiuMu'iui in ftis iisitwl 
employment in the station was injured by the lumdiuvnc’e of tlu‘ deb niLnii \ 
engine driver ill shiuitiiig a train, it was held that the plaintiff and i!i(‘ dolVii- 
dantfs engine drieer were not fellow servants, and ibai the driVudanis wviv 
iiabled So again where there %Ycro two siatloBH at Leinl^ the c?ue belonging 
to the Great Northern Railway Company, and the other to tin* Ntnilidhi^fconi 
Railway Company, (the defendant Conipan5^ ;) these stations nbntted tni one 
anoilier, and were ap|>roaehcd by parallel lines of rails, the mil ranee and 
exits from the stations being governed by signals and points \\in*ked h\ signal- 
men, one of whom was the plaintiif ; the duty of such signs l-nuni being eomnem 
to both stations ; one Swainson was paid and engaged by tlie (irc'ai Northern 
Railway Company, and wmre their niiiform, hut his duty was io attend to the 
defendant’s goods trains as well as those of the Groat Nortlunm Railway Com- 
pany. An engine of the defoiulant\s was upon the Hues of the Groat Northern 
Railway Company, and Swainson signalled to tiio engine-drivor to go on to the 
defendant’s lines ; the driver obeyed and having reversed the engine, negligent ly 
ran over and killed Swainson, wbo was then looking at a train coming in {inolher 
direction; it was held in the Court of Appeal that SwaiuMui a n<! tluMlrivto* 
of the engine were not engaged in a common einploynieut, and thaf the 
defendant Company were bound to compensate Swaiusoids vidow,^ Ilie 
anthoxities, however, on this subject do not appear tt> be i^a^dy recon- 
cilable. Tims in Johnson v. Lindsay,^ where an action was bronghi by a wt^rk* 
man in the employment of Messrs. Higgs and Hill, coniraeioi's, wlu) Win*c 
engaged in erecting a block of artizan’s dwellings, againts Mck^i’s. In'iifisiy. ulio 
were sub- contractors under them for making a fire-pi'oof lloor, to 
damages for an injury sustained through the negligence of a workman in tlu' 
service of Messrs. Lindsay. The jury found a vcinlict for the plainliiT, uliieh 
verdict the dofondauts applied to the Divisional Court to set aside : Lupt*^ L. ,L 
and Cotton L. J., were of opinion that the dofendunts liecame siib-contnicturH! 
under Higgs and Hill, and wore, together with the men clireeny mnploycil by 
them, in the employment and tinder the general eonirol of Ifigg’^am! Hill 
working together for one common object, namely, Iho carrying out of Hiugh mid 
Hill’s contract, and taking upon themselves all the risks naiura fly iiiihhmf to 
the work which they had iinaertaken. And that ihmvforo Higgs and Hill 
the common masters of the injiiringand the injured mam and tbt* ('jkc tiirrcfurv 

^ Warbmion v. G. W. Ce., h, R., 2 Rx:., 30. * 

“ Sioain/ion v. North Emtern By. Go., L. H., 3 Ky. 0,, 3j,i, 

» W. N. Bng., (1889), 1G9 ; h. li., 23 «S. B. B., 598. ’ ' , 
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h II w il liin Htr |s! HH u! II ansi tin'ir L(n•sls^l!|>^ linM tliai as 
flitTa will- ;i rMitiiiiun can j»!<auiu*n!, anti a (Nnininni nia.slnr tlu‘ tli^lViidanl ^ wt'i*i) 
W)| I* sad 4«i*t*aT lanuun*. was «»i‘ a tlilVarinu ttpiiiioii, cH)iisidi*rnii>' 

lliat iIh‘ drl\ lalntf n Wf-an nni -ah-rnid to Iliu’us aiiil Hill, but wcaviii- 
do|i« ndtait (‘sail rat'for- btr I In ii’ part t»r llio \\«n*k. and was furtliir of upinioii 
liiaf n\on “iipp.winM" |||, ^ uirn snlnasnit nMltas, tln^ t|!n‘stiuu art),s(\ wind lint* 
and ll;lf \hiV\ r« ba* any {'onl !‘ol over thn work and the w<n*k« 

ition ; llioiv hainx no iwhlMna* ihai sutdi was tin* (»asta ho was of opiiilon thai 
tli!Mi»‘fof d int Hi ro ah»no Ti 'v|?ondhlo for lluni* pai'l of fin* wcjrk. !!(» furihor 
inhh'd that flo' a at hoi'il wtrr latt eUNil^ rtH‘oin*iiahh». hid roiisidortH! ihai ihc‘y 
r^iahlhdud I lio prineipte t hal flu* rojiirol ttf lln» |n*i!Ma|ial oiaploua* o\c*r the 
work and the nuni was tho test ftMipply in asrt*rtainiiiu‘ wln^llirr tin* nni^ln* was 
liahloornoi, And was of opinion that tlu*re was a common <*mphsymmif laii 
no ctmuaon iiiastor, and that wlmihor flu* ihdknulatdH were Kiih-coidraedUN or 
imlepemlem eonfraeiors* there wan no ground for I lHM‘Kcnnpl ion of hin master. 
Ida* uppuil wiH thert‘fore dismisseti, ’’Fhi.s <‘aKe appears !<» he tlu^ firsi vum in 
whieli I !m doe! riju* of etmumm (‘mph^yment has htH‘n applical to a huh-tamiraetorj 
iii a!i taller reported ciis<*s llu» «h*ft‘ndunt. lutvino’ I In' prineipal <'oidra<dor. 

Breach of Statutory duty by Corporation.— Wlumever an Aid- impuscB 

upon ail} prddii* body { Inmliify of muiutainimj^ or repairiujnf a lu^duvay, or any 
ptddit* work, am! spt*eial r!ama,£(e is MHla,im‘d by a pariienlar imltviilual from ilie 
iierjfleel of Ihi' piildie fluty, an aelion for <lama|j^eB is inaitduinabh* a^ifainsi «iicli * 
piiblie body,^ unh'sK t!n*n* are provisions iu the Act ereatino* siudi public body 
liniiliiij^’ ilieir tkbilily/^ tir the duty of repairing is not ah«o1iile/^ Tlio rule 
being that in tin* absence of Komefbing io show a contrary iiitmiium, iho h^gisla- 
tine hdsmds thiiL the bod}% the cri'at uri'of tho Act, slmll have iho same duiiosj 
iind ihai its funds shall be* rmiflcnsl subjoci to the Haine liabilities, as iho 
general law would iinposc on a pidvaio person doing the same things.^ This 
ride lias been applii‘i! by 1!m Court of Appeal in the case of the Cmyom/iou of llm 

Toicu fif C<i//v(//u V. yl'in/emmA 

Liability of mauagiEg owner for oaptam^s Eegligence*— A managing 
owner is liabh^ to third parth's for tlicMicgligcneo of the captain who is triuL 

* h. It, 11 Ex , 832. 

V. li. 3t, 11 Ex., B32, m cxplainod Abraham r* 5 11. i% N,, 143, 

Hmuh^ V. iVkiia Mau Oallimj Om, L. E , 2 0. I\ B., 205. Swaimm r. iY. JJ, E|/. CV, 
b. tt, a Kx. 1)., 31 L 

® (h'bii'i V. iif iilrrrpotil ihckH^ h. It, 1 App. Oa'i,, 03, 

* TiHUij V. a I !i, «t Ex., 250. 

* IFPmw tu Miifior nf li. It, 3 Kx., 1!4 

* w Tra^Nrn uf hivarpaaf theks^ hAi,^ I App. Cas., 110, per Blaokbiirii J. Addb 

mm «m Tortj, Y i(\ 
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iiiilepeiKleiiily and rciKlerni<>* a slinre of tlu' prolH-^ fo llio 4>\uu‘i' * Sn 
•whore a steamer while on a voyiige IVoin l\rarseilltN io Lsjmiuii tVI! in with 
the “Sardis” wiiicli had been disabled hy an neeident io hei* iitarhim'iy, jwnf 
the master of the Thetis agreed to iow the Sardis io porf, and iu imdeavtmi imr to 
do so, negligently came into collision wiili th(^ Sainlis and sank her. field ilnit the 
master ■was acting within the scope of his anihoriiy. and ihai the owners of tin* 
Thetis Avere thcreforo liable for the damage.^ But where tin* niaste!^ of a 
merchant ship appoints liis officers and crew he will luinheir be usually liidd 
liable to third persons for all acts of negligence or misdtsisams^ on ilie ]iar| (?f 
the officers or crow by Avhich the cargo or fhe property of oi!u*rs is claniugei! p 
blit not for trespass coinmitted wilfully by his crew."^ 

Liability of owner and master of ships for pilot’s negligence. T!n^ 

owner and master of a ship are, in the absence of eonirilmbny negii genre on 
the part of the master or crew, CAcui})ted from all liabilit \ for Ions or daniago 
occasioned by the fault or incapacity of any fpialiiiod pihh, who has charge of 
the ship within any district whejce the emjdoymeni of a pilot is (‘ompulwny 
and it has been held that ho is exempt wdiero tlio master is aufliorizcsl to 
employ a pilot and elects to do so.^ But in cases, where, though the pilotage h 
compulsory, tlio control of the navigation of a vessel is not vesfetl in the piled, 
but remains solely ivitli the master of the ship, the pilot heung nunady the 
adviser of the master, the owner of the ship will not he f res si from liabilii} 

^ As to the limitation of liability of owners of British and Foreign vt^ssidn, Si 
and 26 Vie. c. 68, s. 54. Whore the employment of a pilot is eoinpidsiny on 
board a vessel, and, such pilot being on board, an accident happens through 
negligence in the managoniont of the vessel, it lies upon the owners, in oinler to 
exempt themselves from liability, to show that the lu'gligenee causing thc^ 
accident w^as that of the pilot. If such negligence Is partly that of tlu^ masfer 
or crow, and partly that of the pilot, tho owners are not exiunpied from linbilrt y. 
But if it he piwed on the part of the owners that the pilot was in fault, and 
there is no sufficient proof that the master or crew were ai-.o in Innll in any 
particular Avhich contribnied, or may have conirilmied, io Ihe neeidmih tho 
owners will have relieved themselves of the burden of proof which the law 

^ iSteel V. Letter, h. B., 3 0. P. B., 121. 

The Thetis, L. R , 2 Adm., 3G5. 

® Maude and Pollock on Shippi-og, 154i. 

♦ Bowchery. Nouhbrom^ 1 Taaut., 568. Butherhncl y Bltaw, Boorlo, (A (I .Id, 02, 1 1 L 

® 17 & 18 Tic., 0. 104, s. 388. The General Blemn NurujaUitn (Ju, v. Hni> l< (\ /* nt'jl 
Bt&amNamgafion Co.^L.B., 4:Ex.,2>dS. The Thame>s Gmis*^jrui>n'H v. JInii, h, it , ;i 
C. P., 415. The Sihernian, L. R., 4 1^ 0., 611. 

« The EamveTi Bourko, (T. A. J ), 15, 

^ The Guy Mannering, L. R., 7 P. B., 53. On appeal L. li, 7 P, 0., 132 j 5i B. J p., 17 
Mewson’s Big. on Bhipping, 174, ^ ^ 



^ iiuHiM in uiiia' I’Ainns. iV) 

ii|i»w flu III ^ \ih!, -‘iiiii! y*ly, n Ita^ Iu‘l{| tlhii a pilot oniplojecl iiikIit tlio 

c'oiii|,n!NMr\ olui^O'* of iho Mi rrhaip Shippinu* At‘t* iHols c1<h\s iioi iiiiclortako 
ihi»‘ risk of <1 nil iiro la noilo^i noi^ of tho crtnv in inridtnil to liis {‘ojploj’menk^ 

Liability for agent's wilful and malicious acts. -This hkibilif^r ai;^ain 

<Irp} fiiL lipoii win I hi !‘ or no Un* art is clour in the coiirhc^ of tlu‘ employ- 
ifindr”’ lftliOi!‘i dono h\ i hr ag’ent ’i\ ilhiii tlu» hcope of liis employineiii, tho 
priiH'ipal \ull hr li.ihlo if done otilside tlie Kcojx* of his employ liieiii, tlio 
priiiripal ill Hot hr liahle/* 

Liability of principal for direction given by Ms agent to sheriff to 
seize goods of the wrong persoM — rhr primhpal is also lUihlv for an erroiio- 
oiH f a Im sriitmt on a ^unt made hy his solicn'tor and deU\err(lt() Ihe Mievilf 
\\]u rrin the 14001 Is of a person otlua* iliun the jud^i^mumt-dtddur are soi/^od. 
lliir^ in Mnu\ \ /-py tho dtdVndnni had n'roMnaul jtidi»‘meni in an action 
on hdb of rxrlnnrj'r airainsi llu' plaint ilT’s son <L j\I, ilorris. And a writ 
direiniinr the hhrrilf to h»vy i!u* amouni of tlie jiulo’ment npon tlu^ goods of 
Ik M, Morris nas laktm out hs the defeiidanrh Holieitorj n lio endoivsed the writ, 
'‘Le\y I 7 ue Ith, Ik/ on ilie u*oods of thc‘ dtdendant ; the defendant is a gontlc- 
mais w ho rixshh s at Human Park, (Cardigan, Houth WuicH, in your bailwickd^ 
The UildresH ho gi\en uas tlu‘ residetiee of the plaintilT G. Moitih, not of his 
hoip ho resided else w Imre, 'fhe sheritT entered on the preniihes bo described 
and Hei/aid goods of the plainiiib The plaint iif therefore stied the defendant 
f«ir InxHpaHB a lul wrongful hei/aire. It was admitted at the trial by tlio dofen- 
datipH tkiuiiHid iliiit if a HubBe(|ueni ratili(‘atum by the defendant of the act of the 
hherilT was poHsibhi in law, eircninKiauecB existed which axnoimtotl to such 
riitifieaiion, but ho contended that there could ho no ratification as the slioriJ® 
was not ilia defendant’s agent, Stephen J., on the authority of OMlders y. 
IPee/rrP gave judgment for the defendant. Lord Esher M. R., on appeal Baiil : — 
*^The tpicxHtion for the Omirt was, ■whether tlio endorsement on the writ was a 

directiem to tlio Bhcrdf or not Wo have in this ease Bomething ondorsod 

on tlie writ hy the clefendaut’s Bulidior, by whoso action in making such en« 
{lorwunmi the defenduut is bound; and even if it was not meant to bo a 
direetiou to Hoize the goods soimi, yet I think if it was in such a form as to 
mishnid the hheriff into thinking that it was, the result would bo the Bamo; for 


* Mi^brnninad Tifsitf v. Jl and (>. Bfecm Mamgation Co., 0 Bom, H. C., 9B, 

» Hmdh V. Sf.ule, h. it, 10 Q. 11, iZo. 

^ Cruft ?. AU'^an, -t B. & Aid., 600. (hmgu Qobmd Binyh v. Fmo'on Manjpe, D. A., 
(IBilS), llmigaf, 

V, Md, 2 C. M. & E., 432. 

* V. Niudhhaym^ I Taunt., 6GB. 

^ U a , 22 il B. I)., 614 

> a Kt .W'U., 287 . ' 
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if a person mates a statomeiii tliat may well mislead, and does in fad !insl<*nd 
ilic slieriff into think iug that he was dmectcdto seize seizofL it seoiiiw tf) 

me that such a statement renders tlie maker of it liabh* as if he had iiitendtHi 
to give sucli a dii'cction.” His Lordship referred to the eases of s’ \ * 
lannain v* Sooiur"^ and Childers v. Wouler^^ and said find in Jarnmiu v. 
Hooper^ the eoncltision at which the Court arrived really amounted to a dt‘c*isiim 
that such an endorsement might be e(niivalent to a direeti^m to ihi' sheriiL uiid 
might constitute the sheriff the bailiff of the execution erinlitur und thni, 
though it bo given not by the oxeention creditor himself, hut by his {dtorney, 
the execution creditor would ho liahlc. With red'erenee in the quest itm of 
ratilication, his Lordship said:-— If ihcro cannot be such a ruf i lien lit m in law, 
then the distinction taken by the majority of the Court in Childers v. 
with regard to lannain v. lloope}\^ on the ground tlmi that (^ase proet‘edcd on 
ratification, must necessarily fall to ilie groaml. In ihal c*ast* the two decisions 
would he in conflict; and the question wo\ild be Avhieh way are we to decide 
If one of the two cases has to be overruled, I think wo have the authority 
of the Court of Appeal^ for saying that it •would ho Ohlldcrs v. Wonler^ not 
Jarmatn v. Uoopen If Jarmain v. Hooper is not overniled, it s(‘eins b> nu^ 
in point, and Lindlcy L. J., says in giving judgment in BniUh v. Katf wbh 
regard to Jama m V. I/ooj)cr, ‘ I have of ton had occasion to consi<lcr ihaf cunc 
and I do nob think it has boon shaken by any subsequent decisions. Wliaitu^cr 
object! ouB to it may have been felt by some JndgoB, it has been taken as good 
law, and has been constantly acted upon.’ The Coui*t of Appeal in Snllli w K* al 
took the distinction that in the case before them the clu*ection was n<di by 
endorsement in writing on the writ, but by word of mouth after dedivisy of iho 
writ. They do not say that such a dii*ection by word of mouth, if givtm l>y I ho 
execution creditor himself, would not have rendered him liabh*, hui liny ^ay 
that the execution creditor’s solicitor can only bind him l)y a direction givcfl in 
writing on the writ, and tliorofore that the defendant was not liable in respeid 
of the direction given verbally by his solicitor’s clerk. In the piesoui case. tlHU‘e 
was an endorsement on the writ which wms evidence for the jury on llu' {pUNfion 
which was put to thorn, and they answered that question in ilu> ullirmai h e. I 
think their finding brings the case within Jarniain v. Jfnc//e/% and fliai I In*, 
learned Judge ought to have given judgment accordingly. The? appeal luusl be 
allowed and judgment entered for the plaintiff.” “Fry L. J., said : * 'Hu itiy 
opinion the defendant’s Counsel was right in saying that, if a <IireiI imi was gi \ on 
no ratification would be necessary, but if no direction wore glvtm, f lieu, un the 
sheriff in seizing the goods acted as the serv«aBt of the Ck)iirt or of flic Qiicciq 
not of the execution creditor, there could bo no ratiliciitimi ly llie cwcciif kui 

1 a Q. B., 677. 

® 6 M & a., 8^7. 


® 2 11 & KL, 287. 

^ Smith V, Aoif, L* h , 3 l|rii II » 3iir 
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cifflifi^r. Bril if till- Ih* iImm'hiih-i u(‘u. fi rv'ilju'nl)* nn«im!iiii«‘s {he iniihnriiy 
i»f till* of ^ M \ iiiif! that t 1 h‘ ilistiiiHioii f akf^fit Inn’o 

\i ,fs iiiif «'?u hit' Hut lunki'fl at uith to t1ic‘ clwi’^ifai 

III M \ 1/^ J i)i V. lUi r^‘firna*o ftM hat iti / 7///fAvv v* thi^ I’osiill 

to in iIh* If JftnK*int\, /' h(M‘orrt‘(‘t , tifoa thcM^ndorstmiiml 

ffiifltiMVii! voK a -afhru Ht di'rac'tinit to lira NharifT to ntako tlio oxecniioii 
{^ 11 ‘fihoi lialrlo ha> hj^ a«*! hr MoV.Intf I ho t»^oo<ls, atal tlio aasf* will ha gOTarnc'f! by* 
lhal tloai^'infi, If im i I h» of hc'r haiaN /%• r. ha aiglii, iHbllow.s that 

•-fi!oi‘OiU*iii aira!iiii'“*faia n a h'tfiliaatioti would ha {olinismhle io hx tho 

dalioffbiiH lialhlif\ ,....Tlio lriH‘ \ir»w' appoars io rno to he that the 

|iia\ loii' din a! ioii ol ilHM'vraaitioa <*r<‘rlito!' may irmkt* the shenff hiF^ fiorvaiit 
for fiio piu|Hi-o of soi/JiJU' liio irooiK, and an mnlcrrseniont on tlKMvnit 
ii an Mint to -ntidi a ilfri'nlion. and it is a {jin^slion <d‘ fant wlndhor m tl]{‘ panficiilan 

IM '4* It d«jO\ ’* 

For mistake in excess of authority.— The munfer k liahlo to third 

jini Hfjiis f(,r « roiitrs done in his mastrw's busitnrss hy 1 ho servant in mistake or 
4 \ooss of file lawfii! antlnnaty givon to him : —Bnt, as savR Mr. Pollock in his 
Work on Tort sdMo tsinhiish a ri^’lil of notion against the maRter it must he 
shiovii tliid the horvnnt inlonded to <lo on behalf of hiR maater sotnething 
of a kind wliiidi lie was in fart authorized to do; (h) that the act, if done in n 
proper iminner. or iind<*r (‘irenmstaiUMs erroiK‘onsly snppoRed hy the Rerraiit to 
exist, would Imveheeii hiwfn!/' ThertMt pf>ea rs hei'e (a.s'will be pointed out) to he 
a ciisfitieihm helween the euses in whieh the agent is entniRtecl with the general 
eoiidtief of bin niasteps hnsimss and (*aHes where the agent has been appointed 
fit Si sjmeiii! .sphere of duly. Thus in the latter (dass of eases where a station 
master gave the |)iaiiuilT int<f cnistody, on aeeoinit of the plaintiff refusing to 
pay for iJit* earrhige of a horse on the defendant Company’s line, until tlu^ 
Htafiou mastoi hy tcdegrupl! aseertaiiuHl that a pass or certificate produced by tlu^ 
phiintilT was in ortler ; Blaekbnrn ,1, said : '' The only question is, whether there 
WHS erideiic^e that the slalioii master was idoihed with authority j that bis act, 
ill ihdaining the plaintiff in custody, was within the seojie of his authority, and 
W 1 H smds as that t!n‘ evidence before* the jury would properly convince them 
ilnit he was antliorimi on Hu‘ part (d‘ the Company to do the wrongful act and 
eoimti|iuuifly that tin* Company wciv responsible. There can be no question 
siiHU* tliiMlecisioii of the* ease td' CC/f v. CVm/ Norfliern BaUwmj Oompamj^ that 
when a Haihvay (hmipnny or any oilu*r body (for it does not matter whether it 
is a liftilway Company or not) have upon the spot a person acting as their 
agent, that is evidence go to the jury tluit that persori has aiithority from 
fhetn tfulo nii those tliingH on their behalf wdiieh are right and proper in the 

^ ij M. * C4, 837. m 

^ 3 Bl A Eh, 287. " b. h Q. B, 148 ; 8 Ih & El., mt 

K K W 
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exigencies of tlioin fe-asiiiosB; all sticli things m somcbofly must make ii|if his 
mind on behalf of the Company -whether they should he clone or not« and Ihc 
fact that the Company a-ro absent, and the person is ihenu^ fo inaiiage thiir 
affairs h primA facie evidence that he was clothed with ani hority to do all that was 
xnglii and proper; and if he happoxis to make a mistake, t)r eimimits iiii t‘Xi‘eHs, 
while acting within the scope of his anthority his employes an* resfHmHible 
for it And where a foreman porter under the iinpr‘ehhio!i iliai tln^ plaiiititf 
was stealing timber belonging to the Company gave him into custody on that 
charge, and the plaintiff was acquitted and sued the (hnnpaiiy for assn ii It and 
false imprisonment, the Court held that the Company wein ceMpoiiHilde. ilmw 
tague Smith J., said:— “Ho doubt if, in fnrtheranc(M)f the particular biHineKH 
of the Company, it is nece*SRary to aiTcst a peison, tlic stwcaiifs of the Conn 
pany have an implied authority to do it, thus, if there is a byc-hn\ of the (k>!n- 
pany, and power to arrest any person infringing it, it must Ix' presumed that 
the Company give authority to any one they put in charge {)f the Htiition so to 
enforce it, since this caix only bo done by the Company’s Hcrvants on the spot. 
Here, however, the cause of the arrest was not at all connected with the (lorn** 
pany’s business, and it cannot, 1 think, be presumed that the Chunpany givi‘ 
authority to their servants generally to apprehend any pe!*S(m whom ilic scr* 
vants think is committing a felony, even though on the (h>mpany s p!H>|HU‘tyA^ 
In none of the above cases did the question of the anthority <d‘ a imiuagc‘i*m* 
agent entmsted with the general coxiduct of his nmsteids business arise, They 
were all cases of particular agencies where the agent had been appoinied to a 
special sphere of duty; and the result of those decisions is, Ihat the aid hority 
to aiTest offenders was only implied where the duties which the offi<HU‘ wm 
employed to discharge could not be efficiently poiformed for the benefit, of his 
employer, unless he had power to apprehend offenders promptly on the spoi^ 
But whore the question of the authority of the managiu* or agent tinfriisliHl 
with the general conduct of his master’s business arises, the test is, has he a 
general anthoxity to do the act complained of, or a particular ucthority to act^ in 
cases of an emergency. Thus in the Ba^ih of New Bofdh Ownfttup U 

has been held that the arrest and the prosecution of offenders, is isof within 
the ordinary routine of banking business, and thexad'ore not within the onlimiry 
scope of a bank manager’s authority. Evidence accordingly is lo bIiow 

that such arrest or prosecution is within the scope of the ami ohm of 

acts such manager is authorized to perform. That authority may be general, or 

1 Pmaton v. London and B. W. L, B,3Q li, 53k Hee also iih tn e tMemiiiiler 

tlm olmn, Eastern Gonntm B}j Oo. v. Broom, 6 Kx , 3l4. i/oo/r v, irtqMiifuti H#/. 
Oo , L, R., 8 Q. B., 36, Allen y. London and F. W. Co,, L. li, Cl Q, 8 , CIS, 

* Lldwards v. London and N* If. , Co,, L. B,, 6 0. P., 44*5 

® Bmh of Wew Bouih WaUs v. Qimston, h, B., 4 App. Gas., 270, (288)» 
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4 c; 


it nuiy Im* sj)f imuI aii*! din,u<l iroiti i1m‘ of tlu‘ |mFliciilai‘ occasion o 

miiirli i! IS Aia! Ui tiu* fortnar c»aH(ni ill lie enough td slaiw coii: 

iiMwI) fhai ilie lurtail artiiiy in s%\n\t he did en hehalf df Hie principal; hn 
ill lhf‘ ffillrr rani t udnu’t '-Imnld hv ixtM>n a! ahhileel* fads mdiieli shewn ilia 
Kiifd is pieseni, er from wliieh il reaHnniihlj be mipposetl to b 

preMai! ^ In a «‘asi* in t^hieh ti njH HnijLfld tn ruake a fiaiiway OoTiipatiy liabt 
III ilaiirai^i > fnr an a!li shd'an'iatiun of n pasHeni^er by uuo of the t/oinpati}^ 
Kiiards, t hr I bnii1 held I hat flu* alln^t'd d(‘taaaiiary Hiatmiaait was a siateraen 
liimd} uijiniiiiliinr in n were expres^iiai of MKs|neion that the paBseni^er Imc 
travelhd u tirket, and thnf it nasdnalahil whdlier a stiit ivoiikl lie a* 

all eveti tiL^aiii'4 ihi’iiaanh fnti thal it wnali! mdaitdy not li(* agaimt the Com 
panj, WilkiOHon J.nn to fids Huid : Ihnloahledly the Eailway Company ii 

respoiiHtlilr fur f lo’ ’maimer in \\hieh their stnwants doany aei which is within tin 
Heope of ilieir mitlioriiy, and ih anhwniihle for any iortioiiR acts of their semints 
p!“ovidrd tliat siieh aei U not dtme from any <‘aprice of the servant^ bat in tin 
emirHe fd his employ iiiriil. Hut it woidiUie strairung this principle of law t< 
an nnpriaaahmtei! extent to hold that, beeauae the guard of a train in tin 
exeeiuimi of bin duty exproHsed a aanpieion not altogether iinfo’andecl, that t 
paHseriger was tnivelling with a wrong iicketj the Company was liable ii 
damages to that passeiiger for slander.^ 

Liability of commOE carrier.— The Common law of England rognlatinj 
the reRpoiiHibility of (Jorumon Cairiers is in force in this country, and is noi 
fiffeeted by t he pn)?iHionB of the Contract Act. Jlo is therefore liable for al 
losses of goods entruMted to him for carriage, except those occteioned by the 
act of Cod or tlie Chacon’s enemies.^ The law implies that he contracts tc 
tnsnre the safe delivery of goods entrusted to him. He may, howeTer, in thii 
oonnlry limit Ms liability by conforming to the provision of section 10 of tin 
Ballway Act of IS70, or to the provision of s, 6 of the Carriers Act of 1865 
Tlie Bombay High Court in Kmmji Tnl$ida$ v. fl L P. Itmlwmj Company,^ have 
lifkl tliat tlu3 (Common law rule whereby common carriers are held liable 
insurers of goods against ail risk except the act of God or the King’s enemies 
is not now in force in India; bat this decision has boon dissented from by a Fal 
Boncli of the Calcutta High Court in the ease above cited.® The caxrier doe^ 
noi insure against iho irresistible act of nature, nor against defects in the thing 
carried itself ; and if ho can show that either the act of nature or the defect oi 
Hill tiling lisidf, or both taken together, formed the sole, direct and irresistibh 
cauHc iif the loss he is iliscliargcd. Tn order to show that tlie cause of the losg 

* Buttl of Mmif South v. Ohi 0 #<^oh, L. E , 4 App. Gas., 276, (2S8). 

Smth ImUm Bfj. v. BamUrkhna^ I. h. E , 13 Mad,, 34. 

* Mmi Bhftw v, iniia Ocmml Bimm Bkvitjatim Go,, I. L. B., 10 Oale., 160. 

* h I*. E., 8 Bom,, m. 
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was irrebistible, it is not, howcvnT, noceshaiy lo pruvo thwi it wus nliM^hiloly iim 
possibio for tlae carrier to prevent ii, bat it is Miilieseiit to prove iliat by uo 
reasoiiaHo precautions under the circumstance could haw heeii print'iitedd 
It iQiiht, however, bo ixnnembered that tliere are eerlaiu carriers w !to art* not 
cominou carriers, e. (/., a shipowner, and who would not i)e tlnnvfore siihject lo 
the liability of a common carrier, that is to say, lie does not insure i;‘oods haih-d 
to him for carriage d Bach carriers ma}, however, atid gvuerally do limit their 
liability under their bill of lading. The distinctum drawn btdwemi common 
carrions and sixch carriers as 1 have last uieniioned is rei'erred to In 
0. Ni{>ge 7 it v, Smith: '' I tind all jurists who treat of iliis fuini of 
bailment carefally distinguishing between the common currier and tlu^priwiTe 
ship. Parsons a writer of eonsiderabi(‘ anihority on tins subjirn. tUdines a 
common carrier to be 'one who offers to carry goodh fm* any pen^tm belwcam 
certain termini and on a certain route. Ho is bonutl to carry for all who tentler 
to him goods and the price of curjaage, and insures these goods againsf all loss 
but that arising from the act of God or the public ouemy, and has a lieu tai the 
goods for the price of the carriage. If eithej* of these elemcuts is Wiuiiing, Wi^ 
say the carrier is not a common carrier eithei* by land or water. If wc^ are right 
in this, no vessel will be a common carrier that does not ply regularly, uloiu' or 
in comicctioii with others, on some dcHiiite route, or between two eerlaiu 
^termini.’ Thus a dak carriage proprietor has been held not to be a coimnon 
carrier;^ so also the proprietors of the Government 13 ul lock Iruinw Bo tilso a 
foreign Steam Ship Company,^ so also the British India Steam Navigation 
Company^ But the Great Eastern Peninsula Bailway Company have Ihhui 
bO held.® The liability of carriers whether common cariaers or oiherh uppeilaiii 
rather more to the subject of bailments than to that of Principal and Agent, 
and I do not propose to pixrsne their different liabilities. The <us(\s eiictl will 

^ Kuijent V, L. E., 1 0. V, D., 42^. But see Fandorj v. UHmiifmi, b. !(., ty H 

D., (683), where Copes J., has stated the hro.'^d priucipul that acai'riw h} in, like 
a common carrier, apart from express contract, absolately r(\s|H>ubihle for i lie gatnh 
entrusted to him, and insures them against all coutingoncies exc(‘ptiiig only ihr act 
of God and the enemies of the (^ueen,*’ and iu this sUitemeut of the Ciainuoii law 
Lord Chief Justice Bowen and Lord Chief Justice Try concur. Kce b. Ii., 17 ty ib 
D., (688). See also an article on the Liability of Bhipownors at Common Law, Vob 
V, Law Quarterly Koview, p. 15. 

^ Todal Bingh v. Thomfsoth^ 2 All. H. C., 237. 

** ^obtmmU? of Banilly v. Earle, 8 All H. C., 195. 

^ MachiUkan v. Compagnie dea Mea^'^agerm MariUim do iVauu , I L. lb, it 227. 

^ Mlicoe v, BrUkh India Bteani Mavigaiion Go., i, L. li., 10 Cafc., 489. 

« Bumtram Bhmja v. G. /. F, liy. Go., L L. B., 8 lioim, 96. Bhantidu. ihtijHJmmf 
Q, L P. By, Go., 1. L, ib, 8 120. Bee also the remarks of Uaiili 0* *b, in 

Mothoora Kant Bhuio y. India Gfemral Bteum Navigalkn Co,, L L. It, lU (IW)f 
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fht* aiafh' fr-anHi syrli vavvlvv^, kihI will aLsu poiiit jitil the ditTereHt 

iva) ^ ill ^\fjH‘li iaa liaiit i lif n* liuOilif As tiHliis hdter point, and m 
ft i\iu w liH’li I'- rn{|iurrfHn protect t hoHi from liafiility in I’cspocii 
fit* a fuaa fin a»‘l f*! .|t \, Snnfhf^ 

Qualifications of the priacipaFs liability* Contributory negligence. 

-Altlannih a liiiiil pu-on ina\ in tlin rvlorriNi to 1 k‘ nliln to ?*{'cover 

apaii; t ifio pniMopal f^r tin* iM'nliurnoo of tin* ai»nni ; xvl, In* raniuii do if liLs 
loui IN ud-’‘ oMinriiailod !♦» ! In* ai’nifk'nl ilat jt*t. it isiKdavniynegli- 
i44*nn',‘ oii lli» pnii tif. tin* plaintUMUnVli in art) dn^^nnn non! i*il)utt*.s to the inis- 
nliif I nlin*fi will l?nr fdni of mnindy. Init only -.nch no^digciice ilial tlu^ 
dt l\ai«!aitl noalil no! I?\ f ho n\«‘r{oAt* of ordinary earn liavo avoidi'ii tht^ 

Tim nOnti on fin* ‘OiJt of tin* plaintiirs nouli^annnt* in <*ausin.ii; tin* wrong' in given 

ill \ o#o/ .S If. /fy. ^o.d V, Ih'itjhion Rtf, ('’fa/' YVaovrned 

!U and II \ i^uniLut Rruihitui (Hh! SnNfIt ( ou.n*/ /f//.d uh Io u V(*s.SeL 
77o /NndniA Tttjf IVttnmni R as to t In* of proof w Itli regard to eoniiT 
kiltiiry IH uligt'iirr* si o IVith'lut v. Lumltui ttml N. 117 Utj, fV;d^ 

Distiiictioa between doctriue of contributory uegligeuce and volenti 

UOa fit fi4^ria. d’ontriUntorv tiegiigeinr aristas wlua“c* tlH*re lias been a breaeli 
ol dll!} iHt the dt‘fei[ulanrs part, md where ex-hypoiliesi there has been none. 
If rests upon the view timt though the dcfeiulaut lias in fact been negligent, yet 
the piuiniitf has by his own earelessness severed the easiutl connection butweeu 
lilt* tlefeiidant's iu*ii’ltgenee and the accident wdiicli has occurred ; and that the do- 
baidanis lugiigenct* acconiingly is not the true proxinnifce cause of the injury. It 
was for this reason that aiuler the ohl English form of pleading, the defence of con- 
tribiifory negligi’nce was raised, in uciiuns based on negligence, under the pica of 
not gniilyd^ It was said in Wvhlhi v. Ballard,}'^ that in an impiiry whether the 
plaintiff had been guilty of cimtribidor} negligence, tlie plaintiff’s knowledge may 
ha?aj evmi led him to exercise ext inordinary care, ihit the doctrine of mlmdimn 
ft! iitjiifki siiuuls outside tlic defence of <H>ntributory negligence, and is in no way 
limited by it. In individual instances the i>vu ideas somotinies seem to cover the 

^ din.?, uiM M<iiirdii( ar IM.n v, ikiivt\ 1. b. lb, XO CjiIc., 210, and MiibHiubhot/ V'iamm ?, B, 
i H, A, it* J, b. ii, 13 Bmm, 571. 

» a. IP, 1 17 r. 1 ), 430 . 

* Pfcdi If V, li. *V A7 117 iO/. bn., b. U.) 1 Apr* Can,, 751*. 

L, IP, 12 y. 1 ),, 70 , 

» h. lU 3 C 7 17 , ». 

* 817 M, ilk 

'I k tin 0(7 Pn 120. 

« L IL, II 17 17,31 • 

^ 5 11. A. d., 573, aiui t.iie eufecs culicctetl iu KvinpH oa Pr* A Agt, p. 570, 

k Ik 12 App bate., 4b • 

>' h. ii*ii q. B. 0 ., 122 . 
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same ground, but carelessness is not the same thing as intelligent flioice, and the 
Latin maxim often applies where there has been no eiueleshnc“-s ni al!, A 
confusion of ideas has frequently been created in accident cukcs by an 
tion that negligence to tlie many who arc ignorant may be propiudy treated as 
negligence as regards the one individual who knows and riiiih the risk, and 
by dealing with the case as if it turned only on a siibsequeut invc‘stigidi()ii into 
contributory negligence. In many instances it is immaiei'ial to distiiiginsli 
between the two defences, but the impoidanco of the distinctiim han beam point c*d 
out by Earle J., in Ms summing up to the jury in Imlmmnr t. Djiw/nJ am! 
by Cockburn C. J., in Woodley v. Metropofitan DLsfrivi- My, These two 

defences, that which rests on the doctrine volenti mn fit mjnm^ and that 
which is popularly described as eontribntoiy negligcmco ur(* theredbro quite 
difiei'ent.^ Iti a late case, Lord Bramwell has licdd that where a man is not 
physically constrained, whore he can at his option do a thing oi" not, and lie docs it, 
the maxim volenti non Jit injnua applies, but the question whether this is so or not 
was distinctly left open by other of tlie learned Judges in that caBO> In Bnglaiwl 
this liability of the principal for his soiwantb negligence, is go’vemed by the 
Employers Liability Act of 1880, 42 & 44 Vie., c, 42 ; and in deciBioiis under 
that Act, it has been held that the maxim ivhnti non fit injuria lim m 
tion where the injury arises from the broach of a statutory duty on tho part 
^ of the employer.^ 

Vis Major. Act of God ” as applied to carrier exceptions.~A further 
qualification of the third person's right against tho principal, is when tho 
act occasioning the injmy is the act of God, or in other words can be clasHccI 
under the head of Fw major. The definition of what amounts to an acdi of 
God has been laid down in Nugent y. S7}iit\^ there Cockburn C. J., says at 
p. 434. “ The definition which is given by Mr. Justice Brett of wdnit is 
termed in our law, the act of God ” is, that it must bo such a direct, amt 
violent, and sudden, irresistible act of nature, as could not by any amount of 
ability have been foreseen, or if foreseen could not by any amount of hiiiiiaii 
care and skill have been resisted. ...... The exposition here given iip{H‘arH 

to me too wide as regards the degree of care required of the hliipawiicr, 
and as exacting more than can be properly expected of him. It is Hoiiiewhiii 
remarkable that previously to the present case no Judicial exposition lim 
occurred of the meaning of the term '' act of God/' as regards tli© clcgive of 

^ h, E., 1 0, P., 277. 

® L. K., 2 lx. D., 884 

® fhomm V. Quartermam, per Bowen 1. L. E., Q. B. D,, (W7). 

^ Mmlery v. G, W. By, Go., L. B., 14 App. Oas., 170. 

® BMuky V. Bari Gramille, L, K., IS Q» B. B., 423. 

« L. B., 1 0. P. D.. (484). 
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earo to lif «|iplii*t 1 ^ IIo» oarrit*r in lo eniiih liimsrlf fi> tlio of it^ 

prottHiifOi Wo 11111*^1 i hi,l*“snHiir lo lay dfwii tm intdliifiWo rule. Thai a slnrm 
ai hen iiioliolMi in Iho trnn ‘\oi ot i*att afloiil of no doiihl wlmtoeer, 

fcStoriii ami tfaiijr loixe aiwa;^^ horn inonliimod fn with this sulyed im 

tmumix tiio iiiOam's‘H of m: m {j <»oiiong uinior the. diniooiiiiafioii of '•'aotof 
Ciiid ; lull 0 M|iially irn«\ . ihni it m not iinder all dreiinihfaiiees that 
iiitnilfiltlf! firnflioit ariHuo^^ iunn the Nri*-eu!le(l art (hai will, any iiioi'O than 
iiiovilahle arn»!eiit ill 14*1 iioral h} the H?anan imcl (Wtinental law, affoiil ini’- 
niiiiuiy fo fill* <‘a!ii>‘r Hih iomhI dopond on Iih ability to avert the etfeetK of 
the r/*' iea/tt/, and ihedearetmif di 1 n?enet» whudi ho m Ixmiul to apply bi that 
ei»L it ii al ijiier ohvioiH, point ihI ont by bord Maiistiehl in l^hnmrd v. 

/hV/tiA/d tliaf alleaime^of int^vnabie at‘eideni'-ea«nv /(o*/ri7ov“--iaay be divided 
lipf^ fwo rbt?«-ie.H ^ IliiHe wliieh are oeenhiojH*d hy the elementary forcen oF nalnro 
aiieaniieeled ^\iifi ilieHi^eney of man or taher (auine, and those wliieh have their 
orig'iii either iii wliole iir in part in Iheai^mey id man, wdietber in acts of 
eioiuiiiwi^ioii tm oiiimsioin of nondenhaneo or of mis- feasance, or in any other 
eanse iiidependwit of the ugeray of natural foims. It in obvimw that it would 
be aliogi'ilier tiuaiiigfnHni.s to upph the term 'diet of (lod/* to tho latter elans of 
inevitable Hceideni. It h e<|unlly clear that starm and tempent belong to the 
clii,rt« to which the term *du*t of (uni ” is pwperly applicable. On the 
other inuich it iiumt Im admitted that it is not bceaiwo an accident is ocawionod 

% 

hy till- iigmey uJf nattuv, aiul tluwfon. by wliat may bo f-erawd tlio “ jvet of 
(iud, ” that it mitamily follows that the (aimer is tmtitiod to immunity. Tfce 
niiu which fortilisoH this earth, tho wind which enables the ship to navigate the 
ocean are as much within (he term act of God, tis the rainfall ■which eausea 
a river ty barat its banks and carry destruction over a whole district, or the 
cydoue tiiafc drives a ship against a I'ock or sends it to tho bottom. Yet the 
(^Tmer who by the rule is ontitleil to protection in tho latter cfi&o, would clearly 
not be able to claim it in case of damage occurring in tho former, ii’or here, 
an<!thor principle cornea into play. The camor is bound to do his utmost to 
pTOt(‘et goods couiniittod to bis charge from loss or damage, and if ho fails 
herein he iH'comcs liable from tho uatui'o of his contract, In the ono case he 
can protect tho gewds by proper care, in tho other it is beyond his power to do 
so. It by bib default in omitting to take tlio nccos.sary care lo.ss or damage 
rn.HUCH, he rcmuiim i-cnponKible, though the so-called act of God may have been 
the immediate cause of tho mischief. If tho ship is unseaworthy, and hence 
IHsrishos from tlio stm-m which it otherwise would have weathered ; if the 
oaM'ioi* by undue deviation or delay exposes himself to the danger which he 
otlierwftui would havti avoided, or if hy his rashness ho unnecessarily encounters 
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it, as by putting’ to sea m n ra^'incf sloinii, ibo loss cannot be sniil lo be «lnc to rbc 
aetof God alone, and the earner cannot bare thcbenciit of the cYception.” As fo 
damage done by ‘hiatnral forces,’* see B.otaaoy 'MiUsh v. Triiih^ 

But an act of God does not necessarily exempt from every kind of 
liability. — This exemption under the headino:' act of Godis noi always appli- 
cable, as for instance, where a persem enttTS intt^ n> contracd !*> be Hal>le for 
damages under paiditmlar circnnisiain^es, or an Acl of Parliament impiases a 
liability for claanages occasioned by pniiicixlar circiimstaiu*cN, in sncli ciisc^s it G 
no defence.^ 

Accidental injury. '-“Accidental injnr^g^or ineviialtle ncTidenf, also fall 
xmder the head of mMHft/or, and will exempt from liability whm’O a person is 
doing a lawful act and unintentionally t^auHos damage.^ 

Liability of Secretary of State for negligence and other torts of pub- 
lic servant. — The Secretary of State for fndia in (h)unfil is liable fordainagi‘ 
occasioned by the negligence of servanH in the service* of Govemimoiit, if the 
negligence is sndi as would roiuhn* an oi'diiiary einplt>yet‘ liableA Thus in the case 
of the P. and 0, Oo)}i])anif v. Heerefanj of Hf((h\^ before referred to, wliich was a 
suit brought by the plaintiffs for damage done to one of their horsi^s through 
the negligence of some men employed atone of the Governnnmi dockyards, 
which dockyai’d was carried on by the Government in ilie same* wa^g and for 
^the same purposes, as any piavate firm or Goiapany might have carrieti on a 
similai’ business. Sir Barnes Peacock decided i hat the Government of India 
were responsible to the plaiiitiffvS upon the ground that the negligence cimi- 
plained of was an act done by tbeir servants in carrying on the v)rdinary Irnsi- 
ness of ship-builders, unconnected nltogctber with, tho exciTa’so of Sovto'tdgn 
powers, and which any firm or iudividiml might have cainaed on for the saim* 
purpose. It being held that the East India Company won Id haw been lialdc 
in such a case before 21 and 22 Yh. c. 106 was passed, and fhal the (iovernmcml 
of India were equally liable after tbo Act came inin o])ej‘ati«)n. It is re- 
marked in this case that thei^e is a clear distinction ])etween acis done in the 
exercise of what are usually termed Sovereign powers, fuid aids dom^ in the 
conduct of undertakings which might he carried on by privuti* iiiciividiuiG 
without having such powers delegated to them; audit has been rcnmii'ki'd 
Peacock 0. J., that where an act is done or a eontraei enteml into it in ilm 

^ L. K„ 5 Ux., 201; L. R., 1 Ex., 247. 

® Eimr Wear Commihhioners v. AdaniBon^ 2G W. R , (Kup^.), 217 ; 'L, I! , 2 Apfi, C*n>, Till 
Pm'ftdhie v. JoneH^ 4 T. E., 6C0. 

® Solmesi V. Mather^ L. E., 10 Ex., 2GL Bamm^dc v. II P B. N. 

Pmmmlaf afal Oriental Bteam Navigation Oo. v. Bmetmij af 5 Bonn lb Cb Afifi , 
1 ; Botirke Bep,, Pt, VTI, 167. ^ 
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n-nillv uilli fi I^mv* 1ij wliJrli i.«i pnn^'rs 

wl?h‘h f'n* !4\i!till\ K M\i‘Mpi |v^ 54 Sttvt‘re»Vn, urprivaft^ iitilividual 

ficjt j'fitd In a S'rur^»iiru f‘« tliatn. ho aafiori \U!I liad Tliis lutfar prin* 

\\«i Iu 1 I*h ^«4 hi Ihj Htei^flanj oj Siaft^ fnr wlu‘i*r 

t!ii‘ pl'tiiiihf I la* St^fTctary of Sfala to (‘huhli^h liiH claim to ohiaiii Iif*c*iiKCH 
id M II « vriNihIo lapioiN. oil flic irnmnd that he waa thi‘ Iii, fullest Iiiciderat the 
NiJt* licM 03 I lie relit cfor for tiu* ri54*hl to 'nneh lif|norH; the (hniri liolciiiii^’, 
tliat fic' oui \\ 4 -. iioi iiiuiHiuinahhs in reHpt'ci of acts clone hj (lovcniimmt 

ill the c\crcH»‘ ot S. !Vcr»/i If fi powers Tlfo Madras (hnvi have, however, hek! 
Iliaf lie pioc ijd»‘ \ut^ ttron?4i3 Htaksi in llial cuica and liace disHcnlis! frmu it,^ 
and flic c!i''^e !in^ ako hern {fuestioned li) tlu» llt^h {h>iirt of Altalinhmi* In 
the MadruN tm-v ll hehl hy tin* thnirt of Appi'al iiiai the acd of Rtato 
whirl! thv Mmaeipii! r»mris cif llrilish India are debarred fnim takinjjf cog- 
iii/aiii‘e ok arc acK done in tla^ mtmriHe of HcW{‘reign powers, whicdi do not 
proh ^s tft he juHfhied by Municipal law. There ilio plaintiff had whipped 
hill! from lloiiihay to tlie Malal)ar Ports, Imving eoiifonned to the provisioiw 
of the lloiiihay iSalt Art of i 87 d, and having paid the fall duty leviable 
under tfu* Indimi Tariff Act of ls 7 rl By notilieaiion under that Act, the 
Cunc riaa’Afeiii'ra! in (knuudl had extmipied salt which had paid the exc*ise duty 
at Bmii hay from liahiltly lo pay more than the dillorcmco between what was 
so pfiid, and the import duty leviable under the Tariff Act. Wliikt the salt 
wan in tmusif, the Halt Act of 1877 , whitdi raked tho duty, came into force ; 
iinil tin* (hillector of Malabar levied 1 1 annas a raannd on the salt imported, 
in the belief that he mm no anthoinVaul to act bylaw, and his action was 
ratified by CJovernmeni. It was there admitted that tho Secretary of State 
wonid lie iliiblo in a case in which the Hast India Company, would hare been 
lialde. Inti it was contended that the Bast India Company would not have 
been liable to liavo been sued in a case like the ono before tho Court, but 
only ill cases in which a petition of right would lie to tho Crown, and in 
ecuiain other eases in ‘which they had entered into contractual ongagemonts of 
!i qiithi, pn’vatc (diaracier. Mr. Justice Turner held that the suit was one 
oilher for rchtiiiition of tho sum wrongfully sokod and held, or for damages 
for I1 h 5 wrotigful taking, and was therefore in its nature apparently a claim for 
whii‘li a pcfilifui of right would lie as between tho subject and the Bovereigii ; 
and arft‘r that the gnestion did not wholly depend on tho nature of tho 

ndiid* pruvul but also on tho queHtion as to whether the person who committeci 
the loiiimiH act, was, in buch a position relatively to tho Crown that the Crown, 

^ it ivml (k Btmim Marijttimh €q* v. Becmtary of Bourko, Ft. V£I. 167* 

» L h*ll , I II. 

® ikifi Mhmji V. Sicmiury of L b. E., 4 M»d., 344; on appeal, I. h. B*, 5 Mad., 273. 

^ £kMM Ghmi f . Bmrdufy of Bkd^^ X. h, E*, 3 AIL| W (BBS.) 
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or tlio SeciTtaiy of State, eon id be made respcmsibit* fhrtmuii him; lu^hl, tliut 
altliongl'i there was no provision of law rendering (histdin otlitaoN in 

expi’ess terms amenable to the law for acds done in their ullieial eupiuity* 
were neverilieless liable nndor tbe prineiples which liaci bm^oine \ tested in I lie 
law by the earlier legislaiioti, whereby the Su})veiue Oo\tn‘nmeid ^iihiiiitieii 
to have questions as to rights in dispute bed ween iis ollitsns re\eiiue ,iiid it-^ 
subjects determined in its owm Coiiris ; and that the suit wmihl ilsrndbre lie 
against the Onbioins officers, and as Ins net had been raiified by the (hiun'nnumt 
the Goyernmeiit -was liable to be sued for damages for the \v!‘ongfnl ac*L 

NoE4iability for acts done in the exercise of Sovereign powers wMch 
do not profess to be justified by Municipal law.—Ou nppenb its ilm ease 
last mentioned Sir Charles Turner C. T. and l\lr. dnsilct* Mnttasami Ayvar 
uphold the judgment of the lower (hnirt and held thaf the act of State rd 
which the Mniiicipal Courts of Brltisli India are ilebamal ftMon takingeog- 
nizance, Avere acts done in the t'xercise of Sovereign powers whitdi do not 
profe>ss to ho justified by Munieipal 1aw^;*—HiH Lordhliip the Cdiiel* Jiihliec‘ 
in delivering judgment said with reference to the ease ot NohJu Vfuimkr Jkij 
V. Secretary of Sfate^ With the hesitation suggested by the rt'speci due io 
the learned Judges by whom the case of Nobiu Ghiuidt r Dey was dt'cided, 
we arc unable to acquiesce in the propriety of the decision. Two pta nr i pal 
« rules regulate the maintenance of proceedings at law by t\ hubjt^cf against a 
Sovereign, the one having relation to the personal status of I hi* tltdiaidauf', 
the other to the character of the act in respect of Avhieh relief is .so a glib 
Tho East India Company was not a Sovereign, and iiu* pc^rsonal (ex- 
emption from suit which is the attribute of sovereignty did uoi attiudi to 
it. Naloh of the Oarnatic v, jS7. I. Gomjyamjf’ Baulk of Benynl v. /A L ^ hwo 
F. and 0. Steam Naviyaflou Company v. Secretary of and 

this is further shown by the circumstance that the Company A^aH luhl liaidi* fijr 
the negligence or misconduct of its officers in cases in whieli the sovmagn woiihl 
not have been hold liable even on a petition of right ......The sceoni! rule to 

which we have referred as having relation to tho nakire of the aei t'oinplaiiied 
of, is the rule that Municipal Courts havo no jurisdiction to ciiiiwtaiii CuiiiH 
against the Government arising out of acts of State. Wluii is the Honsi^ in 
■which the term act of State is to be understood in this inde P In one wuihi;' 
all acts done by the officei^s of the Government in the exercise of puwiirs roii- 
f erred on them for purposes of administration and avMcIi cannot legally be done 

* Secretary of State v. Sari Bhanji, I. L. E., 5 Mad., 273. 

" 1 Ves. Jan., 370 ; 2 Yes. Jan., 56. ^ 

® Bignells Calc. Bep., cited in Bomte i^t. YII, 180. 

^ Boarke, B. YII, 166—198. ^ 
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l)y priv.in* p.-i ■ i! - i n> 1 '- h<n\> I j t >'! T!i(i>' an r,i- ^ ii* wliich ii 

Ii!i» hi (a !>> !■■! fhi' '!• I • !• 1 i ( ■ litiMi ;< *<•■.■• >iu lu rdih' fn ilu' Munifijiiji 

<'rtur(-, .>!Mh. -iii' !i fit .'fiji’i 1 If ‘i "t n.ti (■.iKiiiiitti'fl in 'flic ctii- 

ilij i n! M li.i’ V. i i ii ' ’i I" > iiu'il >iu In jtnuiif |ii Tile 

/*,„■„ I,, /(I; ,S S> (<■' h'f <lj llllllDH* 

tilt} n. t.t:> 

jiiii) hf! n 1 1 it .if! til!; tn Mn isiHi ' ni [t I'-'i i siiiialiv f'(nt<ri‘if'n jMHVi'rH, 

iiijti 3 ) 1 1 1 fit ilift tti ’} 1 'f k in'f “t u htt'lt in* n'U'ritai on Ity 

will,. !i|,i..,l (It .l.h't!-.! (i.trtti- •>! -HtH-intiy In <li** i-iHuluct »f 

(if, I iiiitMi Ii !,tl Itpi f,ti intJ III ill' fin* IH'**!II Ifiu*)* It! .ii'l i(in,ih!i' w niiii'*} 

.*.inli! he .tiittuiibt I iiwiith'ii nini it 't.i- niniixi'. fli.it m* cliui-iu-tt*)* of 

Mnt*i*i*i ;iii\ ,iti m*!ii *1 f‘> ''»! it iilH'i'.itioti'f But tin* iif(*i-i<m in I in* of Sulnii 
I’lii i< t( .»(» , !>i*\i>iiii till* nli'tiMoit' lt» niiifli rt<* fi’t'cnml. h is 

iqiiMhiit Ih.u tin* It.inu-.i .liuiqi*-. Imil ni v i.*w 1 ho altli* jiiii!,'im*tif in the P, ami 
s'.iiui .S.n*,>ih.« f. V. ,Sm*o „/ S)at, ; hut niii'mis in that oaso 

iifti'l* iitit!t*Mii^ I in* lii^t iiu'E ion ulnn't* mciituiuoih tiu* f itiuf. lH*iti iluit ijMimjflion 
from '■mu f*ou!il fu>< in* (•liutiu'i! lu i*i*s|M*('t oi tin* iuttoi* (‘liis.s ol su’tH, aiul ox*- 
l,i..sM*.i m. oi.initui that nil .«-In of tIu* fonuoi* cianH would wijoy such immunitj, 
in SvI.iu naixlo- It hati hoon fiih*tl th.it tin* liahility of tho Oovcrn- 

ini'iit Of itH oilifOfH to niiii i.s i*i‘ht I’ifti'il loiii*!^!)! f In* (o!*iiti.'i' cIuBH. it uppoars 
to US that this jmsiliuo s*unnof i«‘ luaintaiimii. anti that tho dooitU'd raws show . 
that in tho olaas of ants ivhioii ui*o ooiupi*tt*nt to tho ( lOMU'niuoTxt and not to 
any pi'ivato p<*fhon, a dihtiiiftioti (aikoii is bt'lwi'oii those which lio ottisiclo the 
provinw of Municiiwl law, ami thoso which fall within tho law, and that it is 
the IWnifronly that in ili is country tho Municipal (lourtH in British India cannot 
take cognijiancc. Acts done hy tho Govenunont in tho osoroiso of tiio Sovereign 
piiwers ofnmkiug poaeo mid war ami of wincluding troutios obviously do not Ml 
within tho provina* of Municipal iaw, ami altiiough in the administration of 
domostic alTaifs tho Govonimeiit ordinarily cxorciso iiowcre which ai*o rogulatod 
liy the law, yet there are eases in which the supreme necessity of providing for 
the pnhlie sufety (*<mipels the tiovernment to acts which do not pretend to j ustify 
them hy miy eimon of Municipal law. t'or tho exorcise of these powers the 
Goveriuuent, iliough irresponsible to the Oourts, is not wholly witiiout rosponsi- 
hility. Under the constitution of Bngland it is nioroorle.ss lospousibloto d arlia" 
mcni 't hrougb tin* responsible minisbors of tho Grown. Acts done in tho exercise 
of Hoveruigu powers, bat nldch do not proCe.ss to bo justiliod by Afanieipal law, 
are whut wm nudcr.sta.nd to bo tho acts of State of wliich Mnnioipal Courts are 
not authorisicd to take cognitsaneo.” Thero is no distinction as to the liability 
of tho Secrctaiy of State between a liability under contract and a liability arising 

• > Bonrko.rt.'VlI, 166-188. 

#• 
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out of a wrongful act.^ The liability of Governmeut in tiie ea^ie of a mi ifi ca- 
tion of a wrongful act of its ofiS.cer, has been recogiiis^ccl in fhe etm of the 
OolUotoT of Masulipatmn v. Oavaly Vencata Namyanappa,'^ * 

® P. 0. Bt Nav. Go, v, Bocntanj of Stafe^ 5 Bom, IT, 0. App.* (IS). 

^ 8 Moo X. A., 529. 
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!>Ai!T lll.-iAABILITY OK PUlWlPAh KOR AQmm FRAUD 

A K 0 MLVI? ¥Am KSKNT ATIONft. 

li'ff fratitl a»<l Utnf hr* In tli«‘ <»mirac of brnincsB and for 

of Lnt^dbx for frnaj flunnd* uianifhori’/.od— Hnnio pruieipIPH appli- 

fo rnr|towfstnifi Pilnotpul nof fialdr wh<*ro i4'<od irrikrn nrlsropraMotdatmn for Ms 
oHu Ihui nclioii Cor d‘*^*o}f , friiud m!w,f IxMUi ual frond —KlTof*! tjCfniiid or iniHroprc- 

loii 0(1 ai^rroniMilH -Inuooonf prlnoip.d lioblo fo third pornoiH —Liabilifj of finn for 
fiMiid of Hfif' of it'- ini nd»ors^‘-'~!dahilhy of priaoiiml lor orinunal aetn. 

Liability for apat's flraEd and misrepresentation in deceit.— A prin- 

ripjil in fioblo lo fliird paiiU'.H for all frauds aiul niiHropreseniaiionH committed or 
maito lij liirt ndmt^ in flic courM' of his emplojmoiit, and for ilic hoiiofit of 
hi^ prinrijwL cvius no rxproHs command or privity of ilio principal be 

prmrd ^ !bif if fhv fraud cir nuAivproMudaf ion be ontnido the course of the agents 
«‘iiiployii!eid\ th'C principal will not be liable;^ nnless lie Bubseqaently adopts or 
lafilirs tlio franc! or luisrepreHenfaiion.^ 

Liability Brm tlioiif b the fraud is unanthoriKed — To make the princi- ^ 
pal re^^puirsible in an atdkm of deceit the fraud or niisroproseniation imisthaTO 
bccfi <*imiiinitlL»d in flie Cioiirso of bin employment and for his principaFs benefit, 
m\m thmigli be was ignorant of, and did not autliorixe the fraud or mis- 
rapimnttation, for* as is said by (In.* fToune of Lords in Mackiy v. Gommerclal 
tknk of Bmnmvkh^'^ *‘Tt is neddom possible io prove that ilio fraudulent 
ufU C(uiipkiini‘d of was not conunlttial by ilie express authority of the principal, 
nr tlijil lie gave his agent gciuu’al auihority to commit wi*oiigs or frauds. 
fndetHi it may bo generally aHSumed that in moreantilc transactions, principals 
do not aullioiT/.e their agemts to act \vrcmgMly, and consoquently that frauds 
beyoiu! *Mhc scope of the agenf/s authority’^ in the naiTowost souse of 

wiiiefi ifie expression admits. But ho narrow a sense would have the effect 

^ E^idtAi Jmnf Baafe, h. E * S l^x., 26 S, per Willos J. Fullm^ v. Ft 7 #o% 

3 ly B.j, 5S, which was nwemnl o?i ground ihai Mm wisrepre^ieiiUiioii was on the 

|j^nl of fia* third pemon, Z Q. B., lOOB. 

* Cimpku c** Brmnwick Bf Buddia^j L. E,, ^ Q. B B., GOB. Kerr on F^rauds^ 

p, S4. Aijirh Brav, 513. Attorney ^Oenmd v. Brt/iu, 1 «Tiu% “N. S., 1084. 

V. lltfh 1h, GG5, 

» ir«i Kkhm Ghimi w Shmhmui IMI, 7 Alb IF. 0 , 1B1. tJdrU v. Afhrrimi, 7 It & N., 172. 

^ te It, 6 lb 0»i til, (411). Ben idao per WillosiiT., in B«fOU’h7i v. English loini Btooh 

B«»C h, B., a Ex , W9. 
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of enaWinc;’ principals largely to avail fltomsolvos of fiMirK ol lluir as’cuts, 
witlioTit suffering losses or inenrring liabilities on aceonnf f)f iliem. am! wniikl 
be opposed as much as to jnstice as to aiithority. A wider (*onslinHiioii 
been put upon the words. Pniidpnls have been ludd liable for fiMuds when it 
has not been proved that they authorized the pariicnlar fraud romplaiiiiM! 
or gave a general authority to commit fratitlsd' 

OorporatioBS. — These principles are likewise applieabh* to Corpiunt ions ; 
thus in Bam'icft v, UurjliHlh Joud Stoch Banlc^^ an innocent principal (a C V»rpt)!‘at ion 
tiimitecl) was held responsible for the fimiclnlcnt representation of its aatlrmized 
agent acting within hivS authority to the same extent as it; it werct his own fraud. 
In that case the plaintiff having for some time on a guarantee of the debno 
dants supplied J. D. a customer of theirs with oats on credit fov carrying 
out a Governments contract, refused io continue to do so niih’ss lu* had a, lad ter 
guarantee. The defendant’s manager thereupon gave him a writtcni guuranitm 
to the effect that the customer's cheque on the bank in plaintiff's fa\^cHir, in pay- 
ment of the oats supplied would be paid on receipt of ilie Governnnmi nimic)’* 
in priority to any other payment “except to this bank.” The customer was 
then indebted to the bank to the amount of £12,000, but this fact was 
known to the plaintiff, nor was it communicated to him by ilm inanagiU’* TIh‘ 
plaintiff thereupon supplied oats to the extent of £1,217 ; aud iho Clovcrnmcui 
^ money amounting to £2,676 was received hy the eusionier, and paid iisio the 
bank j but his cheque for tbe piice of the oats drawn on the bank in favour of ilie 
plaintiffs was dishoiioimed by the defendants who claimed to retain tlio wlH>k 
sum paid in part satisfaction of their debt. The plaintiff then brought an adit^n 
for false representation against the bank, hold that there was ovitlenci^ to go la 
the jiiry that the manager knew and intended that the guaranfet' Hhaiild be 
unavailing, and had fraudulently concealed from the plaintiff (he fact uhicli 
would make it so; and also, that the defendants were liable for the fraud of 
their agent, and that the fraud was properly laid as the fraud of flu^ dcfcndaiifs, 
Mr. Justice Willos said : — “ With respect to the question whcfcluu* n principal is 
answerable for the acts of bis agent in the course of his muster’s hiiHiiicss, 
and for his master’s benefit, no sensible distinction can be drawn lad wccii tlic^ 
case of fraud and of any other -wrong. The general rule is, tlmi l!m imiHlfr 
is answerable for every such wrong of the servant or ageiii us Ls tumimiiitul 
in the course of the service and for the masher’s bcmdlf, fhougli no vxprvfis 
command or privity of the master be pxwed. The princi}dc is acted on c\cry 
day in running down cases. It has heen applied u1m> to diivcU to 

goods In all these oases it may he said, as it is sui^l here tliul tlic imiHtcr 

had not authorized the act. It is txue he has not autliorizecl the ftitrlictiiiir 


-.1 


> L. B., 2 Ex., 2S9, 
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0 

:iii, hat !? tli - pjf !?h i »7t lu plat- fa *la ||j,il i>f Uiis, jiIhI lie 

h'‘ a! t rL‘ ?a UHi? r hi ^ lM7*h I !saf uifant !ia^ eaieliiefed liiin- 

k* if! ht H 1 i» Hi» vJ» 4 a if da* ,i‘1 af 1 h> ei,isfi*e fa [Hare luiii 

ifi If ua tl a rt»i|M{.itiai‘vj^!i,!h!erai‘llH'iiii'tri‘preseiito- 

fiai! m| If N ^ t I ha n i iu ita IfU n iahniintinl ar \n !lrai!n\eil h. tK, 

ill II f / ^ ii a e !ia hi * le! lie n.iMnis fai* it Winv tint wifiH- 

hnlafH, hat thii la rah >hf»j! It t'aiihl h(» Hipfiaiird ail afliet* t»Tailll(Is. 

fill ihia-ila i h n I, hi I hr t la al lie If# IhhiL i*J S^a//iHe/ V. J/Wa® ill wllicll 
thi VJ I a, I //h. ' A \ i S H /t /mHi/.- |ia| l‘ailhi«Ua‘eth it luiK 

h» 1 fi h« hi iKil u f ’ar|iai al laff ?t?a) fia ifs^ale n*'^|Hai'^ihie far the framiH of 

if- *eani' a* th? * \ft ai la ulnrh ihr ra?H|ani) lia\e pt'alltiHl Irani thcHe 

lran«K hut tlinl ihr^^ ramin} fie •^linl a'» v\ ia!nA’‘«siari s in an arlian of darrii 

h\ ni!|nnu. '* la tlnni tint iiiiseatnhnn of lhase the\ lin\e tnnplov rd. Tiiere 
t !if‘ pli.nufl li at h< t in it allrtrrd, intiurtal hy Ilia fratnliilrnli 

tiaii tif file ILifik'h ayn iitx the ihrtadar*-, to hay frani lln» (kinipuny ccn'tjiiii 
hlijur'H. aiid dniliie*! fa reeaver from the (ki?ii|mny liiH Hlinre.s uiul to bo re- 
inihiiihui in daimunx but uittn* his pnreliuhe ami before tin* netion tJie 

ChnnpHiiy \\iiiidt had Inn'ii an nnineorporafetl (hnnpiiU}, was, wiib bm con- 
vimvmv, ifieorjiarutisl and leMisteivd und<*r (he doiut ytoek (bnipany’H Act, 1856. 
11ir rase wm derided juht iwo da vs nti in* i Im tnino o! Bar wick v, Jj! if glish Jmii 
Siurk Bank ldNmi*aiig. Lord (dudnishnaLsuitl : The distinction to lie drawn from 
(iu* loitliorilies, ami which is saneiioned hy sound prineipies ap{.iears to bo this j 
--wliere n |ii»mai has lieen drawn info a (‘ontraet to piircliaKe Hliares belonging 
to » Com puny by IVaadnlent TuiHrepresentatioiiH of fhc dircetors, and Uio clmec- 
tors ill tkii name of tlio Conijauiyj seek io enforce that contract, or the per- 
son who liiis been deceivcHt iuHiitiiteH a hint atgainst ilxo Company to rescind 
the contraefc on the ground of tVaud, tho miHrepresentations are imputable 
to the Company, and the piirehascr cannot bo held to Ids contract, because 
a ihaiiinuiy auniot i*etaiu any bench t which tiny have obtained tliroiigli tho 
fiiuul <jf their agemts. But if tho poj'hoii who has been induced to piircimso 
hliures by thofraiKl of tho ilireeiors, iirstoad of seeking to sot aside tho com 
prebavs to bring an aeij'on for chwnagos for the deceit, such an action 
caiiiioi be nininiained agaimst the Company, but only against the directors/* 
Lord Chnii worth said:— ^ He was a party to a proceeding whereby the 
Company from wldeh the fnirchase was made was put an oxid to ; it ceased to be 
an oniiieorpfjratefl, and became an incorporated Company with many statutable 
iiicficieiite wimected with it, wliieli did not exist before the incorporation. The 
new Coinpiinyj is now ip course of being wound up ; ho comes too late ; the 
• 

* L. R, S m. 

* b. E.,| Soh. Afi%f Ml Bm aka m this poii4 Bnmbwch and Rij, Co, v. €o%i/Um^ 

0 E* k Cm., m. 
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appellants are not tlio persons mIio wrc ffuilly of llu* ni 

m»T0»w c™,„a„j. i, ,, ,,,,, 

wa, „».l,. K,l,l,. tc„. ,„„| 

tlie mcorpora{ioii,lcanm)tm«l the Siatnteasir n.vf< who. > 

Company a liability to bo anod for fcuuls or oihrr .u-K !’ 

tbc frand of its a,ent. tbiul ^Lns have iJ:: 2: 
may be responsible to tbo extent to wbieb f , i i ’ ^ ^ 

fi'ands. If itissnppoHod that in wbut f said m'/fl)!' ’ P y 
I decided in this Honse. I meant to dveii 
Oon.pany could in that case luave bee ,n e t an f 

of deceit, I can only say f bad no snci:::::::!:;'' "" '» 

of tbo cases has ,.,mvincc<l nm fbaf ibe (rue pWm'iple ‘i, 
bodms tlu.oa.h whose a.mnls so lar^e a poriion of ibe busbu's ! dn’ 

IS now carried on, may be made resiamsible fm fi x' i ' '* ‘oiintry 

tho extent to wducb the Cmnpanios have prolitod fro.rtlur ral'' ^ 

not bo sued as avroiif'-doers he 111 , : j. i.i , u anas, but they can. 

iUy have employecL A jim-s'en difrauZl by ‘dim^ur'Trtt^^ f 

and dealinjrs of Ibc nartics bavo !>,>,>» i i , ’ ” ^ acts 

^ action for tbo fraud, xunst seek bis romod; a^laVlo' 'dir T 
This opimon of their Lordships appoaxa. to ho at varimme foiHt of' W-ll'”^;” 
m Bannck v. Muijhiih J,>mt Bhch BatA? which has boon apm-oved' I ' u ^’1"* 
Council in 3lacluij y. The Comnwreial Bank of New Brm! / 8 t 
rn Soumwarfh v. The Cihj of (Jhscow Bauk,Lm\ by 00^0^1 7 

0DU]jany y. ChamwouLl Forest Jiailnwiii (L ' ’ I 'i'- 

appear to decide that where tho principal althoiu^h a C ‘ 

deceit ; and inasmuch as thoir Lordships 7orc unaware of L ' 

V. Mngm Joint Biock Bank, at tho time when tho We •/ - ' ‘ 

AUie was decided, it cannot at all events be said +n i ^cotUmJ r. 

gonistioto it. And in ITo.Wk Jrt 

authority for the proposition that an action of d^cr'" f ® 

shareholder in it is not maintainable) Lord Solhorn! } T“ 

Lord Cranworth in the ir®fem Bank of Bcoilaud y 7; r \ 
the substantial accuracy of Lord CranltTh^l^f T 
own considered that his dictum on the point of pleading ^lu^htTi'le 

* h. E., 2 Ex., 259. J ^ h- 1>., 714. 

* E. E., 5 P. C., 394. ^ L. B , 5 App. c«s,, air, 

* E. E., 5 App. Oas., 317. • ^ ^1- E. Sc., 145, 

# 
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inawiiJ’afi' Tht* (*}lVet of llnHhl’H’tulh <if Glascow Bank, and of Western 

Btijik <j .‘'V-i'f’Miii r. A'lhi i' !is ii mid in Bt'iijamin on Halo, p. 458, (9tli cd.) 

tlwi fho i.’ilv s'l rill ti_\ n! a sliai'i'lioldoi' in a Joinf Hfook Company, wWhas been 
iinliii't'd (.1 ]ini'ch!iNi' ^h.inw In flio IV.uid of iln* .aifoiii, of tile Company, is roscis- 
hioii of tin* roniraet nml /■»' litHlht iu Inti'ijfum and if lie is dobairod from’ seeking 
that rt'licf by f !u> (!ool)U’i‘il itiholvoncy <if the Company, or from any other cause 
tlitJi'c iH no ronn dy Opel! lo him except fo bring a peiffonal action against the 
iigent who him Inien fu’timily guilty of the fraud. 

Principal EOt liable when the agent makes misrepresentation for Ms 

own beneflt- 'riiat the fraud or misrejtnNinifation must ho for tho benefit 
of flu* pritu’ipul, in elenr from fho eano of the. Srilish Mutual Banking Oom~ 
pinig V. Th‘ C/ot/mraod Fun’si RuiUmuj Ciinipamj,^ which was also an action 
for deeeit, There a euHfoiiuT of tho Bank liimng applied for a loan upon 
the weurify of certain transfers of the dcboutnre stock of the defendant Com- 
pany, tho Biaroiger made enquiries of a former Secretary of the Company, 
and WHS informed by tho latter that the Company had snfficiont stock to meet 
tho transfers. Tho ndvanco was accoixlingly made, but the transfers were in 
fact, Ref if ions documents which had been issued by the fowner Secretaiy without 
tho knowlcdgo or couaout of the defendants, in collusion with tho alleged trans- 
ferer, who afterwards absconded. Tho plaintiff bank had previous dealings 
with the former Secretary, but wore unaware that he had ceased to be Secretary , 
to the defendants. The suit was brought to render tho defendants liable for the 
over issue of tlieir stock. Tho jury found that the enquiries were made from the 
former Secretary as Seeretaiy to tho defendants, and that the defendants had held 
him out as their Secretary to answer enquiries. Lord Coleridge left the plaintiff 
to move to enter Judgment ; for the defendant it was argued that they were not 
UaWo because the former Secretary had committed tho fraud for his own private 
benefit, and that a Corporation deriving no benefit from the fraud of its agent 
is not responsible for it, whilst for the plaintiffs it was contended that the 
dofendanis wore hound by their agent’s statements, and were liable for his fraud. 
Manisty and Mathew JJ., hold that there was no difference between a Cor- 
poration and an ordinary principal, and that tho defendants were liable even 
if they had derived no benefit fi’om their agent’s fraud; but on appeal the 
Ooui’t hold that a principal could uot ho hold liable in an action of deceit for 
tho m\anthori»d and fraudulent act of his servant committed not for tho 
general or special benefit of the principal, but for tho servant’s or agent’s 
private ends, Tho Master of the Bolls further added, that ho considered there 
would bo great dan^r in departing from tho definition of liability laid down 
by Willdb in BaTwick v. Snglish Jowt Stock Bank,^ and in extending tlio 

* k E., 28 Q. B. D., 714 ’ * L. B.> 2 Eat., BS7. 

M M n ’ *• 
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responsibility of a principal for the fx*ands coBmiiitinl by a seiTaiii or ap^ciii 
beyond tbo boundaries liitlierto recognized hy EnglKli hw, Tlii'*, ilecdsimi 
equally applies to Corporations as to uumcorporaieil Coinpan^^N or Hocdoiies* as 
well as other principals^ 

In action for deceit the fraud must be actual fraud.-" it ha-, bccai Indcl 
in a late case o£ Dorrij v. in which all the old {niiliorit i<^s were reviewed 

(which case will bo found more fully set out in previous pages that iii an 
action of deceit, actual fraud must be proved ; and that a false ^lalcnnent made 
through carelessness and without reasonable ground for lH4ic‘\iiig it to be 
true, may bo evidence of fraud, but does* not necessarily ninounl to iVauci 
And that such a statement if made in the honest belief that it is true is not 
fraudulent, and does not rendex" the person making ii liable to un action of 
deceit. It is important that it should bo boinie in mind that aruielion for 
deceit differs essentially from ono brought to obtain xeseissi on of a eonirm't 
on the ground of misrepresentation of a material fact, The prineiplcH wliicli 
govern the two actions differ widely. Whore rescission is t*Iainu‘d it is only 
necessary to prove that there was misrepresentation ; then, however, honestly 
it may have been made, however free from blame the person who nmdtj it, 
the contract, having been obtained by misrcprcBeiitation, cannot stand. In ub 
action of deceit, on the contrary, it is not enough to establish niisrcprt‘KCTata» 
^ tion alone the additional elements necessary were held by then'r hordship^ 
to be, that it must be shewn that the false repi'esentation has been inacle know* 
ingly or without belief in its truth, or recklessly, without (‘siring wlH‘lln‘r if In* 
true or false. This decision therefore reinstates the genersil rule luhl tiowu for 
actions in deceit by Bramwell J., in v. 7^ hv/zop// 

The distinction between the two classes of actions is also poinftHi mil hy Bnrmi 
Martin in UMIy. Atlierfon^^ viz,, that in an action upon flu* confimf fhc 
representation of the agent is the representation of the p!‘inc‘ipHi, but ii* an 
action for deceit the misrepresentation must be proved agaiiihf tin* prior ipaL 
Beside this liability to an action of deceit, wdiieh is an aeiiou in pure fori uiul in 
founded on fraud; the agent’s fraud or misi^epresontatiou will rtmder his prin- 
cipal liable to other fox^ms of action. 

Effect of fraud or or misrepresentation on agreements.- Mi Kcrqirc* 
sentation and fraud made or committed hy agents acting in ihe coiiisc of thetr 
business for them principals have the same effect cm agreement h iniide hy siiidi 

^ Japawse G%Hmn Fatent Fabric Oempany^ in n Bchdhrfil, 28 W, H , IKhi< 

* L. B., 14 App. Oas., 337. 

® Derry v, Peefc, per Lord Hersohell, L. B,, 14 App. Oaa., 350“ 

♦ L. B., 3 0. P. D„ 1 0. A., 5. See also ChiUors v. Wookr, a F.i, & El.. 2S>vCaml Wikk 

T. Gibson, 1 H. L. Oas„ 633, per^Lord Oampholl. 

‘ 7 H. & N., 173 j 80.L. J. Ex., 337. 
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an if i!K*y IumI Ihm‘e iiiode or committed by tbo principals; but mis- 
rrprisubatioii and iVands madt* or eommitiod by agents, in matters wliicli do 
impfall u iiliii! their authority do not (dTect tlieir principalsd And tMs effect 
tH reitdoiMi)ida!kh‘ the airnnnmmi. Both "‘fraiid^^ and ‘‘misrepresentation” 
li 5 i\o for tim ]nn*|)oscs of the (hmiract Act, been defined by sections 17 , 18 , 
Id and 21 of ihaf A<d. The fraud and misrepresentations referred to in 
h. 2 dS iiiuhI theredorr f)o subject to ihoso definition. If, tlierefore, the fraud or 
ii!ihrc»pivsf*i!lutio!i by the agent was committed or made by him in the course of 
Ids hiidiic^s for Ids jjriiic'ipal, the principal will be liable,® It is immaterial 
udHihrr tile principal Idinscdf is innocent of the fraud or misrepresentation A 
Tile til ini person nniy mic the principal in either of the following modes 

1 f!c may avoid the agreenumt and sue for damages; or to liaye the con- 
triici iv^oindecIA 

2 . fie may sue spceitic perfox*mance, claiming also performance of 
the imdter us to whieli iniHrepreseniation has been made or damages in respect 
Ihereoid* In flic first meutioned case ho elects to rescind the contract, and must 
Ihercfor’c, restore any benefit he may have received under it, so far as he can.'^ 

Iinocent principal liable to third persons.— The misrepresentation ” 
11 riders, 18 of the (Vmiraet Act may be without “intent to deceive,” and be 
“ 111 nsec! mnoceiitly and tberoforc as unders. 238 thoagent’sfraudandmis- 
re|irc,sciiiaiioii is thi‘ principars fraud and misrepresentation, it appears to be 
innnatcrial whether the principal is innocent or not of the agent’s fraud or 
misrepresentation. This follows the English case law which lays down that a 
prificipul will In* liable though innocont of any complicity in the fraud. Al- 
Ibmiglmt one time !i was held that the principal when ignorant that the 
r'eprescnlatimi was made by his agimt was not affected thereby, even though the 
friie finds were known to hiniA But as to this Lord Abinger (one of the 
diitigcs who heard the case) diiferred in opinion from the rest of the Court, 
Imtding that it «!id not follow bocanso the plaintiff was not bound by the 
ropreseniation of his agent, even if made without his authority, that he was 

^ Iml ilmiir. Act, ft, 2m 

* Hee SiifM^y BiHiuiiny and Wennng Oe., in MjI* L, B,, 5 Bom,, 927. As to the diffamuces 

ibe rules of Common Law and Bquity as to when a contraot could b® 
rt^t^cnwliHh rofcrorice may bo nmdo to B^dijmv$ v. L, E., 20 Oh. B,, 1^. 

» limerinsv. Wiekkamfl Giff., S55. cmei L. B., 2 Oli., 604 Cunnmgham on 

Cmdmct, p. 06 , Bmllmjumma v Bamhurry Muniul^ 1 ML Boorga Marain 
Smi r, Bmwg Mmlhuh MemoomdaTi i. L. B,, 7 Oalo., 199. 

* CimnitigluHU on ContraetB, p, 94 

* Am4 ni 1877, a, 35. " 

* Aii I of 1877, 19, 27. imi Oonir. Act, s. 19, para. 2. 

’ lai. Cffik, Aoi* i. i 4 , 

^ €m^mt t, 6 M. ^ W#» 3SS, 
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tlierefore entitled to bind anotlior nian to a contract obiaiiicHl by tbe IbKt' 
representation of Ms agent ; that it was one tiling to siw that he mieht avoid 
the contoct if Ms agent without his authority liad inserted a- wm^ruiily in Hie 
contract, and another to say that he might enforce the (ainiinKd cibiained b\ 
means of a false repi^esentation made by his agent beeaiise ilie agent had nu 
authority. The view taken by Lord Abinger was followed by Lord Deiiinaii 
0. J.j in Fuller v, Wilson^'^ where his Lordship said:”— We think iht^ priiifd|i:il 
and his agent are for this purpose completely identified^ and iliat tin* <|!K‘slifiii 
is not, what was passing in the mind of either, but whether the purchaser was in 
fact deceived by them or either of them; and in Iloem v. HejiWifrih} Loid 
Abinger again adhered to this view, the majority of the Ooixrt, howei’cav lioldiac 
that no action for deceit would lie against the principal -witlioni proof of moral 
fraud. In the numerous cases on this subject there is a c»oni!icf ol (spinioiMHi 
this point between the Court of Queen’s Bench and the Court of EA(duH|urr: ild^ 
conflict Mr. Benjamin points out as being^ that the Queen’s Bench consider tin* 
sole test to be whether the purchaser was deceived by an iniiriic siaienumt iido 
making the bargain; whilst the Court of Exchequer coirsider it further nec*ehhmH 
that the party making the untrue statement should know it to be nnlruiv Idie 
decision in Oornfoot v. Fowhe^ has, however, been questioned on ilu* poibit Unit 
the principal 'will not bo liable for the consequences of false represrndalimis 
^ made by his agent with full belief in their truth, when tlie ]n‘ineipal liiin^elf lias 

a knowledge of the real facts, in several cases, by Lord (buiiuoi'fli in the 

National Fwohange Gowtjjauy of Glasoow v. Frewf and in Ihiiidi y. uiid 

hy WilleH in Barwich Y. English Joint Stock Bauh Cooipanij:'^ In \ 

San^disty and treated of in Mackay v. Gommercifd Bank oj AV/r ni 

Weir V. Bell^^ and in Mouldsworth y. City of Glascow it iuin tlHundure nut 

be treated as correct law. In the National Exchmtjr af GhiscHic \ 

Brew, Lord St. Leonards says of it, “ I should feel no liedialioin if 1 hud 
to decide that case, in saying, that alihougli the represeniuiioii wm inti fraiitlin 
lent — the agent not knowing that it was false— and false iu the kimuledgiMq 
the principal, it ought to vitiate the contract.” TJic ileeiHion was di^Moiled 
from, if, as the Court put it, it was contraxy to the view bakeu, in iimtgai^r \ 
Love,^^ in wMcli it was hold that where a principal piirposidy emphy ,s lui 
ignorant of the truth, in order that such agent may iiiiioceitf ly make a fuLe 
statement, believing it to be true, and may so deceive tiic‘ party witli wlioiii lie 

^ a Q. B., 58. » L, B., 2 Bx., m, 

® 10 M. & W., 147. » 8 El. & Bh, 270. 

® Bmp on Sale, 438 (3rd Ed., 419). ® U E., 0 F. 0., 394. ' 

* 6 M. & W., 368. *0 L. E., 3 Ex. D., 2*4. ^ 

* 2 Macq. H. t., 103. , “ L. E., S App. Cas., 32(5. 

* 6 Da G. M. & G., 38. '* 34 L, T., W. 
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i<f dcalin?, the repi-osentiition by the agent becomes a misrepresentation of the 
principal, so as to vitiate the contract. 

• Liability of a firm for fraud of one of its members. —A firntis iiable 
toi* jtfnuKlnlont miKnp])ropriatioB of funds committed by one of the partners 
ill tlio (*f)iirs0 of the iu'ods business and within the scope of his usual anthority, 
oven tliouirh no bimcfiibc derived therefrom by the other partners; but not 
for transact ioM niiilertakoa outside the course of the partnership bnsiness. Thus 
mdiere trustees deposited with a Kolicitor certain bonds payable to bearer ; his 
|iiirtiM*r having no knowledge of this, but letters referring to the bonds were 
enlarged for in the bills of costs delivered by the firm ; letters referring to the 
IwndB were also eopied into tlic letter hook of the firm *, and cheques for money 
ri*Cihve({ as interest on the bonds were drawn on account of the firm. The soli- 
eitor naade awuy willi the bonds and the trustees sued his partner who was held 

be liable Duncan J., said, (in considering whether it was primd facie the 
Imslness of «oli(*iioi' to take care of securities or money for a client,) It can- 
iiid be frtaited as a matter of absolute certainty that in any case in which 
sccurilich have been iniHtt*d to one partner, this may not possibly be, under 
the circiimstaiu’CH ^riirm business/’ boeauho although it is not /me the 
duty of a solicitor to act as a money scrivener and to receive money, or 
to act tis a wluirchoiiHeman, or as a banker, there is no rule of law laying 
if down that ii Hoiieitior may not do such a business, and there is nothing 
to inakt» it criniinal or •wrong or negligent in a solicitor so to do under particular 
circiiiUHtanccs. If, iberef ore, it turns out that the solicitor had so acted as to 
nmki^ it biisinohs” by reason of the mode in which ho has dealt with it 

in the books of the firm, and the other partnex^s in the firm have such notice of 
it m rcaHonable and jmudent ]»eople would get from a proper examination of 
ihib* emm books, tlu»ro in nothing which decides tiiat in such a case it may not 
Im ** firm biiHincHs/’ It -woiild bo a (jueBtimi of fact in each case, and even though 
II |iE!-tncr might say, do not know anything about this transaction ; ’ yet 
looking at his dmiliiigB with Iuh partnc‘r, and at the dealings of the partner with 
liif pcrmuiH who Inmti^d him, it may after ail be fim business.” That seems 
in be the result of the cancH, Wo have to look at the transaction from the 
lii ilio end iu order to nm whether the property in question has been 
HO ihmlt with m in make it ‘Mi m business ” as against every member of the 
firtii.” His iiOnkhip hIho said that he considerod the case to Ml within that of 
{hmikmU V. as to that case his Lordship said:— ‘‘The case of 

lliMitmmht V. Mmimmm nmuns to mo to come to this, that i£ the buBiness was 
liiirtiiiws wliich ihw'idved upon the firm the neccHsity, and in which the firm had 
lUidtrtAii Urn ckty, of dealing with the propaxiy and of assisting the prties to 
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manage ilie property, tlien if in fhe management of tliat property seeiirifies 
get into the possession of any member of the firm who had iinclerfaleii that 
duty, and he fraudulently misappropriates the property, he makes hi« parfiiers 
responsible.”^ So an oi‘dinary mercantile firm is responsible for fraiuH cmoi- 
mitted by one of its members, or by a gomasta or other similar agent, while 
acting for and in the Imsiness of the firm, and innocent partners eammt cliveni, 
themselves of liability on the ground that they never authoi*i/.ecI the eoiumissioii 
of the fraud.^' So where three persons executed in favour of a firm of bankers 
consisting of three members a power of attorney empowering them Jointly and 
severally to receive the dividends and to sell out certain stock. Tliis power 
was sent by the bankers to their broker who deposited it with the Bank of 
England. One of the partners in the banking firm alone (‘landestiiicdy Kold oul 
the stock, but the firm had credit for the proceeds. The sale was cmicealcfl, 
and the amount of dividends for some time accounted for. Held, that the sole 
surviving member of the firm was liable for the sale, though it had taken ]>1aca" 
after the death of his two partners, and that he would have been eepially liable, 
though the proceeds had not been placed to the credit of the firm.^ Whens 
however, one of several partners has committed a wrong against a third person 
but not for the benefit of the firm, the firm has been held not to bo liable.^ Ho 
a representation made by one partner relating to a matter within the limits 
of the partnership business, and amounting to a guarantee by the firm to the 
' parties concerned, that they would be placed in the same situation m if ilio 
fact represented were true, is biuding on the firm.^ 

Liability for criminal acts.— To make a principal 0 i‘iminally roHpmisibhf 
for an offence committed by his agents, it must be shown that there has bocm 
some act or illegal omission on the part of the principal, whereby ho aludtcHl tlu^ 
offence or some prior instigation or conspmacy. Thus wdiere a maHler was in 
his carriage being driven by his servant, and the latter drove reckle.sdy oit n 
public way, the Court held the master had illegally omitted to give his Hcmint 
proper directions restraining him within the limits of the law, nntl cHuniedtHi 
Mm nnder s. 279 of the Penal Code.® But as a general rule he will not he held 

^ OUatler v. Twiden^ L. B., 24 Oh. B , 731. Bee also St AnMn y. Smatit h H * 3 App 
Oas., 646. Baman v. Johnmn, 2 El & Bl, 61. BUwp y. CmtiiBhi f/ 2 

143. 

* Lwhhee Kant Bonik v. Bam Chunder Bysaoh, 2 W. B., 186. 

® Badkr v. Lee, 6 Beay., 324, 

* Bx-parte Eyre^ 1 Ph,, 227. 

® Blaw T. Bfcwdey^ 2 Ph., 354 

^ • Grow Fmeentor r. Sham^amUir, t N. W. P. H. 0., 310. Swiafeo tho 

orimmal oases arising under Eietae Acts, in re Eanmj MaUitb 8hm, 1. 1., 8 Calc., 

207, cf. v. NwAdiar 8hm, L L. B., 6 Calo., 882. 
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responsible criminally for an act of Ms agent or servant committed without Ms 
knowledge or consent ; and indeed, though this may probably be considered to 
Im too wide a proposition, it has been held that he is not criminally MSponsible 
for the WTongful act of the servant, unless he can be shewn to have expressly 
authorized such act.^ 

* Ally Ehan v. Qolam Hyder Khan, 6 W. R. Or., 60. 





